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United States Supreme Court. 


THe Mayor axp Councit oF 1HE City oF HoBogEn, Piffts. in Error, 


va. 


THE PennsyLvaNntIA RarLroaD Company, Deft. in Error. 
Ejectment. River Street. 
Error to Circuit Court for the District of New Jersey. 


Whereas, The Clerk of the Circuit for the District of New Jersey 
has, by mistake, substituted the declaration for Second street in 
place of the declaration for River street in the return to the writ of 
error issued in this cause; therefore, to correct said mistake, it is 
hereby stipulated by and between the attorneys of record of the 
respective parties that said return be amended by substituting for 
the declaration so returned a copy of the declaration in said River 
street case, which is as follows : . 


United States Circuit Court, District of New Jersey. 
Mayor, &c., or Hopoken 
vs, 
Pennsy.Lvanra RatLRoaD ComMPANY. 


Ejectment. Narr. River Street. 


New Jersey Supreme Court of the twenty-fifth day of February, 
eighteen hundred and seventy-nine. 


Hupson County, ss: 


The Mayor and Council of the City of Hoboken, the plaintiffs in 
this action, by Malcolm W. Niven, their attorney, demand of the 
Pennsylvania Railroad Company, the defendants therein, the pos- 
session of all that certain lot, tract or parcel of land and premises 
situate, lying and being in the city of Hoboken, in the county of 
Hudson, and State of New Jersey, commencing at what would be 
the southwest corner of River and Second streets, if the respective 
lines of said streets, as laid down on Loss’ map of Hoboken, were 
continued southerly and easterly in straight lines, and running 
thence southerly along what would be the westerly line of River 
street if so continued, one hundred feet, more or less, to the lands 
of the Hoboken Land and Improvement Company ; thence easterly 
along said lands to the easterly line of River street, as if so con- 
tinued ; thence northerly along said easterly line of River street, as 
if so continued, one hundred feet, more or less, to the southerly line 


of Second street, as if so continued ; and thence westerly slong said 
southerly line of Second street to the place of beginning. 


And the plaintiffs say that their right to the possession of the 
same accrued on the fourteenth day of February, eighteen hundred 
and seventy-nine, and that the defendants wrongfully deprive them 
of the possession thereof, to their damage one thousand dollars. 

‘ MALCOLM W. NIVEN, 
Attorney for Plaintiffs. 


A true copy of the declaration filed in the United States Circuit 
(SEAL. ] Court Clerk’s office October 29, 1878 
| S. D. OLIPHANT, Clerk. 


And the said declaration in the River street case be printed and 

osted over the declaration in books of transcript of record in case 

ocket No. 170, on the present Supreme Court Docket, by the 
Clerk of this Court, that being intended for the River street case. 


Dated January 21, 1888. 
JAMES B. VREDENBURGG, 
Att'y for Deft in Error. 
JAMES F. MINTURN, 
Att’y for PU ffs in Error. 


MAYOR AND COUNCIL OF HOBOKEN VS. PENNSYLVANIA R. R. CO. 


United States Supreme Court. 


; THE MAyYoR AND CoUNCIL OF THE City OF HOBOKEN 
te 
| Yj: v8. 
el Tue Pennsytvanta RarLtroap CoMPAny. 
~ 
Pe [In error to the circuit court of the United States for the district of 


New Jersey. 
2 Unitrep STATES OF AMERICA, 88: 


lo the Pennsylvania Railroad Company, Greeting: 

You are hereby cited and admenished to be and appear at the 
Supreme Court of the United States to be holden at Washington on 
the second Monday in October next, pursuant to a writ of error filed 
in the office of the clerk of the circuit court of the United States for 
the third circuit and district of New Jersey, wherein The Mayor and 
Council of the City of Hoboken are plaintiffs in error and you are 
defendant in error, to show cause, if any there be, why the judgment 
in the said writ of error mentioned should not be canna and 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable John T. Nixon, one of the judges of the 
circuit court of the United States for the district of New Jersey. 

Dated March 3, 185-1. 


JNO. T. NIXON, 
District Judge. 


4 2} {Endorsed :] United States Supreme Court. The Mayor 
and Council of the City of Hoboken vs. The Pennsylvania 
¥ Railroad Company. In ejectment. On writ of error to U.S. circuit 
| | court, district of New Jersey. Citation. William 8. Stuhr, att’y. 
Ly 
} 
a Service of a certified copy of the within citation and also of a certi- 
1) fied copy of the writ of error in the within-named cause 1s hereby 
| acknowledged this 10 day of April, A. D. 1554. 
| JAMES B. VREDENBURGH, | 


i Att'y Def’t, P. R. R., 
Per R. 


Unxirep STATES OF AMERICA: 


| The Seal of the U.S. Cireuit Court, Dist. of New Jersey. ] 


The President of the United States to the honorable the judges of = ? 
the circuit court of the United States for the district of New ° 
Jersey, Greeting : 
Because of the record and proceedings as also in the rendition of f 

the judgment in a plaint which was in the said court before you or = * 

some of you, between The Mayor and Council of the City of Ho- 


s boken and The Pennsylvania Railroad Company, of a plea of eject- 
ment, manifest error hath intervened, to the great damage of the 7 
1—170 
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said The Mayor and Council of the City of Hoboken, as by their 
complaint appears, we, being willing that the error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 
therein to correct that error what ¢f right and according to 
| the laws and custom of the United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of 
the said Supreme Court, the third day of March, in the year of our 
Lord one thousand eight hundred and eighty-four. 
8S. D. OLIPHANT, 
Clerk of the Circuit Court of the United States 
for the District of New Jersey. 


[indorsed :] United States Supreme Court. The Mayor and 
Council of the City of Hoboken vs. The Pennsylvania Railroad Com- | 
pany. Inejectment. Writof error. Allowed March 3,18584. Jno. 
T. Nixon, J. Ret’ble Oct. 15, 1584. William &. Stulir, att’y. 


Oo Supreme Court of the United States. 
The Mayor anp Councit or tHe Crry or THoroxen 
Us. 


Tie PENNSYLVANIA RAILROAD Company. 
In ejectment. 


Know all men by these presents that we, The Mayor and Council 
of the City of Hoboken, Martin Steljes, and Henry Offerman, all of 
the city of Hoboken, in the county of TLudson and State of New 
Jersey, are held and firmly bound unto The Pennsylvania Railroad 
Company in the sum of five hundred dollars, to be paid to the said 
The Pennsylvania Railroad Conapany or their successors ; to which 
payment, well and truly to be made, we bind ourselves and each of 
us, jointly and severally, and our and each of our heirs, executors, 
administrators, and successors, firmly by these presents. 

Sealed with our seals. Dated this ninth day of February, in the 

yearofour Lord one thousand eight hundred and eighty-four. 

Whereas the above-named The Mayor and Council of the 

City of Iloboken hath prosecuted a writ of error to the Su- 

preme Court of the United States to reverse the judgment rendered 

in the above-entitled action by the circuit court of the United States 
for the district of New Jersey: 

Now, therefore, the condition of this obligation is sueh that if the 
above-named The Mayor and Council of the City of Hoboken shall 
prosecute its said writ of error to effect and answer all damages and 


THE PENNSYLVANIA RAILROAD COMPANY. 3 


costs if it shall fail to make good its plea, then this obligation shall 
be void: otherwise to remain in full force and effect. 
MARTIN STELGIS. SEAL. 
HENRY OFFERMAN. ion 
F. L. PIMKEN, Mayor. [1.s. 
Attest : M. V. McDERMOTT, 
City Clerk. 


Signed, sealed, and delivered in the presence of— 
WILLIAM 8. STUHR. 


7 (Endorsed :) United States Supreme Court. The Mayor 

and Council of the City of Hoboken vs. The Pennsylvania 
Railroad Company. In ejeetment. Bond. Approved March 3, 
ISS4. Jno. T. Nixon, J. 


8 Judgment. 
United States Circuit Court, District of New Jersey. 


Toe Mayor anpD CouNCIL OF THE City or HoBOKEN 
vs. 7 
Tue PeNNsyLVANIA RAILRVAD COMPANY. 


In ejectment. 


As vet of the fourteenth day of August, eighteen hundred and 
seventy-eight. 
Witness John T. Nixon, district judge. 
S. D. OLIPHANT, Clerk. 

WILLIAM T. STUHR, 

Attorney for Plaintiff. 
JAMES B. VREDENBURGHL, 

Attorney for Defendant. 


District or New JERSEY, 88: 


9 The Mayor and Council of the City of Hoboken, the plain- 

tiffs in this action, by Malcolm W. Niven, their attorney, de- 
mand of the Pennsylvania Railroad Company, the defendants 
therein, the possession of all that certain lot, tract, or parcel of land 
and premises situate, lving, and being in the city of Hoboken, in 
the county of Hudson, and State of New Jersey, beginning ata 
point in the northerly line of Second street, in said city, as laid down 
on Loss’ map of Hoboken, distant one hundred and fifty feet easterly 
from the easterly side of Hudson street,and running thence easterly 
along the northerly line of Second street or what would be the 
northerly line of Second street if continued easterly to high-water 
line in the Hudson or North river; thence southeriy along said 
high-water line to a point therein opposite the southerly line of 
Second street, in said city; thence from said point westerly along a 

line drawn eastwardly and in continuation of the said south- 
10 erly line of Second street, and also along said southerly line 

of Second street to a point one hundred and fifty feet easterly 
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from the easterly line of Hudson street; thence northerly fifty feet, 
more or less, to the point or piace of beginning, being the premises 
between what would be the north and south lines of Second street 
if extended to high-water mark in North river. 

And the plaintiffs say that their right to the possession of the 
same accrued on the first day of July, eighteen hundred and seventy- 
eight, and that the defendants wrongfully deprive them of the pos- 
session thereof, to their damage one thousand dollars. 

And the said Pennsylvania Railroad Company, by Scudder and 
Vredenburgh, its attorneys, appears and defends this action and says 
that it is not guilty of the injury whereof the said The Mayor and 

Council of the City of Hoboken hath complained in its declar- 
1] ation, nor of any part thereof, and of this it puts itself upon 

the country, and the said The Mayor and Council of the City 
of Hoboken doth the like. 


12 Afterwards, to wit, on the thirtieth day of March, 1880, the 

parties aforesaid, by their attorneys aforesaid, waived a jury 

for the trial of the issues in the above cause by stipulation in writ- 

ing then filed with the clerk of said court, of which the following is 
a copy: 

Jury waived. Testimony may be taken before a U. S. commis- 

sioner or such other officer as parties may agree upon on five days’ 
notice. 


That the case is to be tried before Judge Nixon after the session of 
> 


court of errors of New Jersey, either side having leave to move on five 
days’ notice to fix day. 
Evidence and pleadings to be printed. 
Trial to be had subject to the right of both parties to take excep- 
tions same as if it was a jury trial. 
LEON ABBETT, 
Att'y for All Except Penn. R. LR. Co. 
MALCOLM W. NIVEN, 
Att'y for PU its in All Cases. 
JAMES B. VREDENBURGIL, 
Atty for Penn. R. RR. Co. 


13 Afterwards, that Is to say, on the twenty-sixth day of May, 

in the vear eighteen hundred and eighty-two,in the term of 
March, eighteen hundred and cighty-two, before the Honorable John 
T. Nixon, judge of the district court, at Trenton, in said circuit, come 
as well the within-named plaintiffs as the within-named defendant, 
by their respective attorneys within named, and produced before the 
said judge their respective witnesses, documents, and proofs upon 
the said issues, and the said judge, having heard the same and 
the argument of counsel thereon, retains the cause for advisement 
until the March term, eighteen hundred and eighty-three, of said 
court; and on the twenty-fourth day of May ,eighteen hundred and 
eighty-three, the following special finding of facts was made and 
filed by the court as the result of the evidence offered upon the trial 
of said issues : 
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14 United States Circuit Court, District of New Jersey. 


MayYor AND COUNCIL OF THE City OF HOBOKEN 
vs. 
THe PENNSYLVANIA RAILROAD COMPANY. 


In ejectment. 


by NIXON, District Judge ° 
The Mavor and Council of the City of Hoboken brought six sev- 
eral suits in ejectment in the supreme court of New Jersey against 
the owners of land on the Hudson river, in frontof said city, involv- 
ing the right of the city to extend Newark street, First, Second, 
Third, and River streets over said land to the river front without 
making compensation in damages for such extension. These suits 
were removed into this court by the several defendants, and by stip- 
ulation between the counsel of the respective parties have been tried 
by the court without the intervention of a jury. The claim of the 
plaintiff is for an easement, and is based upon the dedication of cer- 
tain streets, in the year 1804, by Col. Jolin Stevens, who was then 
the owner of between 500 and 600 acres of land on the western shore 
of the Hudson river, where the city of Hoboken now stands, and 
who made “a plan of the new city of Hoboken, in the county of 
Bergen,’ and caused the same to be filed in the clerk’s office 
of said county in the month of April, 1805. This plan, oa 
the map known as the Loss map, exhibits a number of streets 
15 running north and south, and a still larger number run- 
ning east and west, all of the latter, except one, apparently 
terminating on the river front at their eastern end, and one of the 
former having a like terminus on the south. Since that date, and 
by legislative authority, the river bed below the ancient high-water 
mark has been filled in for a long distance to the east and south of 
the land included in the Loss map, rendering the navigable water 
inaccessible from the streets as therein laid out and dedicated. This 
controversy has reference to extending one of these streets, not 
named on the map, but now called River street, to the south, and 
four others, to wit, Newark street, designated on the map the Phila- 
delphia post road, and First, Second, and Third streets, to the east, 
until they respectively reach the navigable water of the river. The 
city claims the right of extension by virtue and force of the Stevens 
dedication. The defendants resist it, asserting that the title of Col. 
Stevens Was limited to high-water mark of the river in 1804; that 
the soil below the high-water mark, as it then existed, belonged to 
the State of New Jersey, which not only has never acquiesced in any 
casement over the land, but by various enactments has conferred 
Upon the defendants or their grantors an absolute title inconsistent 
with any right of way in the public over the same. I find as ques- 
tions of fact in the case— 
(1.) That the tract of land on which the city of Hoboken has been 
mainly built was formerly the property of Col. John Stevens, and 
contained originally five hundred and sixty-four acres. 


THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN YS: 


16 (2.) That in the year 1804 Col. Stevens, then being the 

owner of said tract, caused to be made “a plan of the new 
city of Hoboken, in the county of Bergen,” known as Loss’ map, 
which was filed in the clerk’s office of the county of Bergen, in 
April, 1805. 

(3.) That the public streets laid out on said map running east 
and west extended eastwardly to the high-water mark of Hudson 
river as it then existed. 

(4.) That the only street thereon running north and south which 
concerns the present controversy is now called River street, and its 
southerly terminus on the map was at the high-water mark of said 
river. 

(5.) That subsequent to the filing of said map Col. Stevens con- 
veyed several lots or parcels of the land shown thereon to different 
persons, and describing the lots so conveyed by reference to the map 
and the streets delineated thereon, and that other owners deriving 
title from or under him have since conveyed lots within said plan, 
describing the same by reference to the map and streets. 

(6.) That at the time of the filing of said map in the clerk’s oflice 
the title to all the land fronting the said Stevens property and 
lying between high and low water mark of the west bank of the 
Hudson river was in the State of New Jersey. 

(7.) That “The Hoboken Land and Improvement Company ” was 
incorporated by the Legislature of said State by an act entitled “An 

act to incorporate the Hoboken Land and Improvement Com- 
17 pany, approved February 21, 1838; that by section 1 of the 

act they were authorized to hold real estate, but the amount 
held by the company should not exceed 1,000 acres at any time; 
that by the fourth section the company was empowered to purchase, 
fill up, occupy, possess, and enjoy all land covered with water front- 
ing and adjoining the lands that might be owned by them, and to 
construct thereon wharves, piers, and slips, and all other structures 
requisite or proper for commercial and shipping purposes, provided 
that it should not be lawful for the company to fill up any such 
land covered with water, nor to construct any dock, pier, or wharf 
immediately in front of the lands of any other person or persons 
owning down to the water, without the consent of such persons first 
had in writing. 

(S.) That by virtue of the powers and privileges of said act of 
incorporation the company purehased all the land and real estate 
described in the deed of conveyance from Edwin A. Stevens and 
others, bearing date May 6, 1839, and duly recorded in the clerk’s 
oflice of the county of Bergen, in Liber 13 of Deeds, fol. 105, and 
in which, among other land, is included the tract of 564 acres em- 
braced in the Loss map, and formerly the property of Col. Stevens. 

(9.) That at the time of said transfer by Edwin A. Stevens and 
others to the said Hoboken Company the land for which these suits 
were brought by the city of Hoboken was under water, and since the 
date of said conveyance has been filled up, oceupied, and possessed by 
said company or their grantees, and that all of said land under water 
was in front of and adjoining the real estate purchased by the 
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1s company ; that since the time of said purchase the company, 
or their grantees, have at various times reclaimed the land 
from the water and have constructed thereon wharves, harbors, piers, 
and slips and other structures requisite or proper for commercial 
purposes, and have been in the exclusive possession, occupancy, and 
enjoyment of the same from the time of such reclamation. 

(10.) That the city of Hoboken was incorporated by the Legisla- 
ture of the State of New Jersey, by an act approved March 28, 1855, 
with the powers and privileges therein granted, prout the same, and 
that the territorial’ limits of the said city embraced all the lands 
shown on the Loss map, and also a large tract of real estate adjoin- 
ing the same on the west, extending to the west line of lands of the 
late John G. Costar, deceased, and that previous to said incorpora- 
tion its territory embraced (a portion of) one of the townships of the 
county of Hudson. 

(11.) That the city of Hoboken never by ordinance recognized 
River street south of Third street, and only recognized its existence 
as farsouth as Third street by the ordinance of January 9, 1858; 
that Newark, First, and Second streets were never recognized ‘by 
ordinance east of Hudson street prior to the ordinance of October 
5, 1875, which ordinance provided that said streets should extend to 
high-water mark on the Hudson river; and that Third street was 
never recognized east of River street prior to the said ordinance of 
October 5, 1875, which ordinance also provided that the said street 

should extend to bigh-water mark of said river. 
19 (12.) That no proceedings have been taken by the city to 
condemn the lands in controversy or to take them for the 
purposes of a public street, except the passage of the ordinance of 
IS75 and the bringing of these actions of ejectment claiming the 
dedication of the lands as a public street under the Loss map of 
1S04. 

(15.) That the Hoboken Land and Improvement Company, in 
consideration of 868,583.53, executed a deed to the Camden & Amboy 
Railroad Company, dated December 1, 1864, conveying a tract of 
land at the foot or easterly end of Second street, within the bound- 
aries of which are embraced the premises that the plaintiff seeks to 
recover in the two suits against the Pennsylvania Railroad Com- 
pany, and that the Camden & Amboy Railroad Company and its 
grantees or lessees have been in the possession of said lands since 
sald conveyance. 

(14.) That the Legislature of the State of New Jersey, by a law 
approved March 31, 1569, authorized the united railroad companies 
of New Jersey to reclaim and erect wharves and other improve- 
ments In front of any lands then owned by them or held in trust 
for them on any tide-waters of the State, and when so reclaimed 
and improved to have, hold, possess, and enjoy the same as the 
owners thereof, subject only to the provisions that they should pay 
for such grant unte the treasury of the State the sum of $20,000 
before the tirst day of July next ensuing, and should also file in the 
oflice of the secretary of the State a map and description of the lands 
under water in front of the upland designated in said act; that 
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the sum of $20,000 was paid by the companies within the 
20 time limited and the map and description filed as required. 
Exhibit D 9. 

(15.) That an act of the Legislature of New Jersey, supplementary 
to the act to ascertain the rights of the State and of riparian owners 
in the lands lying under water, approved April 11, 1864, was passed 
on the thirty-first of March, 1869; that by a proviso to the third 
section of the same “all previous grants of lands under water or 
right to reclaim made directly by legislative act or grant or license 
power or authority so made or given to purchase, fill up, occupy, pos- 
sess, and enjoy lands covered with water fronting or adjoining lands 
owned by the corporation, grantee, or licensee named in the legislative 
act mentioned, its, his, ortheir representatives, grantees, or assigns,” are 
excepted from the operation of said supplement; that in the fourth 
section of said act the riparian commissioners are authorized, for the 
consideration therein mentioned, to execute and deliver in the name 
of the State of New Jersey, to all persons coming within the terms 
of said proviso, a paper capable of being acknowledged and recorded, 
conveying and confirming to them the title to all lands, whether 
then under water or not, which were held by previous legislative 
grant or lease, either in the hands of the grantees or lessees or by 
their representatives or assigns. 

(16.) That under the provisions of said act the State of New Jersey 
conveyed to the Hoboken Land & Improvement Company, by deed 

dated December 21, 1869,.tor the consideration of $35,500, so 
21 much of the land and premises purchased of Edwin A. 

Stevens and others as was originally below the high-water 
mark of the river, and all lands under water in front of the same, 
and as was situate between Second and Fourth streets, if extended, 
and in front of Third street, if extended, to the exterior bulkhead 
and pier lines established by the riparian commissioners, and em- 
bracing the premises claimed in the several suits against the Ham- 
burg-American Steam Packet Company and the North German 
Lloyd Steamship Company, and that the said company and_ its 
grantees have been in the possession of said premises since the date 
of suid conveyance. 

(17.) That on the twenty-sixth of September, 1866, the Hoboken 
Land & Improvement Company and Edwin A. Stevens executed a 
conveyance to the New York Floating Dry Dock Company for cer- 
tain lots and tracts of land, above and under water, in front of and 
to the east of First street, and the northerly half of Newark street, 
if extended, embracing the premises claimed in the suits against 
Adolph E. Schmidt and others; that the said The New York Float- 
ing Dry Dock Company transferred the same to Frederick Kuhne, 
trustee of the German Transatlantic Steam Navigation Company, 
by deed dated August 51, 1872, the said Kuhne, on the same day, 
executing a formal declaration of trust to the said company; that 
on the ninth of November, 1872, the State of New Jersey, in consid- 
eration of $22,625, granted and conveyed to said Kubne, trustee’ as 
aforesaid, all the right and title of said State inand to the land and 
premises described in the above-recited deed from the Hoboken 
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22 Land and Improvement Company to the New York Floating 

Dry Dock Company, and that the same has been in the pos- 
session of the said respective grantees from the date of the respective 
conveyances. 

(18.) That on the twenty-third of April, 1872, the Hoboken Land 
& Improvement Company made a conveyance to the North German 
Lloyd Steamship Company of a lot of land situate in front of and to 
the east of Third street, if continued to the Hudson river, and em- 
bracing the premises claimed in the several suits against the North 
German Lloyd Steamship Company and the Hamburg-Awerican 
Packet Company, and the premises have been in the possession of 
said company and its lessees since the date of said conveyance. 

(19.) That River street, as shown on the Loss map, cannot be ex- 
tended to reach the navigable waters of the Hudson river without 
crossing land outside of that shown on said map and without cross- 
ing land which, prior to April 28, 1874, belonged to the State of 
New Jersey, and which the said State, by deed of that date, leased in 
perpetuity to the Morris & Essex Railroad Company. See Exhibit 
D 8. 

From these facts I find, as conclusions of law: 

(1.) That neither Col. John Stevens, in 1804, nor at any time 
thereafter, nor his grantees of any portion of the land delineated on 
the Loss map, bad power to dedicate to the public use as a highway 
any part of the land or water adjoining said lands and lying east of 
and below high-water mark of the river as it then existed, and that 

said land under water belonged to the State of New Jersey, 
25 and could only be dedicated or subjected to an easement by 
the State and its grantees. 
That the charter granted by the State of New Jersey to the 
Hoboken Land and Improvement Cmpany was a contract between 
the State and the corporators; that the fourth section expressly 
authorized the corporation to fill up all lands covered with water 
fronting and adjoining the lands they might aequire, and to con- 
struct thereon wharves, harbors, piers, and slips, and all other struet- 
ures requisite or proper for. commercial or shipping purposes, and 
that the only restriction imposed upen the corporation by the act 
was that it should not fill up or build any dock, pier, or wharf upon 
any land under water “immediately in front of the lands of any 
other person or persons owning down to the water;” and that 
neither the plaintiff in these suits nor the State of New Jersey nor 
the public was “ another person owning down to the water,” within 
the legal meaning and intent of said charter or contract. 

(5.) That the provisions of the charter of incorporation of the 
plaintiff, so far as they are applicable to the subject of the pending 
controversy, negative the plaintilf’s construction of its powers under 
said charter, in that (1) it withholds from the corporate authorities 
any right or privilege as shore or riparian owners; (2) while it vests 
the council with power to take any lands that it may judge neces- 
sary for the opening of Third street, it requires payment to be made 
to the owner for the fair value of the lands so taken and of the im- 
provements thereon, and the damage done to any district lot 
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24 or parcel or tenement by taking any part of it for such pur- 

poses; and (5) it expressly provides that nothing contained 
in the charter shall be construed to interfere with or impair the 
vested rights and privileges of any person or corporation whatever, 
except as to property taken for public use, upon compensation as 
provided for in the act. 

(4.) That the State of New Jersey, being the absolute owner of the 
land under water below high-water mark, which was the limit of 
tie Stevens dedication of streets, had the right to fillin and make 
Jand as far as its ownership extended ; that the soil thus acquired 
and redeemed from the water was in no sense alluvian or accretion, 
which became the property of the shore-owner, but remained the 
land of the State or its grantees, and that no right or authority ex- 
isted in the shore-owner, by dedicating to the public streets to the 
limits of his ownership, to charge such newly-made land with the 
burden of an easement over it. 

(5.) That as to the two several suits against the Pennsylvania 
Railroad Company the /ocus in quo is embraced within the deserip- 
tions of the deed from the Hoboken Land & Improvement Company 
to the Camden & Amboy Railroad Company, dated December 6, 
1564, and also within the grant of the State to the united railroad 
companies of New Jersey of the date of March 51, 1860, wherein the 
said companies were authorized, for the consideration therein ex- 
pressed and afterwards paid, “to reclaim and erect wharves and other 
improvements in front of any lands owned by or held in trust for 
them,” subject to no restriction other than the regulations as to 

solid filling and pier lines before recommended by the ripa- 
25 rian commissioners, and that the defendant, who is the lessee 

of the said companies, is entitled to hold said premises against 
the claim of the plaintiff, unless compensation be first made for the 
taking thereof according to law 

(6.) That as to the two several suits against Adolph E. Schmidt 
and others the /oeus in quo is covered by the description of the deed 
from the Hoboken Land and [taprovement Company to the New 
York Floating Dry Dock Company, dated August 51, 1872, and also 
within the grant from the State by its commissioners, under the pro- 
visions of the fourth section of the supplement to the act entitled 
“An act to ascertain the rights of the State and of the riparian 
owners,” ete., to Frederick Kuhne, trustee, ete., under whom the de- 
fendants hold by mesne conveyance, and that they are entitled to 
retain the possession and ownership of said premises agaist the 
plaintiff until the same is condemned and payment therefor made 
according to law. 

(7.) That, as to the several suits against the Hamburg-American 
Steam Packet Company and the North German Lloyd Steamship 
Company, the /ocus in quo is within the grant from the State of New 
Jersey to the Hloboken Land & Improvement Company of the date 
of December 21, 1869, and also of the deed of convevance from the Ho- 
boken Land & Improvement Company to the North German Lloyd 
Steamship Company, dated April 25, 1572, and that the said de 
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fendants are entitled to hold the said premises clear and discharged 
of any right or claim therein or thereto by said plaintiff. 
(8.) That none of the land and premises claimed by the 
26 plaintiff in either of the said several suits are subject to an 
easement in consequence of the dedication of public streets 
made by Col. John Stevens in the Loss map of 1804. 
(9.) That the several defendants in the several suits should be ad- 
judged not guilty. 
27 Therefore, upon the said facts specially found as aforesaid, 
it is considered that the said plaintiffs take nothing by their 
said writ, but that they be in mercy, &c.,and that the said defend- 
ants do go thereof without day, &e. 

And it is further considered that the said defendants do recover 
against the said plaintiffs seventy-five dollars for their costs and 
charges by them laid out about defense in this behalf before the 
court thereof, now here adjudged to the defendants and with their 
assent, according to the form of the statute in such case made and 
provided, and that the said defendants have execution therefor. 

Judgment signed this twenty-fourth day of May, eighteen hun- 


dred and cighty-three. 
JNO. T. NIXON, D. J. 
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United States Circuit Court, District of New Jersey. 


Mayor anp Councit or tHe Crry or HoBpoken 
Us. 
PENNSYLVANIA R. R. Co. 
Ejectment. River street. 
Mayor AND Counci. ov THE City oF Hopoken 
vs. 
PENNSYLVANIA R. R. Co. 
Kjectment. Second street. 
Mayor ANp Councir or THe Crty or HornoKken 
Us. 
ILampurGc-AMERICAN STEAM Packet Co. 
Ejectment. Third street. 


MAYOR AND CoUNCIL OF THE City OF HopokKEN 
vs. 
NortH GERMAN LLOYD STEAMSHIP Co. 


Ejectment. Third street. 


MAYOR AND CounctiL or THE City oF HOBOKEN 
vs. 
ApbDoOLPH E. Scumiprt et al. 


Ejectment. First street. 
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29 MAYOR AND CoUNCIL OF THE City oF HOBOKEN 
VS, 
Apoutru E. Scumipt e al. 


Kjectment. Newark street. 


Examination of witnesses had at my office, No. 95 Washington street, 
in the city of Hoboken, in the district of New Jersey, in the presence 
of Malcolm W. Niven, the attorney for the plaintiff, and Isaac W. A 
Scudder, Esq., atiorney for The Pennsylvania Railroad Company, 
one of the defendants, and Leon Abbett, attorney for all the other 
defendants, on the fourth day of August, eighteen hundred and 
eighty. 


On the part of the plaintiff was produced as a witness ARTHUR 
SPIELMAN, Who, being first duly sworn, deposes and saith: 
lam a civil engineer and surveyor ane do business in Ifo- 
boken; am a member of the firm of Spielman & Brush. I 
was employed by the plaintiff to makea map showing certain 
things in connection with the water front; did so in conjunction 
with Levi W. Post, a civil engineer and survevor. Mr. Post repre- " 
sented the Hoboken Land and Improvement Company. (The map 
being shown to witness is identified by him as prepared by himself 
and Mr Post.) 


(Map marked by me Exhibit P 1.) 


The map shows the water front of the city of Hoboken and 
various shore lines; the shore lines are lines of solid filling, 
30 extending from Ferry street to Sixth street, made at various 
times. 
The dark-brown line shows the natural ground above tide water, 
according to Loss map, 1S04, and the shore line made in ISO. 
The green-shaded line is the shore line according to map made 
by Douglass for Jolin Stevens, deceased, in S35. 
The yellow-shaded line shows the shore line according to map 
made by W. W. Shippen in 1855. m 
The blue-shaded line along the water shows the present high- | 
water line and extent of solid tilling. 
The red full line is the exterior line for solid filling as established 
by the riparian commissioners. 
The red broken line being the furthest east, as established by the 


riparian commissioners, shows the exterior line for piers. The lines ¥ 
as described are so marked on the map. fi 
The ground made since [S04 is shown by vellow and is comprised | 
between the Loss line of 1S04 and the present line of 1804 and the | 
present line of actual filling. 
Hudson street is shown on this map as it was shown on the Loss 
map. 
Newark street, First, Second, Third, Fourth, Fifth, and Sixth 
streets are shown on the map as they were on the Loss map, extend- 
ing down to the Loss line. - 


There was at one time a map made by aman named Miller. The 
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shore line on that map was nearly identical in location with Ship- 
pen line, varying *t some points. i 
The Miller line is shown where it intersects Newark, See- 
31 ond, Fourth, Fifth, and Sixth streets, and at these intersections 
the line is marked “ Miller, 1864,” and is colored orange. 

River street was also shown on Loss map, extending from Sixth 
to Fifth streets and from Fourth street to where it intersects the 
shore line on the Loss map. 

At that time Ferry street did not exist and was not laid down on 
Loss map. The present location of Ferry street was outside of the 
shore line as shown on the Loss map. 

Between Fourth and Fifth streets, Hudson street, and the shore 
line, a public square was laid out on the Loss map. It was called 
Hudson square on the Loss map. 

We used Hudson street as a base line in all measurements in 
making this map, because it was the most easterly street on the Less 
map, Which ran the whole length of it. 

The distance from Hudson street to the Loss line is marked on 
this map in figures on the north and south side of each of the streets 
running east and west. It also shows the distance from Hudson street 
to the present line of solid filling. It also shows the distance be- 
tween the different shore lines in figures on the streets south of Fifth 
street. 

It also shows the difference between the streets as actually laid 
out to-day and as originally planned on the Loss map. 

Newark street has been widened east of Hudson street wider than 
on the Loss map. River street has been widened on the east side 
from Ferry to Sixth street; it is indicated by the original line being 
dotted and the present line being a full line. Newark street has 

been widened twenty-five feet ; it was originally fifty. 
o2 River street has been widened from sixty feet to seventy 
feet. 

No change has been made on the north side of Newark street; 
all of the south. ‘The change was made on the east side of River 
street and none on the west. 

None of the other streets on Loss map have been changed down 
to the line on Loss map. 

Where the streets have been continued easterly and southerly of 
the line on Loss map the same width has been maintained, except 
Third street, which has been widened ten feet on each side east of 
River street. 

Riparian grants, beginning at the north, are shown on said map 
as follows: 

First. Grant of the State to Hoboken Land and Improvement 
Company December 21st, 1869, is shown by a red shaded line. 

Second. Grant of State to Hoboken Land and Improvement Com- 
pany May 11th, 1872, being a narrow strip. 

Third. Grant of State to United New Jersey Railroad and Canal 
Company by act of Legislature Mareh 31st, 1869. 

Fourth. Grant of State to The German Transatlantic Steam Nav- 
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igation Company November 9th, 1872. All these grants are shown 
by a red shaded line. 

These grants extended across the east ends of Third street, Sec- 
ond street, First street, and partly across Newark street, as delineated 
on P 1. 


Being cross-examined by Mr. Scupper: 


Q. The street lines on Ross map extend only to the high-water 
line, colored brown on this map? 
30 A. Yes, sir. 

Q. Have you delineated the improvements on the reclaimed 
land on map, P 1, between the natural ground, colored brown, on 
the west and the high-water line on the east ? 

A. I have not. 

Q. On Loss’ map is there any scale of width marked for River 
street ? 

A. Yes, sir; it is marked sixty feet. 

Q. On Loss’ map is there any scale for Third street ? 

A. There is; marked fifty feet. 

(). East of River street, as shown by vour map, P 1, what is the 
width of Third street shown on map, Pf? | 

A. It is seventy feet. 

Q. Across the line of Third street, as delineated on map, P 1, east 
of River street, is there any improvement; if so, what? 

A. There is a bonded warehouse, a Government bonded ware- 
house, built of brick. 

Q. Immediately south of the southerly line of Second street and 
in continuation of River street southerly, as delineated on P 1, are 
there any improvements; and, if so, what? 

A. There are none on P 1, but there are some in facet. 

Q. Please state them. 

A. There are the two-story brick buildings of the Delaware and 
Raritan canal. 

Q. Continuing River street southerly from the southerly side of 
Second street, as delineated on P 1, would the line cut in two the 

building ? 
34 A. It would. 

Q. Of wnat material is the building made? 

A. Of brick. 

Q. Continuing River street, as delineated on map, P 1, from the 
southerly line of Second street down to Ferry street, as thereon 
shown, what other improvements would such continuation inter- 
sect or strike ? 

A. Stevens’ Battery and some shops of the Hoboken Land and 
Improvement Company, a dancing platform in “ Otto Cottage ” 
garden, a carousal, and some more shops of the Hoboken Land and 
Improvement Company. 

Q. Can you say when the improvements were put in by the Dela- 
ware and Raritan Canal Company or the Camden and Amboy Rail- 
road Company immediately south of Second street, as delineated on 
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A. About 18 years ago, I believe. 

Q. When was the shed of the Stevens Battery spoken of erected ? 

A. About thirty years ago. 

(). When were the shops erected immediately south of the Stevens 
Battery on the line of River street continued southerly, as delineated 
on P 1? 

A. I do not know. 

(). How long can you remember these shops being in existence 
on the line of River street south of Second street, as delineated on 
P1? 

A. About twenty-six years. j 

(. Would this answer apply to all the shops down to Ferry 

street ? 
oo A. It does. 
Q. You have spoken of a Miller map; do you know any- 
thing of the survey which gave rise to that map’? 

A. I do not. 

Q. To what use is put the space included in the grant to the 
German Transatlantic Steam Navigation Company November 9th, 
IS72” 

A. There is a bonded warehouse on it; and also it is used for 
piers and shipping purposes. 

(. Between the present high-water line on the east and the west- 
erly boundary of the grant to the German Transatlantic Steam 
Navigation Company what improvements are there? 

A. A bonded warehouse, the Kagel Hotel, and a portion of an old 
shop. 

(. Assume that the line of First street is extended easterly from 
the easterly line of River street, as delineated on P 1, to the present 
high-water line, what improvement would these lines intersect ? 

A. None. 

Q. I see on P 1 you have marked lines which would appear to be 
old pier lines; are they so intended ? 

A. They are; they show the old pier lines according to Mr. Ship- 
pens survey. 

(). The reclamations below tide water, shown on P 1 and covered 
vellow, were made by whom ? 

A. By the Hoboken Land and Improvement Company and their 

grantees, 
36 Q. From what data did you get the shore line according 
to Loss’ map? 

A. From a tracing of the original map on file in Hackensack, 
which was found to agree exactly with a tracing made by Mr. Post. 

Q@. Can you tell us the whole amount of land reclaimed east of 
the shore line according to Loss’ map, excluding the piers ? 

A. I cannot. 

Q. The property included in the lines of the grant to the Unitea 
New Jersey Railroad and Canal Company is how used ? 

A. For repair shops and office and pier. 

Q. Is this used in connection with the navigation of the Delaware 
and Raritan canal and the business of that company ? 
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A. It is. 
Q. Can you state from recollection how long such use has existed ? 

A. I think about 14 or 15 vears; it may be longer. 

Q. Have you shown on P 1 the distance between the east side of 
River street, as delineated thereon, and the exterior line for solid 
filling ? 

A. No, sir; I can tell by the seale, and will give it approximately. 

Q. Following the continuation of the northerly line of Second 
street from the easterly line of River street, as delineated on P 1, to 
the exterior line for solid filling, what is the distance ? 

A. About five hundred and twelve feet. 
od Q. Going northerly from the lines delineated on P 1 as the 
lines of the grant to the United N. J. RoR. and Canal Com- 
pany, state the use of the land under water included in the grant to 
Hoboken Land and Improvement Company December 21st, 1869. 
A. It is used for piers and docks by the Bremen and Hamburg 


Steamship Companies. They carry on commerce between the - 


port of New York and Ifamburg and Bremen. The port of New 
York extends over to the property oecupied by these companies. 
The transportation of the Delaware and Raritan Canal Company ts 
between Philadelphia and New York, and boats of the canal com- 
pany are laid up on that property included in the grant to the 
United N. J. R. Re and Canal Company for repairs, and they have 
also been constructed right across what would be a continuation of 
Second street, as delineated on P 1, east of River street. 

Q. Take the lines of First street, as delineated on P 1, east of River 
street, and state how the property is used. 

A. It is used as a pier by the National Steamship Line, and ecom- 
merce is carried on by that line between the port of New York and 
London and Liverpool. 
= (. Can vou state how long ago Third street east of the line of 
River street, as delineated on P 1, was widened from 50 to 70 feet 7 

A. About 16 or 17 years ago, 

Q. Continue River street, as delineated on P 1, southerly and it 
intersects what? 

A. It intersects the property of the Delaware, Lackawanna and 

Western railroad. [tis used for piers for shipping coal and 
v8 iron, &c., and the general purposes of the railroad company. 
Q. ‘These piers lie across the line of River street, as deline- 

ated on P 1? 

A. They do. 

(). How many piers would River street, continued south, as delin- 

eated on P 1, intersect ? 

A. Six piers ; two or three of these are in the limits of Hoboken 
city. Upon reflection, I think it would intersect three in Hoboken 
and four in Jersey City south of the Hoboken line. 

Q. How much distance from north to south, at or about right angles 
to the line of Ferry street, is occupied by these piers ? 

A. About one thousand feet. 
Q. About how much space from north to south is oceupied by 
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these piers within the boundary line of Hoboken, opposite the line of 
River street, as delineated on P 1? 

A. About six hundred and fifty feet. 

(J. Can you tell how far south of the southerly line of Newark 
street, at the westerly line of River street, as delineated on P 1, the 
property of the Hoboken Land and Improvement Company extended 
by their original title ? 

A. I cannot accurately, but can approximately; I should say 
about eleven hundred and fifty feet. 

(). The red line, being the most southerly red line delineated on 
P 1, is intended to represent what? 

A. The norther!y boundary of the Delaware, Lackawanna and 
Western Railroad Company, the lessees of the Morris and Essex 

Railroad Company. The pier at the foot of Newark street, as 
39 delineated on IP 1, is at present occupied by the New Jersey 

Ice Company. The pier marked “ pile pier, March, 1875,” de- 
lineated on P 1, is used as a general shipping pier, at which tran- 
sient steamers discharge and load again for foreign ports. It is also 
occupied by a cotton compress for pressing cotton for shipment. 
The pier, as delineated on P 1, marked “ pile pier, June, 1869,” is used 
for brick and sand and landing for excursion boats. Near the foot 
of Sixth street, as delineated on P 1, is a pier used for coaling tugs 
and steamboats. 

Redirect by Mr. Niven: 

(). The street marked Newark street on P 1 is the same as the 
Philadelphia post road on the original Loss map ? 

A. Yes, sir; the names and numbers of the streets with this ex- 
ception and that of Ferry street are the same on the two maps, 
Ferry street not being shown on the Loss map. 


Further examination of the witness adjourned to a day to be here- 
after fixed. 
August 4th, 1880. 
CHARLES MEYERS, 


U. S. Commissioner. 


| SEPTEMBER 23, 1880. 

Examination continued in the presence of the same attorneys as 
above mentioned. 

The plaintiff offers in evidence extracts made from deeds, which 
deeds are contained in the register’s office of the county of Hudson, 
for the purpose of showing that certain property in Hoboken was 
conveyed by references to Loss’ map. The said extracts show the 
names of the grantors, the grantees, the description of the property 

conveyed, with the book and page in the register’s office. 
40 Though informal as evidence, they are admitted subject to 

a test as to their accuracy by production of duly certified 
copies of the deeds referred to if at any time deemed desirable by 
either party. 

Exhibit P 2.—John Stevens and wife to Peter Crighton. Recorded 
v—170 
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in Bergen county clerk’s office, in Liber U, page 297, showing con- 
vevance of lots 75 and 760n Loss’ map. Deed dated April 10, 1805. 

Exhibit P 5—John Stevens to Edwin A. Stevens. Deed dated 
February 1,1822. Recorded Liber 6 of Transcribed Deeds from 
Bergen County, page 258. 

Exhibit P 4—Edwin A. Stevens to John White. Deed dated 
June 12, 1832. Recorded in Bergen county clerk’s office, in Book 
L 3, page 151. Conveys lot 59 on Loss’ map. 

{xhibit P 5.—Edwin A. Stevens and others to Hoboken Land 
and Improvement Company. Deed dated May 6, 1559. Recorded 
in Liber 15 of Transcribed Deeds, page 105. 

Exhibit P 6—Hoboken Land and Improvement Company to 
Henry Livessy and wife. Deed dated April 1, 1849. Recorded 
Book 22 of Deeds for Hudson County, page 465. 

Exhibit P 7.—Hoboken Land and Improvement Company to 
sharles Idell. Deed dated October 25, 1851. Recorded Book 22 of 
Deeds for Hudson County, page 505. 

Exhibit P 8—Hoboken Land and [Improvement Company to 
Peter Kerrigan. Deed dated October 24, 1866. Recorded Liber 
141, page 140. 

Exhibit P 9.—Hoboken Land and [Improvement Company to Jur- 

gen F. H. Meyer. Deed dated November 12,1566. Recorded 
41 Book 141, page 155. 

Exhibit P 10.—Hoboken Land and [Improvement Com- 
pany to New York Floating Dry Dock Company. Deed dated Sep- 
tember 1, 1866. Recorded Book 157, page 459. 

Exhibit P 11.—New York Floating Dry Dock Company to Fred- 
erick Kulne, trustee of German ‘Transatlantic Steam Navigation 
Company of the City of Hamburg. Deed dated August 51, 1872. 
Recorded Liber 246, page 304. 

Exhibit P 12.—The German Transatlantic Steam Navigation 
Company of the City of Hamburg to Adolph EE. Schimidt and Leo- 


pold Goldschmidt. Deed dated January 25, 1878.) Recorded Liber’ 


320, page 156. 

Exhibit P 15.—Hoboken Land and Improvement Company to 
the North German Lloyd Steamship Company. Deed dated April 
23,1872. Recorded Book 257, page TOL. 

Exhibit P 14—Cernelius Harring, agent of forfeited estates, to 

John Stevens. Deed dated July 26, 1784. Recorded in Bergen Co. 
clerk’s office, Book Dof Deeds, page 457. Conveying the Hoboken 
tract. . 
Exhibit P 15.—A_ tracing of “a plan of the new city, Hoboken, 
county of Bergen, State of New Jersey. Hoboken, March, 180-4. 
Made by Charles Loss, city surveyor.” Endorsed: “The above plan 
is tiled in the clerk’s office of the county of Bergen the 8th day of 
April, 1805. Henry Van Dalsor, clerk.” 


Mr. SreiLMAN, being further examined by Mr. Niven: 


Q. Please explain what Exhibit P 16 is; how it was made, and 
what it shows. 


- 
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A. This tracing is an appendix to the large map, P 1, 
4? showing the ducks south of Ferry street to the canal, and the 

manner in which they will be intersected by producing River 
street and Hudson street southerly to the canal. What I term the 
canal is simply a part of the river running up between the docks 
and wharves and forming a basin and used for dockage purposes. 
The original tracing was prepared by Mr. Post from surveys made 
by him and inyself jointly. The shaded blue line on this tracing 
shows the extent of solid filling under the docks at the present 
time. 

Q. [f River street were continued far enough south it would ex- 
tend to tide water, as shown on P 16? 

A. It would. 

Q. The tide ebbs and flows at the foot of all these streets ? 

A. It does. 

(). In your former testimony, taken August 4 last, you say “ the 
dark brown line on P 1 shows the natural ground above tide water, 
according to the Loss map, 1804, and the shore line made in 1804.” 
You mean that the dark brown line shows the natural ground above 
the shore line, as shown in Loss’ map ? 

A. It does. 

(). The fine black line at the easterly edge of the brown color in- 
dicates what? 

A. Indicates the shore line, according to the Loss map of 1804. 
I do not mean that it was a shore line made in 1804; it was the 
shore line as existing In 1S04. 

Q. Can you fix a date before which Ferry street did not ex- 

ist. 
43 A. It did not exist twenty-seven years ago. 
(). Mr. Seudder, on his cross-examination, referred to Gov- 
ernment bonded warehouses at the foot of Third street; what did 
you mean by that—that the Government owned them ? 

A. I meant that they were used as Government bonded ware- 

houses, and are still so used. 


Cross-examined by Mr. ScupDER : 


(). What is the length of the piers from the bulkhead on map, 
[exhibit P 16, from the bulkhead as actually in existence ? 

A. The most northerly pier is about six hundred and seventy-five 
feet easterly of the bulkhead; the next pier is about seven hundred 
and fifteen feet long, and the next one is about seven hundred and 
forty feet. 

(). West of the bulkhead line how much filling has been made 
between that bulkhead line and original high-water mark ? 

A. I can’t speak accurately. 

Q. By estimation ? 

A. I should estimate it about half a mile. 

Q. You mean about half a mile from original high-water mark ? 

A. Yes, sir. 

(). The property delineated on P 16—is any part of it on Loss’ 
map ? 
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A. It is not. 

Q. The piers and basins delineated on P 16 are used by what 
company ? 

A. The Delaware, Lackawanna and Western Railroad Company, 
as lessees of the Morris and Essex Railroad Company. 

@. The Morris and Essex railroad extends from Hoboken 
44 ~— to where? 
A. Phillipsburgh, on the Delaware river. 

Q. And the os a. Lackawanna and Western extends from 
Phillipsburgh to Binghampton, in the State of New York? 

A. Yes, sir. 

Q. These piers and basins are used for what ” 

A. For the reception and transportation of freight. 

Q. To what points transported ? 

A. To New York and the Eastern States, and as I believe to other 
places. 

Q. South of the most southerly pier on Exhibit P 16 is there a 
bulkhead line and solid filling west which would admit of the con- 
struction of other piers ? 

A. There are several other piers there now besides those shown 
on Exhibit P 16. 

Q. How far south of the present most southerly pier on P 16 is 
the land reclaimed so as to admit of the construction of other piers ? 

A. I suppose it is practically that way as far as the city line, and 
further. | 

Q. Extending River street southerly how many piers would it 
cross ? 

A. [ could not say from memory, but I should judge as many as 
ten. 

Q. These reclamations—were they or not necessary so as to get to 
water where piers could be erected, which water would be sufliciently 
deep for purposes of havigation t 

Q. The depth of water was sufliciently deep in’ places 
45 westerly of this line, but this line of reclamation forms a 
boundary of uniformly deep water. 

Q. Do you know whether there were any grants of land under 
water made to the Morris and Essex railroad by the State ? 

A. I do not, positively, 

Q. Why do you say that Ferry street did not exist twenty-seven 
years ago ? 

A. Because [ rowed across it in a boat twenty-seven years ago ? 

Q. The basin that you have spoken of—what is the distance 
that the water flows therein from the end of the pier to the bulk- 
head line? | 

A. About seven hundred and forty feet. 

Q. What is the width of the water-way in that basin ? 

A. One hundred feet. 

Q. What is the width of the water-way between the most north- 
erly pier on Exhibit P 16 and the pier next south ? 

A. About one hundred and forty feet. The depth of the water be- 


=: 
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tween the most northerly pier and the pier next to it on P 16 is, in 
my judgment, at the bulkhead about ten feet. 

(). Between what piers are floats used whereon to transport cars 
with merchandise to the citv of New York and elsewhere? 

A. Between the most northerly pier and the one next to it. 

Q. Have you any means of knowing what was the depth of water 
in the year 1804 immediately east of the dark line which bounds 
the color brown on map, Exhibit P 1? 

A. I can’t say. 

Redirect by Mr. Niven: 
46 Q. Can you tell who are in possession of the premises at 
the foot of Third street, of Second street, of First street, of 
Newark street, and of River street south of Second street ? 

A. The Bremen Steamship Company, foot of Third street, and also 
the Hamburg Company; at foot of Second street are the Penn- 
sylvania Railroad Company, lessees of the Delaware and Raritan 
Canal Company; at foot of First street are the successors of the 
Eagle Line; the Pennsylvania Railroad Company on River street 
immediately south of Second street, and the Hoboken Land and 
Improvement Company immediately south of the Pennsylvania 
Railroad Company to the northerly boundary of the Morris and 
Essex railroad,and the Morris and Essex from there to the boundary 
of the city ; at the foot of the street is the Hoboken Land and Im- 
provement Company. = 

Recross by Mr. Scupper : 

Q. On Exhibit P 1 there are vellow lines representing piers and 
a bulkhead line; have these piers been obliterated in fact by filling 
where the delineation shows them to be in the light brown color? 

A. They have. 

(). Such parts of the pier or bulkhead line colored yellow as are 
now on this map shown to be easteriv of the present high-water 
line—do they exist in fact and have they been removed ? 

A. They do not exist in fact, and have been removed. 


ARTHUR SPEILMAN. 


47 The plaintiff rests, reserving the right to offer the book 

and page of recording, P 13, and to offer a declaration of 
trust from Frederick Kubhne to the German Transatlantic Steam 
Navigation Company, and such other proof as he may deem neces- 
sary on examination of the prvofs already in; otherwise to give 
notice in writing of case being closed. 

September 23, 1880. 
CHARLES MEYERS, 
U. S. Commissioner. 


Plaintiff offered in evidence the following laws and ordinances 
affecting the city of Hoboken: 

“An act to incorporate the city of Hoboken,” approved March 
28th, 1855 (Laws 1855, p. 448). 


2? THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN Vs. 


Third street shall constitute the first ward of said city, and all that 
part lying north of the middle line of Third street,” &e. 

Sec. 5. “ For the second ward, in Washington street, near Fourth,” 
Ke. 

Sec. 40, sub. sixth, tit. IV, of the powers of the council. “To 
the easterly line of Iludson street—to the northerly line of Seventh 
street.” (This part repealed by act March 25, 1859, see. 10.) 

Sec. 40, sub. seventh. “To regulate and order the building of a 
dock at the foot of Third street, in said city, at the expense of said 
city,’ &c., ke. (See this sub., Exh. A, hereto annexed.) : 

Sec. 53. And be it enacted, That the council shall have power 

to take any lands that they may judge necessary fer the 
48 opening of Third street, upon paying to the owner the fair 

ralue of the lands taken and of the improvements thereon 
and the damage done to any distinet lot or parcel or tenement by 
taking part of it for such purpose: Provided, That the owners of 
property benefited thereby shall pay a just and equitable propor- 
tion of the expenses and costs of opening said street. 

“An act to authorize the mayor and council of the city of Hoboken 
to sell or exchange the Jands known as the burying ground, in the 
city of Hoboken,” approved March 20, 1857 (Laws 1857, p. 49). 
The preamble recites a deed from the company to city of ground, 
Oct. 1, 1855. Act also names Lludson, River, Sixth, and Seventh 
streets. 

“An act to authorize certain streets marked out on a plan of the 
city of Hoboken to be changed,” approved March 6, 1858 (Laws 
1858, p. 235). Names ILudson, Seventh, Second, Sixth, and Eighth 
streets. 

“An act to create a new township in the county of I[udson, to be 
-alled the township of Weehawken,” approved March 15, 1859 
(Laws 1859, p. 568). Names Eighth, Hudson, Seventh, River, and 
Sixth streets. 

“An act authorizing the mayor and council of the city of Hoboken 
to raise money by temporary loan for the purpose of distributing 
relief to the families of volunteers engaged in the war service of the 
United States,” approved Mareh 19, 1862 (Laws 1862, p. 25%). 

Names First, Washington, Newark, and Bloomfield streets. 
49 “An act to vacate a portion of an alley called Court street, 
in the city of Hoboken,” passed Mareh 21, 1865 (Laws 1865, 
p. 411). Names Court street, Seventh and Eighth streets on Loss’ 
map. 
Supplement to city charter, March 21, 1865 (Laws 1865, p. 412). 
Sec. 15 names Garden, Fourth and Fifth streets. 

Supplement to city charter, March 21, 1866 (Laws 1866, p 570). 
Names Third, Adams street to Hudson street. 

Supplement to city charter, April 6, 15866 (Laws 1866, p. 1045). 
Names Eighth, Hudson, Seventh, River, Sixth, Ferry streets, Willow, 
Newark, Paterson plank road. 

Supplement to city charter, approved April 4, 1867 (Laws 1867, 
p. 689). See. 1, sub. eighth, names Bloomfield street. 


Sec. 2. “All that part of the city lying south of the middle line of 
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Supplement to city charter, approved April 7, 1868 (Laws 1868, 
p. 838). Names Fifth, Fourth, Garden, and Willow streets. 

“An act to create a fourth ward in thecity of Hoboken,” approved 
March 16, 1869 (Laws 1869, p. 411). Names Willow street. 

Supplement to city charter, approved February 23, 1870 (Laws 
1870, p. 277). Names Willow street, Newark avenue, Hackensack 
plank road. 

Supplement to city charter, approved April 6, 1871 (Laws 1871, 
p. 1421). Sees. 16 and 19 name.Second, Thirteenth, and Ferry 
streets, Eighth, Willow. 

“An act to provide for the construction of a main sewer in 

50 the city of Hoboken and township of Weehawken ” (Laws of 

1873, p. 709). Mentions Jefferson, Second, Fifteenth, and 
Sixteenth streets. 

Supplement to charter (Laws of 1873, p. 358). Mentions Garden, 
Willow, Hudson, River, Fourth, and Fifth streets; improvement of 
Hudson and Church square. 

Supplement to charter (Laws of 1873, p. 749). Mentions Meadow 
and Fifteenth streets. 

Supplement to charter (Laws of 1874, p. 402). Reannexing Wee- 
hawken. Mentions Bloomfield street. 

Supplement to charter (Laws of 1874, p. 524). Boundaries of 
Hudson square detined, Hudson street, Fourth street, Fifth street, 
and Hudson river. 

Supplement to charter (Laws 1874, p. 524). Improvement of 
squares. Mentions Hudson, Garden, Willow, Fourth, and Fifth 
streets. 

Supplement to act providing for main sewer in Hoboken and 
Weehawken (Laws of 1874, p. 559). Mentions Jefferson, Second, 
Eighth, Clinton, Willow, Garden, Meadow, Thirteenth, First, Ferry. 


Ordinances. 


An ordinance relating to streets, approved January 9th, 1858. 
Names on Loss’ map adopted, except Phila. Post road to be called 
Newark street, and Court street Ferry street; River street to extend 
and run from Third to Fourth, and from Fifth to stone wall 
east; Hudson street to extend and run from Ferry to Seventh ; 

Washington street to extend and run from Ferry to 
oO] Seventh; Bloomfield street to extend and run from Newark 

to Seventh; Garden street to extend and run from Newark 
to Seventh; Meadow street to extend and run from Newark 
to Fourth, and from FHth to Seventh; Newark street to ex- 
tend and run from Hudson to line ditch; First street to extend 
and run from Iludson to line ditch; Second street to extend and 
run from Hudson to line ditch; Third street to extend and run 
from River to line ditch; Fourth street to extend and run from 
River to line ditch; Fifth street to extend and run from River to 
line ditch ; Sixth street to extend and run from River to line ditch ; 
Ferry street to extend and run as now established (Jan., 1858); 
Court street to extend and run from Newark to Seventh. 
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An ordinance to authorize, license, and permit the Hoboken and 
Weehawken Horse Railroad Co. to lay tracks and run cars thereon 
in the city of Hoboken, approved January 4, 1860. Names Ferry, 
Washington, Newark, Second, Fourth, Sixth, Eighth. 

An ordinance to amend an ordinance entitled An ordinance re- 
lating to streets, approved January 9, 1858, passed October 5, 1875, 
approved October 5, 1875, provides that sec. 7, entitled An ordinance 
relating to streets, January 9, 1858, be, and the same is hereby, re- 
pealed. 

2nd. That Newark, First, Second, Third, Fourth, and Fifth streets 
shall each run and extend from westerly line to city to high-water 
mark on Hudson river; that Sixth street shall run and extend from 
River street to westerly boundary of city ; that Seventh street shall 
run and extend from [ludson street to westerly boundary of 


city. 
02 Jrd. That each of said streets mentioned in said preceding 


section shall not be less at any point than fifty feet wide, aud 

that no court-vard on either or any of said streets shall extend into 
same beyond a distance of six feet and six inches. 

4th. All ordinances and parts of ordinances inconsistent with the 

provisions of this ordinance be, and the same are hereby, repealed. 


United States Circuit Court, District of New Jersey. 


MAYOR AND COUNCIL OF THE CIty oF HOBOKEN 
vs. 
PENNSYLVANIA R. R. Co. 
Kjectment. River street. 
Mayor AND CouNcIL or THe Crry or Hornoken 
Us. 
PENNSYLVANIA R. R. Co. 
Ejectment. Second street. 
Mayor AND CouNCIL OF THE City OF HoBpokEN 


vs, 
HAMBURG-AMERICAN STEAM PACKET Co. 


Ejectment. Third street. 


53 Mayor AND Councit oF THE Crry or Hopoken 
Us. 


NortH GERMAN LiLoyp STEAMSHIP Co. 
Ejectment. Third street. 


Mayor AND CouNCIL OF THE Crry oF Hopoken 
vs. 
Apoureu E. Scumipt et al. 


Ejectment. First street. 


re at 
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Mayor AND CouncIL OF THE City oF HOBOKEN 
v8. 
Apo.tru E. Scuminpt ef al. 


Ejectment. Newark street. 


It is hereby stipulated and agreed between the parties and their 
respective attorneys that the examination of William W. Shippen, 
signed by him and sworn to before Frank G. Haughwout, notary 
public, New York city, be read and used in the above-entitled suits 
with the same force and effect as if the same had been duly taken 
before a United States commissioner in New Jersey, and that for 
all purposes the same shall be considered as testimony in each of 
the above causes. . 

LEON ABBETT, 
Attorney for All Defendants Except Those Represented 
hu Hon. I. W. Seudder. 
54 I. W. SCUDDER, 
Attorney for Penna. R. R. Co. 
MALCOLM W. NIVEN, 
Attorney for Plaintiff. 


Examination of witnesses for the defendant had in the presence 
of Malcolm W. Niven, Esq., attorney for the plaintiff; Isaae W. 
Scudder, Esc., attorney for the Pennsylvania Railroad Company, 
one of the defendants, and Leon Abbett, Esq., attorney for the other 
defendants, on the fourth day of Mareh, 1581. 


On the part of the defendants was produ ceed as a witness WILLIAM 
W. Siipreesx, who being duly sworn, deposes and says: 


fam president of the Hoboken Land and Improvement Com- 
pany. Lam also one of the executors under the will of Edwin A. 
Stevens, deceased. I first went to Hoboken on the first of January, 
IS47. I came there as general agent of the company. I was not 
familiar with Hoboken before that time, but from that time to the 
present I have been familiar with the property of the company and 
the property of Mr. Stevens, and have had charge of it. 


(Witness looks at copy of Loss’ map in evidence as Exhibit P 15 
and savs:) 


[am familiar with the premises shown on that map; there have 
been changes in the outlines of the property from 1805 up to the 
time that I saw it. 
5D (. In the deed to John Stevens, in evidence as Exhibit P 
14, the southerly boundary of the tract conveyed to him is 
described as follows: Thence southeasterly down the hill to the edge 
of the meadow, where the creek runs near the upland—that creek that 
parts Hoboken and Harsimus; thence easterly along said creek as 
it runs to Hudson and North river. Does the loss map show this 
southerly boundary ” 
A. No. 


4—170 


24 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN Vs. 


An ordinance to authorize, license, and permit the Hoboken and 
Wechawken Horse Railroad Co. to lay tracks and run cars thereon 
in the city of Hoboken, approved January 4, 1860. Names Ferry, 
Washington, Newark, Second, Fourth, Sixth, Eighth. 

An ordinance to amend an ordinance entitled An ordinance re- 
lating to streets, approved January 9, 1858, passed October 5, 1875, 
approved October 5, 1875, provides that sec. 7, entitled An ordinance 
relating to streets, January 9, 1858, be, and the same is hereby, re- 
pealed. | 

2nd. That Newark, First, Second, Third, Fourth, and Fifth streets 
shall each run and extend from westerly line to city to high-water 
mark on Hudson river; that Sixth street shall run and extend from 
River street to westerly boundary of city ; that Seventh street shall 
run and extend from Hudson street to westerly boundary of 

city. 
02 vrd. That each of said streets mentioned in said preeeding 
section shall not be less at any point than fifty feet wide, aud 
that no court-vard on either or any of said streets shall extend into 
same beyond a distance of six feet and six inches. 

4th. All ordinances and parts of ordinances inconsistent with the 

provisions of this ordinance be, and the same are hereby, repealed. 


United States Circuit Court, District of New Jersey. 


MAYOR AND CoUNCIL OF THE CITy OF HOBOKEN 
Us. 
PENNSYLVANIA R. R. Co. 
Kjectment. River street. 
Mayor AND CouNcIL oF THE Crry or Tlopok en 
Us. 
PENNSYLVANIA R. R. Co. 
Ejectment. Second street. 
Mayor AND CouNcIL OF THE City oF Hopoken 
is. 
LLAMBURG-AMERICAN STEAM Packet Co. 
Ejectment. Third street. 
53 Mayor AND CouNCIL oF THE Criry or HopoKken 


Us. 


NortTH GERMAN LLOYD STEAMSHIP Co. 


jectment. Third street. 


MAYOR AND COUNCIL OF THE Crry oF Honoken 
vs. 


Apourpu KE. Scumipt et al. 


Ejectment. First street. 
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MAYor AND CouNcCIL OF THE City OF HOBOKEN 
v8. 
Aporru E. Scumipt et al. 


Ejectment. Newark street. 


It is hereby stipulated and agreed between the parties and their 
respective attorneys that the examination of William W. Shippen, 
signed by him and sworn to before Frank G. Haughwout, notary 
public, New York city, be read and used in the above-entitled suits 
with the same force and effect as if the same had been duly taken 
before a United States commissioner in New Jersey, and that for 
all purposes the same shall be considered as testimony in each of 
the above causes. ‘ 

LEON ABBETT, 
Attorney for All Defendants Except Those Represented 
hu Ilon. I. W. Seudder. 
4 I. W. SCUDDER, 
Attorney for Penna. R. R. Co. 
MALCOLM W. NIVEN, 
Attorney for Plaintiff. 


Examination of witnesses for the defendant had in the presence 
of Malcolm W. Niven, Esq., attorney for the plaintiff; Isaac W. 
Scudder, Esq., attorney for the Pennsylvania Railroad Company, 
one of the defendants, and Leon Abbett, Ksq., attorney for the other 
defendants, on the fourth day of March, 1581. 


On the part of the defendants was produced as a witness WILLIAM 
W. Suipresx, who being duly sworn, deposes and says: 


fam president of the Hoboken Land and Improvement Com- 
pany. [am also one of the executors under the will of Edwin A, 
Stevens, deceased. I first went to Hloboken on the first of January, 
IS47. I came there as general agent of the company. I was not 
familiar with Iloboken before that time, but from that time to the 
present I have been familiar with the property of the company and 
the property of Mr. Stevens, and have had charge of it. 


(Witness looks at copy of Loss’ map in evidence as Exhibit P 15 
and savs:) 


[am familiar with the premises shown on that map; there have 
been changes in the outlines of the property from 1805 up to the 
time that I saw it. 
5D (). In the deed to John Stevens, in evidence as Exhibit P 
14, the southerly boundary of the tract conveyed to him is 
described as follows: ‘Thence southeasterly down the hill to the edge 
of the meadow, where the creek runs near the upland—that creek that 
parts Hloboken and Harsimus; thence easterly along said creek as 
it runs to Hludson and’ North river. Does the loss map show this 
southerly boundary ” 


A. No. 
4—170 
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Q. Can you tell what the line represents in the southerly bound. 
ary of the tract as shown on the Loss map? 

A. It is intended to represent, evidently, the shore of the cove 
from Hudson river up to the westerly line of Washington street, but 
beyond that point westerly I do not think either the northerly or 
the southerly line in continuation represents the shore front of the 
cove westerly. ‘The shore front was farther west and the cove ran 
farther back than is shown on this map. [ understand that the 
single dotted — on Loss’ map were intended to represent the bound- 
ury between meadow land and upland; where there are double 
dotted lines they are probably represent old arin roads. 

@. What was the name of this creek that was referred to in the 
deed to John Stevens? - 

A. It was called Hoboken creek ; the creek can be traeed still, 
although it is very much cut off by streets, ete.; but a large portion 
of it can be traced; it ran in crooked lines from near where the 

Paterson plank road strikes the meadows (about the contin- 
ob uation of First street) to the tide bank, near the line of the 

extension of Meadow and Newark streets; the course of it 
was entirely outside of the land shown on Loss’ map. 

(). There is a pier shown on the southerly extremity of the prop- 
erty on the Loss map. Was that pier in existence at the time you 
went to Hloboken in 1847? 

A. No, sir. 

Q. Has it been there at any time since? 

A. No. 

. Is there any evidence of any pier ever having been there ? 
A. There is no visible evidence of any pier having been there; 
this propcrty was filled in at this point partly before I cate there 
and partly after I came there. 

(J. State what is the present condition of the land where that pier 
is shown on Loss’ map. 

A. It is filled in solidly and is occupied partly by Ferry street and 
partly by the Morris and Essex R. R. depot, except possibly a few 
feet of the most extreme end tnay be now water under the pile-work. 

Q. What is the Philadelphia post road now called, which is shown 
as the most southerly highway on the Loss map ? 

A. Newark street; the Loss map does not show Ferry street or 
any other highway where that is now laid out on the maps. 

Q. What was the condition of the river end of the Philadelphia 
post road or Newark street in 1547? 

A. It was opened or partly opened down to the then bulkheads 

of the river and from there to the west: I don’t think it was 
OF opened fifty feet wide; the north side of it was marked by a 
fenee which enclosed a pleasure ground connected with the 


Otto cottage, and on the south of it was the ferry vard, the fence of 


which, [ think, stood in about the southerly line of Newark street. 
QQ. Where was the bulkhead on the river of which vou speak ? 
A. It was about where the shore line is shown on Exhibit P 1 as 
of the vear 1859 or 1855.) [think these two lines were intended to 
be identical from the southerly extremity up to the line of Third 


ti a Aelia tn, -—- etme 
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street, but from differences in surveys of different survevors or from 
some other cause they appear to be some feet apart on the map 
marked Exhibit P1. That part of Hoboken which lies between 
the northerly boundary line of Jersey City and the southerly line of 
the land conveyed to John Stevens in 1784 was acquired by the 
Hoboken Land and Improvement Company or its grantors from 
Anthony Dey, Mr. Newkirk—I think Garrett Newkirk—and there 
may have been another outside party. No portion of this track is 
described in the deed of 1784 to John Stevens. I think that these 
purchases were all made subsequent to the making of the Loss map. 

(). Will you please describe the condition of the property in Ho- 
boken in 1847 between the southerly line of the property shown on 
the Loss map and the north line of Jersey City as that line now 
eXIsts ? 

A. South of the line of the Loss map it was filled in from about 
the easterly line of Washington street down to the ferry and south- 
erly about 200 feet south of the southerly line of Ferry street. 

(). Where were the ferry buildings situated in 1847? 

58 A. I think they were about in what would be the line of 

Ferry street where it would be cut by the extension of the 
easterly line of River street. The slips are shown on Exhibit P 1, 
in the extension of the line of Ferry street, colored yellow. The 
pink line at the southerly extremity of Exhibit P 1, being the line 
crossing the extension of Ferry street, is the boundary line of the 
property of the Morris and Essex R. R. Co. and the Hoboken Land 
and Improvement Co. The easterly line shown on the Loss map I 
have alwavs understood to be the line of high water of the Hudson 
river, and from my own knowledge of it above Third street I know 
it was high water. 

(). State what changes have been made since 1847 up to the pres- 
ent time in the southerly extension beyond the southerly line of 
Loss’ map. 

A. The land has been filled in where it was not filled in in 1847 
and extended out into the river; filled in south, east, and west ; and 
the ferry houses have been carried out and placed farther north and 
farther east, as shown on Exhibit P 1.) The land is now filled out 
solidly to the lines of 1879, as shown on Exhibit P 1. Where there 
are no structures appearing bevond that line they are merely piers 
on piles and not solid filling. Ferry street has been built up on the 
northerly side since then—one lot west of Hudson street and one lot 
east of Hudson street—and south of the pink line on Exhibit P 1 are 
now the depots, tracks, and buildings of the Morris and Essex R.R. Co. 

In 1847 south of Ferry street there used to exist the Atlantic 
ov Hlotel and the Hudson County Uotel, which have been re- 

moved and the railroad buildings, tracks, and depots put in 
their places—built on the site thereof. There was a map made 
in 1852 which showed the condition of the shore front and buildings 
at that time. 

This map is offered in evidence and admittel as Exhibit D1, 
with leave to defendants to substitute a copy thereof in place of the 
original. 
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The witness continues: I think that the bulkhead line on the 
Hudson river, as shown on the map of 1852 (Exhibit D 1), is the 
same as the shore line of 1839 and 1855, shown on Exhibit P 1. 
The map of 1852 does not show River street at all. 

Q. What was the condition of the land at the foot of Newark 
street in 1847 ? 

A. It was shown on the map of 1552 (Exhibit D1), except that 
the long pier near the foot of First street was built during the sum- 
mer of 1847. The company had a private wharf south of the line 
of First street and north of the line of Newark street, and over this 
wharf and through Newark street they went from and to the pier 
last mentioned. The company charged wharfage for vessels lying 
alongside of its wharf, which was in front of the block which is 
marked on the map of 1552 (Exhibit D 1) “ Otto Cottage, H. 
Otto.” 

Q. What changes have been made since then ? 

A. Newark street has been extended out since 1S 47 about 250 feet 
by solid filling, and buildings have been erected on the north line 
of Newark street 100 feet east of the extension of River street. 

About 75 feet south of the southerly line of Newark street, 
60 in the line of the extension of River street, there is a brick 

wall, which is the wall of the ferry shop yard belonging to 
the company. River street has never been in use as a street south 
of Second street. At the foot of Newark street now there is a pile 
pier used by the Hloboken Land and Improvement Co. on the south 
side and by the German Transatlantic Steam Navigation Co. This 
pile pier would cross the extension of Newark street, as it is shown, 
50 feet wide on the Loss map. 


Marcu 7, 18SSI—? a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Direct examination of Wittram W. Surpresn continued: 


Q. How long has the extension of Newark street down to the 
bulkhead line existed ? 

A. Ever since [ knew it. The bulkhead line has gradually been 
filled out farther and farther, from time to ime, into the river. The 
pier which is shown on the Loss map at the southerly end thereof 
never existed within my memory. This is the only pier that was 
shown on the Loss map. 

Q. What was the condition of the river end of First street when 
you first knew it? 

A. There was a fence across First street at the easterly side of 
Hudson street when I first knew it,in 1S47, and the rest of the street 
east of Hudson or a portion of it was used as a yard for the Otto 
Cottage and a portion for the battery vard. None of the strect east 
of Hudson was open or used as a street at that time. In the part 

of First street enclosed in the battery vard there was a wateh- 
6] man’s house, and there wes a gate which opened into a pas- 
sage-way that went to Newark street along the water. 
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Q. Has that fence ever been taken away ? 

A. The fence on the east side of Hudson street was taken away 
some time after the sale of the water front to the New York Float- 
ing Dry Dock Co., but I cannot give the exact date ; that was about 
1866, which, | think, was about the date of the sale tothe dry dock 
Co., and it has remained down ever since. 

Q. At that time what part was sold to the dry dock Co.? 

A. All the water front from the centre of Newark street, as shown 
on Loss’ map, to a point 200 feet south of the southerly line of See- 
ond street continuously along, conveying that part which would be 
the extension of First street, the half of Newark street, and the ex- 
tension of First street. 

(). Where did it begin ? 

The conveyance began on the line of the extension of River 
street and went east out into the river as far as the rights of the 
parties extended. 

Q. What other changes have there been in First street ? 

A. The extension of “the line of First street has been filled out 
further into the river by the dry dock Co., but First street east of 
Iludson has not been improved or anything done with it except 
the removal of the fences. 

(). What was the condition of the river end of Second street at 
the time you first knew it? 

A. There was a fence across the line of Second street west of the 

westerly line of River street. The fenee is shown on 
62 the map of 1852 (Exhibit D 1), and this fence remained 

there until the company sold the land to the Camden and 
Amboy Railroad Co., which, [should think, was about 1862 or 1863. 
Then that company changed the fence to the south line of Second 
street and the east line of what would be the extension of River 
street. The conveyance to the Camden and Amboy R. R. Co. em- 
braces what would be the extension of River street south of the 
southerly line of Second street and what would be the extension of 
Second street east of the easterly line of River street. 


Deed from the Hoboken Land and Improvement Co. to the Cam- 
den and Amboy Railroad Co. offered in evidence, with the under- 
standing that a copy of the same may be substituted for the original, 
marked Exhibit D 2 


Q. Was there any other change in Second street ? 
A. I think not, except that it has been paved down to the curb 
line of River street. 


By Mr. NIVEN: 


Q. And the company has disposed of property on the line of the 
street down to the corner; it is a public street ? 

A. Yes; at the point where the extension of River street would 
cross the southerly line of Second street are situated brick buildings, 
shops, and offices of the Camden and Amboy R. K. Co., which have 
been there, I think, since 1862 or 18683. 
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By Mr. Appetr: - 


Q. How far south do those buildings go in what would be the ex- 
tension of River street ? 

A. Some of them, I think, go 100 feet south of Second street. 

63 I suppose the buildings in the extension of River street at 

those points south of Second street are worth from &12,000 to 

$15,000. The buildings are now used by the Pennsylvania R. MR. 

Co., and contain very valuable machinery and tools, which are in 


constant use. What would be the extension of River street south of 


the southerly line of Second street and what would be the extension 
of Second street east of the easterly line of the extension of River 
street have never been open to the public, but have always been 
fenced off and the public prevented from using the same. 


By Mr. Niven: 


(J. Second street, from the easterly line of Hudson street down to 
the easterly line of the extension of River strect, is an open public 
street, and opened, paved, and improved by the [loboken Land and 
[Improvement Co., and the property sold on the line of the street by 
reference to the street as it exists, and so opened by the ILoboken 
Land and Improvement Co. ” 

A. Yes; the extension of Second street easterly is in the line of 
those shown on Loss’ map. 


By Mr. Apnperr: 


Q. What was the condition of Third street in 1847? 

A. Third street in 1847 had a fence across it, probably near the 
middle of what would have been the extension of River street as 
shown on Loss’ map; that fence was a continuation of the original 
fence which crossed Second street in IS47 and which had been there 

several years; it was an old fence when [ first knew it: I 
G4 think it had been there twenty years before IT saw it, which 
would run it back to 1827. it was upland east and west of 
this fence. The old ship-vard was at this point; that ship-vard is 
shown on the map of 1852 (Exhibit D1), and is marked “ship- 
vard.” The building shown on that map which erosses the exten- 


* 


sion of Third street was an old blacksmith shop and mould loft. 
By Mr. Niven: 


Q. The map of 1852 does not show River street at all, does it? 
A, No. 
xy Mr. Anpett: 

Q. What changes were made in Third street after 1847 ? 

A. The property 100 feet east of the line of River street was leased 
and subsequently sold to the North German Llovd Steamship Co., 
and across Third street east of this line was built a large brick 
United States bonded warehouse, which is there now and used for 
that purpose. The conveyance embraced Third street and property 
north and south of it. The map, Exhibit P 1, shows only so much 
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of the grant of the State to the Hoboken Land and Improvement 
Co. made December 21, 1869, as is now occupied by the North Ger- 
man Lloyd Steamship Co. and the Hamburg-American Steamship 
Co., the deed having been to the North German Lloyd Steamship 
Co. for the whole plot. The grant of the State of 1569 embraces all 
the land originally below the line of high-water mark as shown on 
the Loss map, and all lands under water In front of the upland as 
shown on that map out into the Hudson river, as will be seen by 

reference to said grant, which isin evidence as Exhibit D 38. 
60 The company now owns on the north side of Third street 100 

feet east of River street as the lines now are and their grantees 
own on the south side. The street is now open down to the line of 
the property sold to the North German Lloyd Steamship Co., and 
improved by the Hoboken Land and Improvement Co. at its own 
expense, and not by the city. This improvement was made by the 
company before it sold the land on either side of River street. This 
company widened Third street ten feet east of the easterly line of 
River street; this widening was done with reference to the contem- 
plated business to be done by the steamship company or other par- 
ties that might come there for commercial purposes. 

(). What was the condition of Fifth street in 1547? 

A. There was a fence running from about the line of Fourth street 
north across Fifth and Sixth streets, as far as ] can remember, not 
fur from the present line of River street as shown on Loss’ map. 
From Fourth and Hludson streets northerly and eastwardly there 
was a high blaff running off some distance and then sloping down 
to the river, and on the top of that bluff and the top of the slope 
there was a fence along the southerly line of Hudson square; cross- 
ing the square the fence ran north to somewhere about in the line 
of River street up to the line of Sixth street; it then continued 
north up to the Elysian Fields; it was the fence that separated the 
walks leading to the Elysian Fields from what was known as the 
orchard pasture. The orchard pasture was bounded generally by 

fourth street, Washington street, and the fence or the walks 
66 leading to the Elysian Fields, and northerly by the fence of 

the Castle Point property, which was probably in the line of 
Seventh street. 

(). When was that fence changed : 

A. Between 1847 and 1855 a portion of the high land had been 
tuken down, so that the southerly fence of the pasture lot. was moved 
to about the north side of Fifth street, but the fence which separated 
the walks leading to the Elysian Fields from the open lots west of it 
still remained down to about the line of Fourth street, crossing Fifth 
and Sixth streets. The walks that I refer to were not only the river 
waik leading to the Elysian Fields, as it now exists, but other walks, 
which have since been obliterated, and which ran along the top of 
the slope leading from the high land to the river. That fence re- 
mained there, crossing Fifth and Sixth streets, until the River ter- 
race houses were commenced, which I think was about 1856; it was 
then removed. ‘There is a fence across the end of Sixth street at 
present. There is none across the foot of Fifth street; it is open to 
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the river now. Fifth street now runs down to the piers, and there 
is nothing in the line of that street, except the dock-master’s office, 
on a part of the northerly end of it; one-half of the street is im- 
proved ; the other half is taken up by the slope down to the levels 
of the public square. There are two fences at Sixth street now east 
of River street, one about 190 feet east of River street, and the other 

about 125 feet east of that one. The property between the 
67 two fences 1s occupied by Henry Morton as a yard for his 

dwelling. It was formerly occupied by Robert Weir, and was 
occupied by him at the time of the commencement of these suits. 
The property in extension of Sixth street is now occupied by Charles 
Schultze as a lumber yard. 

Q. What was the condition of River street north of Third street 
in 1847? 

A. There was no visible street there; there was nothing on the 
ground to show any portion of the street; there was nothing south 
of that point; nowhere in the line of River street was there any 
visible street at that time, either north or south of it. The map of 
1852 (Exhibit D1) shows the actual condition of the land at that 
time without any River street whatever. And in front of the 
ship-yards, between second street and a point 100 or 200 feet north 
of Third street, trees were planted along the easterly line of the 
ship-yard fence, as shown on the map of 1852, and another paralled 
line of trees some thirty-five or forty feet west of them, as if the 
purpose had been, eventually, to put in a street diagonally ; some 
of those trees are there still, but the most of them have been removed 
to open River street as it now is down to Second street, and to build 
the houses on the west side of River street. The first improvement 
made, which in any way affected River street as shown on Loss’ 
imap, Was the grading of River street between Third and Fourth 
streets, and the grading of Third and Fourth streets to River street 
from Ifudson street, for the purpose of erecting buildings on the 

westerly line of River street between Phird and Fourth streets, 
68 what is now called River Terrace, and in erecting buildings 

on the block bounded by Third and Fourth, Hudson and 
River streets. After these Improvements were made vou could go 
down Fourth street to River street and down River to Third street. 
About in the line of Third street was the main gate leading into the 
ship-vard which was used by the company. There was no fence 
ast of the ship-yard fenee, and the river front of the ship-yard was 
ushed for launching vessels and other ship-vard purposes. There 
were several very large clipper ships buiit there, besides several 
steamboats. 

The next improvement on River street was between the lines of 
Fifth and Sixth streets, north of Hudson square. It was leveled 
down and used asa carriage drive to Castle Point, Mr. Stevens’ 
place, but open to the public, and also to the house called the Shanty ; 
that improvement was made tn the nature of opening itas a country 
roud, but it was not in the exact line of the street; it was not 
straight, but it was used by the public. River street was afterwards 
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between Fifth and Sixth streets graded and improved, and is now 
In use as a street between these points. 

The next improvement was between Third and Second streets. 
The space now covered by River street between these two points 
had been filled up prior to 1847, but no street had been laid out 
over it. About 1858 Riverstreet, between Second and Third streets, 
was partially laid out and opened by the company from Third street 
some distance down, and the balance of it opened and finished down 
to Second street by curbing, paving, &e., about ten or eleven years 

ago. ‘The company has widened River street on the east. 
6) North of Second street the company has widened River street 

ten feet beyond the width of it, as shown on Loss’ map, or 
the extensions of the lines as shown on that map, making the street 
actually 70 feet wide instead of 60 feet, as shown on Loss’ map. 
North of Second street, Exhibit P 1 shows the lines of River street 
correctly as they now exist. No River street now exists south of 
Second street. The map, Exhibit P 1, south of Second street, does 
not correctly state the fact when it says, “ Present east house line of 
River street as laid out by the Iloboken Land and Improvement 
Co.” The Hoboken Land and Improvement Co. never laid out any 
such line south of Second street, and the map is Incorrect with 
reference to that. 

(). Look at Exhibit D4 and state whether thet map correctly 
shows the eendition of the property delineated thereon October 29th, 
IS7S8, and also the improvements then existing thereon, and also 
the claim of the eity. 

A. Taking it for granted that the claim of the city is as delineated 
on said map, my answer is that it does. ‘There is a part of the ex- 
tension of Newark street marked, “This property 1s owned by Adolph 
Kmil Schmidt and Paul Leopold Goldschmidt and is now used as a 
street.” The Company has never dedieated this as a street, and it is 
a part of their convevaltcee to the New York Floating Dry Dock Co., 
who, and their successors, claim to own it as their private property. 
This land so marked as the extension of Newark street is a portion 

of the grant of the State tothe German Transatlantic Steam 
70 Navigation Co. November 9, IS72, and is shown on Exhibit 

Pl as the northerly part of the premises marked, “ Pile pier, 
June, 1869." T know of no other grant of any part of the extension 
of Newark street by the State. 

The grant of the State to the German Transatlantic Steam Navi- 
gation Co. offered in evidence and admitted, with the understand- 
ing that a copy may be hereafter substituted for the original; 1t 1s 
marked Exhibit Do. 

(The witness continues:) The extension of Second street is covered 
by il grant by the State to the United New Jersey Railroad and 
Canal Companies by act of the Legislature, March 31, 1869, as shown 
on Exhibit P 1. 

This grant is offered in evidence and admitted, with the under- 
standing that a copy may be used; it is marked Exhibit D 6 
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The extension of Third street is covered by a grant made by the 
State to the Hoboken Land and Improvement Co. December 21, 
1569, as shown on Exhibit P 1, and in addition to what is shown on 
that map all the land easterly beyond the line of high-water mark, 
as shown on the Loss’ map, as will appear by reference to said 
grant. 


This grant is offered in evidence and admitted ; it is marked Ex- 
hibit D 7. 


There is no other grant by the State of any of the land under 
water or any of the property shown on Exhibit P 1 that [ am aware 
of, except it be the grant or lease to the Morris and Essex R. R. Co. 

south of the southerly pink line shown on Exhibit P 1. Ex- 
71 hibit P 16, which is a supplement to Exhibit P 1, shows the 
grant or levse to the Morris and Essex R. R. Co. 


The lease is offered in evidence and admitted: it is marked Ex- 
hibit D 8. 


(). What was the condition of the fences on the river side of the 
Iloboken tract in 1S47 ? 

A. There was a fence in 1847 on the easterly line around what is 
marked “ floboken ferry vard” on Exhibit D1 (map of TS52), be- 
tween Ferry and Newark streets, which fence continued on the 
southeriy line of Newark street down to the then bulkhead. The 
next fence north of that was a fence enclosing the plot marked on 
the map of 1852 as the Otto cottage, and cxtending across the line 
of First street in the east line of Hludson street, and continuing along 
that east line of ILudson street to Second street: thence easterly lo 


the fence shown on the map of 1552 as the westerly boundary of 


ship-yards, and continuing thence along the ship-vards to a stone 
wall which ran out into the river, striking the land about 100 feet 
north of the northerly line of Third street; thence out along the 
stone wall to the river, enclosing the ship-vards. The next fence 
north of that is the fence separating the walks leading to the Eivsian 
ields from the orchard pasture lot, as heretofore described in my 
testimony. There were fences between the Atlantic Ilotei and the 
Hudson County Iotel.south of Ferry street, and there were fences 
enclosing the vards of these hotels south of that street, substantially 
as shown on the map of 1852, Exhibit D1.) Vhe ferry buildings at 

the foot of Ferry street In 1S47 were hearly In the same loca- 
72 tion that they are shown on the map of 1852. Some of the 

buildings on that map of 1852 were not then erected in 1547, 
and the building which existed in the northerly line of Ferry street 
in 1847 is not shown on the map of 1552 


Cross-examination by Mr. Niven: 


(The witness is shown —_ of 1802, marked Exhibit D 1.) 


re What is that map? 
It isa map that was published by order of the Hobok. n Land 
a Improvement Company to show the lots for sale in 1862 


\__- 
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Q. Do you know who made it? 


A. I do not. 

(). Does it show the lots that they had for sale at that time? 

A. Yes. 

(). Did they offer lots for sale by it at that time? 

A. No—that is, it never was mentioned in deed and descriptions. 


(). I mean was it used in selling lots in order to show their loca- 
tion ? 
A. Yes. 
@. And the condition of the streets ? 
A. Yes; but the deeds were principally given by Loss’ map; our 
printed deeds refer to Loss’ p bid}. 
(). Are the streets as laid down on that map the same as the 
streets on the Loss hap as far as the streets on the Loss nap cxX- 
tend, having reference to the changed condition of the same? 
73 A. Yes; they are of the same width and the same streets, 
except Ferry street and the extensions bevond the water lines 
shown on Loss’ map. 
(). Does this map show correctly Newark street as it existed at that 


\. I think it does. 
Q). Lea — down to the bulkhead ? 
\. 


Ye 
As an open street? 
Ye 


Q. Doe ws it show First street as it was mapped at that time or as it 
existed ? 

A. This map does not correetly show First street ; it was actually 
Phalpopoe “lon this map as running down to the bulkhead, but in fact 
it was feneed across at the line of Hudson street and elsewhere and 
used as priva ate property. ‘There were a number of those maps 
printed and give ; to parties proposing to buy lots and parties pur- 
chasing lots ‘to show the location and condition of things. 

(). Please describe in detail the various structures on the line of 
River street ? 

A. (Witness refers to Exhibit D4.) Beginning on the south of 
the machine shop an , blacksmith shop, between Ferry and Newark 
streets, is a two-story brick building filled with valuable machinery 
and tools. ‘The other buildings on that block are all of a somewhat 

temporary vature. Between Newark and First streets there 

v4 is nothing of a permanent character. The property marked 
“Occupied by Jolin Daven” is a vard, and so is the property 
occupied by Henry D. Gerts, except a portion covered by a dancing 
alee, a carousal, and a musie stand. which are only temporary 
tructures. Between First and Second streets, going north from 
F inst street, the buildings consist of an old brick machine shop, not 
in use now, and a frame one story machine shop, used in the build- 
ing of the battery, and north of that is the Stevens battery, extend- 
ing clear across the street. That is now being removed by the pur- 
chaser of the battery. Then there are the shops of the Camden and 
Amboy R. R. Co., or of the Pennsylvania RK. R. Co., which have 
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already been described. There is no building or other structure 
in the line of River street north of that up to the Castle Point walls. 

Q). Is there any structure in the way of the opening of Newark 
street ? 

A. No, sir. 

(). Is there any structure in the way of the opening of First street 
to the river? 

A. There is nothing between Ifudson and River streets except 
some temporary structures, which are there without any authority 
from the [Hoboken Land and Improvement Co. ast of River strect 
there are no buildings in the way but those within the grant and 
deed to the Dry Dock Co. | 

Q. At Second street are there any buildings or improvements In 

the way of opening the street through ” 
79 A. There is nothing there but the fence on the easterly side 
of River street. All the Camden and Amboy shops are 
located south of the extension of the southerly line of Second street. 

(). At Third street? 

A. At Third street there is a fence with gates and a large U.S. 
bonded warehouse that extends clear across the street. 

(). Now, as to the situation of Fifth street. Are there any builid- 
Ings or improvements In the way ? 

A. No; there are no buildings in the way; the buildings shown 
on Exhibit D5 as being intersected by the extension of the north 
line of Fifth street are no longer there, but the dock-master’s oflice 
is still there. 

@. What is that dock-master’s ollice ? 

A. It is a one-story frame building. 

(y. [low far bas Fifth street been tilled in with solid filling ? 

A. It has been filled in with solid filling down to the pier. 

Q. ‘The property marked “ piers,” running at right angles to and 
crossing the end of Fifth street; is that solid filling? ; 

A. It is solid filling; it is not pile-work ; but the one running out 
into the river in continuation is pile-work. 

Q. In Sixth street is there anything permanent in the wav of 
opening the street ? 

A. There is nothing there but a fence and the extension of the 
one-story building which is used as a laboratory by the president of 

the Stevens Institute. 
76 (2. You have been familiar with the management of the 
Hoboken Land and Iimproveinent Co. since 1547, have you 
not? 

A. Yes; that is In my testimony. 

Q. Have the Hloboken Land and Improvement Co. intended to 
open River street through from Second strect south ? 

(Objected to, unless some resolution or “action of the board of 
directors of the company is produced in evidence, or it is shown that 
some official action has been taken by the Co. in reference to the 
matter.) 


A. Prior to my being president of the company it had sold to 
; s preuty' 


a 
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the Camden and Amboy R. R. Co. the land south of Second street, 
including the land in the line of the extension of River street ; since 
Ihave been president of the company it has been my wish and 
desire to open River street, but the difficulty in the way is the con- 
veyance to the Camden and Amboy R. R. Co. The only conveyances 
that have been made by the company of land along the line of the 
extension of River street, except the conveyance to the Camden and 
Amboy R. R. Co. are for the property on the east and west side of 
River street between Newark street and First street. Those convev- 
ances were made with reference to River street between First and 
Second streets; south of Newark street no conveyances have been 
made by the Co. in the extension of the line of River street, unless 
it be to the Morris and Essex R. R. Co., south of Ferry street, the 
grant to which ineludes the land that would be in the extension of 

River street, and includes land not shown on the Loss map. 
vd (). When Newark street was extended down and improved 

were the curbs set and everything arranged with reference to 
opening River street to the north and the south ? 

A. They were to the south, on one side; 1 don’t know whether 
they were on the other or not. 

Q. Who owns the property in the line of the extension of River 
street between First and Newark streets ? 

A. The Hoboken Land and Improvement Co. 

(). Was any portion of that ev a sold by the company ? 
\. A portion of it was sold by Robert Stevens to Otto. 
). From whom did the company acquire the title? 

\. Mr. IHlermann Luhrs, who was the grantee of Otto. 

(). For what purpose was that acquired ? 

\. For the purpose of opening the street as far as First street. 

(). Will vou state when the fence across the line of First street at 
a street Was removed ? 

I think it was about ten vears ago, but I cannot state posi- 
aes 

X/. Since then has not First street been open to the publie from 
Hludson street down ? 

A. Yes; there has been nothing to prevent anybody from driving 
down as far as the cast line of River street, where there was a fence; 
since that fence has been removed it is open and is used as a publie 
thoroughfare; First street is not paved or curbed east of Hudson 
street. , 

(). You say that you don’t know that the pier on the Loss map 
ever existed ? 

A. Not to my knowledge. 
iS (). Has the Loss map always been accepted by your com- 
pany as reliable to show the condition of things in 1804? 

. It was always accepted as to the creation of tie streets and 
ae as shown on the map and was mentioned in the deeds for the 
conveyance of the property by the company. It was considered as 
opening the streets just so far as the streets were shown on it, and 
no farther. The company have always claimed, under the advice 
of counsel, that they were entitled to all the land under water be- 
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yond the shore line, as shown on the Loss map, and were advised by 
George Wood and Abram O. Zabriskie that all reclamations beyond 
that line were the property of the company. 

Q. Nevertheless, it never was disputed that the Loss map showed 
correctly what was upon the face of it? 

A. No; it never was disputed. 

Q. Has River street ever been mapped south of Second street by 
the company or its enginecrs or employes ? 

A. No. 

(). No map was ever made by you south of Second street showing 
River strect ? 

A. No. 

(. No map was ever made or filed ? 

A. No. 


Redirect examination by Mr. Anperr: 


Q. State what you know with reference to the Loss inap and the 
action of the company under it with reference to location of prop- 
erty shown on it. 
79 A. The Loss map shows no monument or other starting 
oint, except the water lines andthe Philadelphia post road, 
and the Philadelphia post road, as I understand it, or so much of it 
as is east of Garden street (as shown on the Loss map), is not where 
the road actually existed. The road west of Garden street was 
a wide road, | think 8S feet, whereas on the Loss map it is 
shown but 50 feet wide, making that a very doubtful monument, 
and I know that up to the summer of 1847 there were no definite 
monuments to locate streets or lots, and that during that summer 
arbitrary corners and lines of streets were adopted and monuments 
placed at the corners, which have been used ever since as starting 
points. ‘These arbitrary starting points were arrived at by finding 
the location of certain old buildings that were supposed to be on 
certain corners, and certain lots and a line that suited nearest to the 
supposed location of these old buildings was the adopted line. It 
was taken for granted that those buildings were originally located 
by the Loss map. Investigation subsequently satisfied us that these 
buildings were approximately correct, if not actually correct. The 
old Philadelphia post road, after it left the line of Garden street 
going east, tended to the south, so T always understood, passing 
southerly of the line of the post road, as shown on the Loss map, 
and also south of the buildings shown on the Loss map south of 
that road. [ presume it went down to the dock which was shown 
on the southerly extremity of the Loss map. By tradition, I under- 
stood that the original ferry from Hoboken ran from what is shown 
on the Loss map as the “pier.” 
80 Q. What were the buildings that are shown on the east of 
Washington street and south of the Philadelphia post road 
on the Loss map? 
A. An old hotel, which has since disappeared. 
Q. What was the name of the hotel and who held it? 
A. Van buskirks kept it for a great many years; old Mrs. Maria 


; 
¥ 


onset 


-y 


smn: 


a 


OE. EEO Ot tits 


THE PENNSYLVANIA RAILROAD. COMPANY. 39 


Van Buskirk must have been 60 vears old in 1847, and she was 
there as a young girl when her father kept it ; it must have been 
there before 1804. The date was in the side of the hotel in brick, 
but I don’t know what the date was. 

(). How long prior to 1804? 

A. My impression is that it was 50 or 60 or 70 years. There are 
men who would be able to tell you what that date was. I think old 
Unele Bill Walden would be able to tell you, though his memory is 
shaky now. I guess Bill Havens, in the gas office, might know, and 
I have no doubt that Frank Stevens would know. ‘That building 
had been destroyed long before | came there. I remember as a boy 
going there one Sunday with my father; it must have been when I 
was 8 or 10 years old—before I went there to live. ‘There was a 
high hill there and they were then grading. Those big trees that 
are standing now in front of Hudson Terrace were left on great 
balls of earth, I think from 15 to 20 feet high, that were subse- 
quently lowered to the level of the grade, and that work was going 
on at the time I speak of, but I have no recollection of any hotel. 

It must have been about 1835 or 1856 or 1837; to the best of 
SI my recollection, the hotel did not exist there in 1856 or 18937 ; 

this was my earlest recollection. It stood on a hill which 
must have been 25 or 30 feet high, and this has all been dug down 
and removed. If this hotel had remained it would have been a 
monument which could have been used to locate by. 


Reeross-examination by Mr. NIVEN: 


Q. Ilaven’t vou had occasion to ascertain by excavations and 
other investigations about where the high-water line was on the Loss 
map ? 

A. Yes; at two places. 

(). Will you state where? 

A. On the south and southeast corners of the land as shown on 
Loss’ map, in the neighborhood of Ferry end Hudson streets and 
between Second and Third streets, east of Hudson. 

Q. What information did you get by that investigation ; what did 
you find? 

A. We found a beach that we were satisfied was the natural beach, 
which was substantially where the beach was shown on the Loss map, 
at both places, showing that the water line, as shown on the Loss map, 
had the same general direction as we found it had in faet. 

Q). How did you make that investigation ? 

A. Between Second and Third streets we dug long trenches, run- 
ning east and west, through filling that had been put down, and 
found the sand or gravel beach between the mud and the upland. 

(). Did you follow that up until you came to the upland ? 
Sz A. Yes. 

(). And were thereby enabled to locate the high-water mark 
with some degree of accuracy ? 

A. Yes; and we did the same thing below, except that we did not 
make the trenches so long, and we sunk wells about midway between 


40 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN Ys. 


the buildings between Washington and Hudson terraces and north 
of Ferry street, and found the natural beach there also. 

(). Just above the foot of Sixth street the north shore exists now 
as then, except that there is a walk or road there 15 or 20 feet wide? 

A. Yes; with the exception of a road about 20 feet wide; a part 
of that, I think, is a part of the low line. 

Q. Then within your own time the natural beach was exposed 
above Fourth street, was it not? 

A. Yes. 

(. You know that the line, as laid down on the Loss map, cor- 
responds quite accurately with the line as you know it above Fourth 
street, and as you found it between Second and Third streets by ex- 
cavating ? | 

A. Yes; there is no doubt about Loss’ map being the line of the 
water marks. 


Examination of W. W. Smipren by I. W. Scupper, counsel 
for Pennsylvania Railroad Company : 
Q. Does not Loss’ map show an evident incompleteness in its whole 
scope and design with reference to the uses and purposes to 
$3 which the water front should be applied and the manner in 
which the same should be used for commercial purposes ? 


(Question objected to because the map shows for itself.) 


A. Loss’ map shows an entire incompleteness, so far as any pur- 
pose whatever in regard to the use of the water front for commercial 
purposes. The only wharf or pier shown is a small one, always 
used, as I have heard, exclusively for a ferry landing. ‘There is no 
evidence on the map of any design to fill in any part of the water 
front or to build any wharves, piers, or docks. There are no streets 
shown on any land then covered by water, nor any street along the 
river front, nor in fact anything to show that the water front was 
ever intended to be used in any way. 

Q. Describe the improvements put upon Hoboken on lands which 
were under water when Loss’ map was made, and state by whom 
tno. “‘mprovements were made, and to what use they have been 
put. 

A. The whiole of the lands which were under water when Loss’ 
map was made, south of Sixth street, have been filled in from two 
to five hundred feet east of the water line as shown on said map, 
and piers have been built about every two hundred feet out into the 
river east of the filling; awelling-houses, United States bonded ware- 
houses, machine shops, and almost every sort of building have been 
put on this filling. These improvements have in all cases been 
made by the Hoboken Land and Improvement Company or their 
assigns, principally, and with two exceptions only, by the said com- 
pany themselves. 

Q. During the time while lands were reclaimed from the 

S4 bed of the river and wharves and piers were constructed for 
commercial purposes, were any complaints made or objections 
interposed to such reclamations or to the erection of such wharves 
and piers ? 
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(Question objected to as not competent, the public right not being 
lost by laches of the public servants.) 


A. No objections or complaints have ever been made to any fill- 
ing in, or any building, or any pier, or any improvement whatever 
along the water front. Most of the work has been done since my 
connection with the company and done under my own supervision 
and direction, and I would “certainly have heard of any such ob- 
jection or complaint had there been any. There has been nothing 
of the kind, unless the commencement of these suits might be con- 
sidered as such, but at the time the improvements were made 
there was no objection. 


W. W. SHIPPEN. 


Sworn and subscribed before me this 10th day of May, A. D. 


‘1851. 
[| SEAL. | FRANK G. HAUGIIWOUT, 
Notary Public, New York City. 
85 Plaintijf’s Exhibits. 


Exursit P 1. 
Large map made by Post and Speilman & Brush. 
Exuipit P 2 


John Stevens and Rachel, his wife, to Peter Crighton. Deed dated 
April 10, 1505. Recorded in clerk’s office, Bergen county, Liber 
U, page 297, XC. 


Conveys all those certain lots of ground situate at Hoboken, in 
the township and COUNLY of Bergen and State of New Jersey afore- 
said, and known and distinguished on a map or chart of Hoboken 
aforesaid by the numbers 75, 76, and 77, bounded westerly in front 
by Washington street, between Third street and Fourth street; 
southerly by lot number 74; in the rear by an alley, and northerly 
by lot number 78, containing in length on each side 100 feet and in 
breadth in front and rear 75 feet, for twenty-five feet each, as by the 
said map or chart recorded in the clerk’s office of the’ county of 
Bergen may fully appear. 


Exutpir P 3 


John Stevens to Edwin A. Stevens. Deed dated February 1, 1822 
Recorded Liber No. 6, Transcribed Deeds, page 258. Considera- 
tion, Sl. 

Conveys all that certain messuage, tenement and house, piece, and 
parcel of land situate, lying,and being in the towns ship and county 
of Bergen, in the State of New Jersey ‘aforesaid, and known by the 

name of Hoboken, bounded northeast by land formerly of 

SU Jacobus I. Bogert; northwest by Sale Marsalesse and sundry 

others; southwest by the meadow of Harsimus, and south- 
6—170 
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easterly by Hudson river, containing by survey five hundred and 
sixty-four acres, but be the same more or less, being the same prem- 
ises conveyed by and more particularly deseribed in deed from Cor- 
nelius Haring, agent of forfeited estates in the county of Bergen 
aforesaid, to the said John Stevens, dated the 26th day of July, 
1784, and recorded in the clerk’s office in the county of Bergen afore- 
said, in Lib. D of Deeds, fol. 457, &e., on the 7th day of January, 
1787; alsoall that messuage, piece, or parcel of land lying and being 
in the township of Bergen aforesaid, known by the name of Wee- 
hawken, Ke. 


Exuinit P 4. 


Edwin A Stevens to John White. Deed dated June 12,1552. Re- 
corded in Bergen county clerk’s office, Liber L 3, p. 151, &e. 


Conveys all that certain lot of ground situated at Hoboken, in 
the township and county of Bergen and State of New Jersey afore- 
said, and known and distinguished in a map or chart of Lloboken 
aforesaid by the number 59, bounded easterly in front by Washing- 
ton street, between Second street and Third street; southerly by lot 
number 58; in the rear by Bloomfield street, and northerly by lot 
number 60, containing in length on each side 155 feet, and in breadth 
in front and rear 25 feet, as by the said map or chart recorded in 
the clerk’s office of the county of Bergen may fully appear. 


Exuipir PO 


Edwin A. Stevens ef a/. to. the Iloboken Land and [mprove- 
87 ment Company. Deed dated May 6, 1559. Liber 13, p. 
105 of Transeribed Deeds. 


Conveys all that certain messuage, tenement and house, piece, and 
parcel of land situate, lying, and being in the township and county 
of Bergen, in the State of New Jersey aforesaid, known by the name 
of Hoboken, bounded northeast by land forme rly of Jacobus I. Bo- 
pert; northwest by Sale M: arsilesse and sundry others: southwest 
by the meadow of Hlarsimus, and southeasterly by Hudson river, 
containing by survey 064 acres, be the same more or less, being the 

Same premises conveyed by and more particularly described in a 
deed from Cornelius Hi aring, agent of forfeited estates in the county 
of Bergen aforesaid, to the said John Stevens, dated the twenty- 
sixth day of July, 1754, as follows: “All that certain messuage, tene- 
ement, house, and piece and parcel of land, &e., known by the name 
of Hoobockin, situate, lying in the township and county of Bergen ; 
beginning by the mouth of the creek that parts Weehawken from 
Hooboekin, and from thence running north fifty-two and a half 
degrees west 303 chains and 59 links; thence south 33 degrees west 
28 chains on the top of the hill; thence south 57 degrees east 2 
chains; thence south 35 degrees west 30 chains to a heap of stones 
by a dogwood tree, blazed ; “thence south 57 degrees east one chain ; 
thence south 33 degrees west ten chains; thence south 57 degrees 
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east 2 chains; thence south 33 degrees west eleven chains and 30 
links to a heap of stones in a path that goes down the hill 
towards Hoobockin; thence 57 degrees west one chain; thence 
south 33 degrees west 19 chains and twelve links; thence 
SS south 15 degrees west eight chains 70 links; thence south 55 
degrees west 3chains; thence south 35 degrees west 6 chains 
to a large heap of stones near the top of the hill; thence southeast- 
erly down the hill to the edge of the meadow, where the creek runs 
near the upland—that creek that parts Hoboken and Harsimus ; 
thence easterly all along said ereek as it runs to Hutson’s or North 
river; thence northerly up said river, or all along said river, as the 
said — runs to the mouth of the said ereek that parts Weahacken 
from Lloebockin, the place of beginning; bounded northeast by Ja- 
cobus I. Bogert, northwest by Sale Moslesse and sundry others, 
southwest by the meadows of Harsimus or the creek that divides 
Hobockin from Harsimus, and southeast by [Hutson’s river, contains 
ing by survey 564 acres, but be it the same more or less,” and which 
said deed to the said John Stevens is recorded in the clerk’s office 
of the county of Bergen aforesaid in Liber D of Deeds, fol. 437, &e., 
Jan'y 7, 1757: also all that certain messuage, tenement, piece, or 
parcel of woodland situate, lying, and being in the township and 
county aforesaid, beginning at a stone planted and marked A 1764; 
thence north 36 degrees and 30 minutes east 26 chains and 40 links; 
thence south 52) degrees east 20 chains; thence south 56) degrees 
west 44 chains and 69 links; thence north 52) degrees 25 chains; 
thence north 35 degrees east 1S chains and 29 links; thence south 
52) degrees east six chains and 30 links to the place of beginning, 
containing by survey 125 acres, be the same more or less, and which 
said deed to the said Jno. Stevens is recorded in the clerk’s 
Ss!) oflice of the county of Bergen aforesaid in Liber D of Deeds, 
page 44, on February 7th, 1787. 


Exuipit P 6. 


The Hoboken Land and Improvement Company to Henry Livessy 
tux. Deed dated April 1, 1849. Reeorded Liber 22, p. 463. 


Conveys all that certain lot or piece of land situate, lving, and 
being in the township of North Bergen, in the county of Hudson 
and State of New Jersey, being part of a tract of land known by the 
name of Hoboken, and which, on a map of the said tract made by 
Charles Loss and filed in the clerk’s office in the county of Bergen, 
is situated and described as follows, viz: Commencing at a point in 
the easterly line of Garden street, in Hoboken, lho feet and 103 
inches from the northeast corner of Garden and First streets, and 
running thence northerly and along the easterly line of Garden 
street 16 feet; thence easterly and parallel with First street 95 feet ; 
thence southerly and parallel with Garden street 16 feet; thence 
westerly and parallel with First street 95 feet, to the place of begin- 
ning. 
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Exuipirt P 7. 


The Hoboken Land and Improvement Company to Charles Idel] 
Deed dated October 25, 1551. Reeorded Liber 22. p. 505. 


Conveys all that certain lot or piece of land situate, lying, and 
being in the township of Iloboken, in the county of Iludson and 
State of New Jersey, being part of a tract of land known by the 
name of [oboken, and which, on a map of the said tract made by 

Charles Loss and filed in the elerk’s office of the county of 
90. Bergen,issituated and deseribed as follows, viz: Commencing 

ata point in the westerly line of Bloomfield street, in’ Ho- 
boken, 184 feet northerly from the northwesterly corner of Bloom- 
field and Second streets, and running thence northerly and along 
the westerly line of Bloomfield street 22 feet: thence westerly and 
parallel with Second street 95 feet; thence southerly and parallel 
with Bloomfield street and along the line of the land of the ILoboken 
Land and Improvement Company 22 feet, and thence easterly and 
parallel with Second street 95 feet, to the place of beginning. 


Exuipir PS. 


The Hoboken Land and [mprovement Company to Peter Kerrigan. 
Deed dated October 24, 1866. Recorded Liber 141, p. 140. 


Conveys all that certain lot of land situate, lying, and being in 
the city of Hloboken, in the county of Hudson and State of New 
Jersey (being part of a tract of land known by the name of Ho- 
boken), and which, on a map of the said tract made by Charles 
Loss and filed in the clerk’s office in the county of Bergen, eom- 
mences at the southwest corner of Garden and Seventh streets, in 
Hoboken, and runs thence southerly along the westerly line of 
Garden street 49 feet: thence westerly and parallel with Seventh 
street 95 feet; thence northerly to the sdutherly line of Seventh 
street and parallel with Garden street 49 feet, and thence easterly 
along the southeriy line of Seventh street 95 feet, to the place of 
beginning. 


Exutrnir P 9. 


The Hoboken Land and Improvement Company to Jurgen 
Frederick Henry Mever. Deed Noy. 12, 1866. Lib. 141, 
}). 135. 


© 
— 


Conveys all that certain tract or lot of land situate, lying, and 
being in the city of Hoboken, in the eounty of Hudson and State 
of New Jersey (being part of a tract of land known by the name of 
Hoboken), and which, on a map of the said tract made by Charles 
Loss and filed in the clerk’s oflice in the county of Bergen, ecom- 
mences at a point in the easterly line of Garden street, Hoboken, 90 
feet northerly from the northeast corner of Garden and Seventh 
streets, and runs thence northerly along the easterly line of Garden 
strect 20 feet; thence easterly and parallel with Seventh street 100 
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feet; thence southerly and parallel with Garden street 20 feet, and 
thence westerly and parallel with Seventh street 100 feet, to the 
place of beginning. 


Exuipit FP 10. 


The Hoboken Land and Improvement Company and Edwin A. 
Stevens and wife to the New York Floating Dry Dock Company. 
Deed dated September 1, 1866, and recorded September 26, 1866, 
in Liber 157, Conveyances, page 459. 


Conveys all that land and premises and land under water, to 
be made land and gained out of the Hudson river, situate, lying, 
and being in the city of Hoboken, in the county of Hudson 
and State of New Jersey, and described as follows, viz.: First 
tract beginning at what would be the intersection of the north- 
erly line of Newark street and the easteriv line of River street, 
if the said streets were continued in straight lines from that 

part of the same that are laid down on a certain map of 
v2 Hloboken made by Charles Loss and filed in the clerk’s office 

In the county of Bergen, said River street being next to and 
easterly of Hudson street and parallel therewith, which said River 
street Is to be made seventy-five (75) feet wide in front of the prop- 
erty herein and hereby described, and the westerly line thereof to 
betwo hundred (200) feet from the easterly line of Iludson street, and 
running thence (Ist) northerly by and along the easterly line of 
River street, asabove described, four hundred and twenty-five (425) 
feet: thence (2d)at right angles to the first mentioned and described 
line four hundred and eighty (480) feet, more or less, to the line 
marked “exterior line of solid filling,” on a certain map made as a 
part of the report of a certain commission appointed by virtue of an 
actot the Legislature of the State of New Jersey entitled “An act to 
ascertain the rights of the State and of the riparian owners in the 
lands under the waters of the bay of New York and elsewhere in the 
State, approved April 11, 1864,” thence (5d) southerly down the 
above-mentioned line of solid filling to a point opposite the point or 
place of beginning, four hundred and thirty-five feet, more or less, 
therefrom, which said point is in what would be the northerly line 
of Newark street if the same were extended out into the Hudson 
river; thence (4th) westerly and at right angles to the first nen- 
tioned and described line four hundred and thirty-five (455) feet, 
more or less, to the point or place of beginning, said last line being 


in range with th rtherly line of Newark street, excepting out of 
the said plo. a small plot or piece supposed to belong to Mary 
5) Otto, which said plot or piece is shown on the small map 


shereto annexed. Second tract beginning at a point in the 
face of the present wharfor bulkhead where the centre line of New- 
ark street would strike the same if said Newark street were extended 
ina straight line thereto, and running thence (Ist) northerly twenty- 
tive (25) feet to the-southerly line of the first-deseribed plot; thence 
(2d) at right angles to the first-mentioned and described line and 
along the said southerly line of the first-described plot out into the 
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Hudson river as far as the right of the owners do now or at any time 
hereafter may extend ; thence (5d) southerly down the said Hudson 
river toa point opposite the point or place of beginning, which = 
point is in what would be the centre line of Newark street if the 
same were extended out into the said river; thence (4th) westerly 
and at right angles to the first mentioned and described line to the 
point or place of beginning, said last line being in range with the 
centre line of Newark strect. 

Also all that tract of land and premises and Jand under water 
lying to the east and west and in front of the first above-desertbed 
tract of land and extending out .nto the Ifudsoen river as far as the 
rights of the riparian owners do now or hereafter may extend, with 
the right to erect piers, docks, wharves, and other improvements In 
the waters in front of the premises first above described, subject only 
to such regulations as to exterior as the public authorities may law- 
fully establish. 


iExurtpir P 1. 


The New York loating Dry Dock Company of the city of 


94 New York to Frederick Kuline, trustee of the German Trans- 

atlantic Steam Navigation Company of the city of Hamburg, 
Germany. Deed, August 31, 1872. Recorded Lib. 246, p. o04; 
consideration, S600,0C0. 

Conveys all that land and premises and land under water, to be 
made land and gained out of the [Ludson river, situate, Iving, and 
being in the city of Lloboken, in the county of Hudson and State of 
New Jersey, and deseribed as follows, viz: Ist traet beginning cul 
what would be the intersection of the northerly line of Newark 
street and the easteriv line of River street if the said streets were 
continued in straight lines from that part of the same that is laid 
down on acertain map of Hoboken made by Charles Loss and tiled 
in the clerk’s office in the county of Bergen, said River street being 
next to and easterly of Hudson street and parallel therewith, which 
said River street is to be made 75 feet wide in front of the property 
herein and hereby described and eonveved, and the westerly line 
thereof to be 200 feet from the easterly line of Hudson street, and 
running thence, Ist, northerly by and along the easterly line of River 
street, as above described, 425 feet : thence, 2d, at right angles to the 
first mentioned and deseribed line, 480 feet, more or less, to the line 
marked exteriorline of solid filling on a certain map made as a part 
of the report of a certain commission appointed by virtue of an aet 

of the Legislature of the State of New Jersey entitled “An act 
9D to ascertain the rights of the State and of the riparian owners 

in the lands Iving under the waters of the bay of New York 
and elsewhere in the State,” approved April 11, 1864; thenee, 3d, 
southerly down the above-mentioned line of solid tilling to a point 
or place of beginning and 455 feet, more or less, therefrom, which 
said point is in what would be the northerly line of Newark street 


if the same were extended out into the Hudson river: thence, 4th, . 


westerly and at right angles to the first mentioned and described 
line 435 feet, more or less, to the point or place of beginning, said 
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last line being in range with the northerly line of Newark street, 
excepting out of the said plot a small plot or piece supposed to be- 
long to Henry Otto, which said plot or piece is shown on a map 
attached to a deed of the premises therein described, executed by the 
Iioboken Land and [. Co. and Edwin A. Stevens and Martha B., 
his wife, to the party of the first part hereto, dated Septem ber 1, 1862, 
and recorded in the clerk’s office of Hudson county, N. J., Septem- 
ber 26, 1866, in Liber 137 of Deeds, page 459, Xe. 

Second tract beginning at a point in the face of the present wharf 
or bulkhead where the centre line of Newark street would strike the 
same if said Newark street was extended ina straight line thereto, 
and running thence, Ist, northerly 25 feet to the southerly line of 
the first-described plot; thence, 2d, at right angles to the first: men- 
tioned and deseribed line, and along the said southerly line of the 
tirst-described plot, out into the Hudson river as far as the rights of 
riparian proprietors do now or may at any time hereafter extend ; 

thence, 3d, southerly down the said Hudson river to a 
ap point opposite the point or place of beginning, which said 

point is. in what would be the center line of Newark street, 
if the sume was extended out into the said river; thenee, 4th, west- 
erly and at right angles to the first mentioned and deseribed line to 
the point or place of beginning, said last line being in range with 
the centre line of Newark street; said last mentioned and described 
plot to be held in-trust, subject to the provisions and conditions of 
a certain agreement between the IL. L. & L. Co., of the first part, and 
the N. Y. bloating Dry Dock Company, of the second part, which 
agreement bears date September 1, 1866, and provides, amongst 
other things, that the said land and land under water, to be made 
land and gained out of the Hudson river, as mentioned and de- 
scribed in the last-described tract, shall be used only for the pur- 
pose of building therefrom and thereon a pier, or in case the whole 
or any part thereof shall hereafter at any time be filled in and made 
land, then it is to be used as an open street for the joint use of the 
property fronting thereon, and for no other purpose whatever. 

Also all that tract of land and premises and land under water 
lving to the cast and in front of the first above-described tract of 
land and extending out into the Hudson river as far as the rights of 
riparian proprietors do now or may hereafter extend, with the right 
to erect piers, docks, wharves, and other improvements in the waters 
In front of the premises lirst above deseribed, subject only to such 
regulations as to exterior lines as the public authorities may law- 

fully establish, together with all and singular, &e., and 
U7 also all manner of wharfage, cranage, advantage, and emolu- 

ment growing out of or accruing or that mav hereafter grow 
or accrue at or from the easterly side or front of the same on the 
Ifudson river, and also the right to fill up and reclaim the lands be- 
low high-water mark in the Hudson river in said tract first above 
described, and to appropriate the same to his own use, excepting to 
the H. L. & L. Co, the right of ferriage exclusively. 
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Exurpir P 12. 

The German Transatlantic Steam Navigation Company to Adolph 

® b. Schmidt et al. Deed, January 23, 1578. Recorded Liber 320, 
p. 156. | 


Conveys all that land and premises and land under water, to be 
made land and gained out of the Hudson river, situate, lying, and 
being in the city of Hoboken, in the county of Hudson and State 
of New Jersey, and described as follows, viz: Ist tract beginning at 
What would be the intersection of the northerly line of Newark street 
and the easterly line of River street, if the said streets were continued 
in straight lines from that part of the same that are laid down on a 
certain map of Hoboken made by Charles Loss and filed in the 
clerk’s office in the county of Bergen, said River street being 
next to and easterly of ILudson street aud parallel therewith, which 
said River street is to be made seventy-five feet wide in front of the 
property herein and hereby deseribed and conveyed, and the west- 
erly line thereof to be 200 feet from the easterly line of ILudson 

street, and running thence, Ist, northerly by and along the 
9S easterly line of River street, as above described, 425 feet ; 

thence, 2d, at right angles to the first mentioned and described 
line 480 feet, more or less, to the line marked “exterior line of 
solid filling” on a certain map made asa part of the report of a 
certain commission appointed by virtue of an act of the Legislature 
of the State of New Jersey entitled “An act to ascertain the rights 
of the State and of the riparian owners in the lands lying under 
the waters of the bay of New York and elsewhere ia the State, ap- 
proved April 11, 1I8S64;” thence, 3d, southerly down the above-men- 
tioned line of solid filling to a point opposite the point or place of 
beginning and 455 feet, more or less, therefrom, which said point 
is in what would be the northerly lineof Newark street if the same 
were extended out into the Hudson river; thence, 4th, westerly and 
at right angles to the first mentioned and deseribed line 455 feet, 
more or less, to the point or place of beginning, sald last line being 
In range with the northerly line of Newark street, excepting out of 
the said plot a small plot or piece, supposed to belong to Henry Otto, 
which said plot or piece is shown on a map attached to a deed of the 
premises herein described, executed by the Hoboken L. & L. Co. and 
Mdwin A. Stevens and Martha B., his wife, to the N. Y. Floating Dry 
Dock Company, dated Sept. 1, 1862, and recorded in the clerk’s office 
of Hudson Co., N. J., Sept. 26, 1866, in Liber 157 of Deeds, page 439, 
&e. 2d tract beginning at a point in the face of the present wharf or 
bulkhead where the centre line of Newark St. would strike the same 
if said Newark St. was extended ina straight line thereto,and running 

thence, Ist, northerly ’5 feet to the southery line of the 
vv first-deseribed plot; thence, Zd, at right angles to the first 

mentioned and deseribed line and along the said southerly 
line of the first-described plot and into the Hudsonjriver as far as the 
rights of the riparian proprietors do now or may at any time here- 
after extend ; thence, od, southerly down the said Iludson river to 
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a point opposite the point or place of beginning, which said point 
is in what would be the centre line of Newark street if the same were 
extended out into the said river; 4th, westerly and at right angles 
to the first-mentioned and described line to the point or place of, 
beginning, said last line being in range with the centre line of 
Newark St., said last mentioned and described plot to be held in 
trust, subject to the provisions and conditions of a certain agreement 
between the H. L. & I Co., of the first part,and the N. Y. Floating Dry 
Dock Co., of the second part, which agreement bears date Sept. 1, 
1866, and provides, among other things, that the said land and land 
under water, to be made land and gained out of the Hudson river, 
as mentioned and described in the last-described tract, shall be used 
only for the purpose of building therefrom and thereon a pier, or 
in case the whole or any part thereof shall hereafter at any time be 
filled in and made land, then it is to be used as an open street for 
the joint use of the property fronting thereon, and for no other 
purpose whatever. 
Also that tract of land and premises and land under water lying to 
the east and in front of the first above-described tract of land and ex- 
tending out into the Hudson river as far as the rights of the 
100 riparian proprietors do now or may hereafter extend, with the 
right to erect piers, docks, wharves, and other improvements 
in the waters in front of the premises first above described, subject 
only to such regulations as to exterior lines as the public authorities 
may lawfully establish, together with —. 


Exuipit FP 18. 


The Iloboken Land and Improvement Company to the North Ger- 
man Lloyd. Deed, April 25,1872. Recorded Book 237, page 
701. 


Conveys all that certain lot, piece, or parcel of land, land under 
water, and premises situate, lying, and being in the city of Ho- 
boken, in the county of Hudson and State of New Jersey, and more 
particularly bounded and described as follows—that is to say, be- 
ginning at a point in the easterly line of River street distant 270 
feet easterly from the easterly line of Hudson street, measured on a 
line parallel to the northerly line of Second street (as said Hudson 
and Second streets are laid down on the map of Hoboken made by 
Charles Loss and filed in the clerk’s office of the county of Bergen), 
which said point is also distant 50 feet northerly from the corner 
formed by the intersection .of the northerly side of Second street 
extended with the easterly }line of River street, running thence 
eastwardly and along a line parallel to the northerly line of See- 
ond street extended 517 feet 6 inches, be the same more or less, 
to the line known as the exterior line of solid filling. as 
the same is established by the commissioners of the State of 

New Jersey; thence northwardly along said exterior line 

101 for solid filling 50 feet three inches, more or less, to a pier 

now constructed and the line of a shed or building thereon ; 
7—170 
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thence eastwardly and along the line of said pier and of said shed 
or building, and along the northerly line of certain premises con- 
veyed by the parties of the first part to the Camden and Amboy 
Railroad and Transportation Co. by deed dated Feb’y 15, 1872, and 
now in the actual occupation of said company, the line of said pier 
and shed and of the land of said last-mentioned company being 
parallel or nearly so to the northerly line of Second street extended 
and distant about 99 feet 9 inches therefrom, out into the North or 
Hudson river to the centre thereof, as far as the rights and privileges 
of the said parties of the first part do now or may hereafter extend ; 
thence northwardly and ona line parallel to River street 111 feet, 
be the same more or less, to the southerly line of certain premises 
conveyed by the said parties of the first part to Henry Oelrichs and 
others by deed dated Jan’y 26, 1870, and recorded in the oflice of 
the clerk of Hudson county, in Liber 207 of Deeds, page 655, M’ch 10, 
1870, and now owned by the parties of the second part thereto ; 
thence westwardly along a line parallel with the centre line of Third 
street extended and along said lJast-mentioned premises to a point 
which is distant 592 feet easterly from the easterly line of River 
street, measured on a line at right angles thereto; thence north- 
wardly parallel with River street and still along said premises as 
aforesaid conveyed to Henry Oelrichs and others 70 feet; thenee 

westwardly parallel with said center line of ‘Third street ex- 
102. tended and still along the line of said last-mentioned prem- 

Ises O12 feet, toa point which is distant SO feet easterly from 
River street and 170 feet southerly from an iron bolt in the centre 
line of Third street, as the same is widened; thence northwardly on 
a line parallel to River street 185 feet to the southerly side of Third 
street as widened; thence westwardly along Third street 50 feet ; 
thence southwardly on a line parallel to Riverstreet 100 feet; thence 
westwardly on a line parallel to Third street 50 feet to the easterly 
side of River strect, and thence southwardly along River street 265 
feet to the point or place of beginning, being the premises shown on 
the annexed diagram and enclosed by the letters A, B,C, D, bE, F, 
G, H, I, J, kK, and L, and the red lines thereon, together —. 


Exuipir 2 14. 


Cornelius Haring, agent, &c., to John Stevens. Deed dated July 26, 
1784. Recorded in the Bergen eounty clerk's oflice in Liber D of 
Deeds, page 457. 

Conveys, beginning by the mouth of the ereek that parts Wee- 
hawken from Hoboken, and from thence running north fifty-two 
and a half degrees west thirty-three chains and thirty-five links ; 
thence south thirty-three degrees west twenty-eight chains on the 
Lop of the hill; thenee south fifty-seven degrees east two chains; 
thence south thirty-three degrees west thirty chains to a heap of 
stones by a dogwood tree, blazed; thence south fifty-seven degrees 

east one chain; thence south thirty degrees west ten chains; 

103 thence south fifty-seven degrees east two chains; thence 

south thirty-three degrees west eleven chains and thirty 


| 
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links to a heap of stones in a path that goes down the hill towards 
Hoboken ; thence fifty-seven degrees west one chain ; thence south 
thirty-three degrees west nineteen chains and twelve links; thence 
south fifteen degrees west eight chains and seventy links; thence 
south fifty-five degrees west three chains; thence south thirty-five 
degrees west six chains to a large heap of stones near the top of the 
hill; thence southeasterly down the hill to the edge of the meadow 
Where the creek runs near the upland—that creek that parts Ho- 
boken and Harsimus; thence easterly along said creek as it runs to 
Hudson or North river; thence northerly up said river or along 
said river, as the said river runs to the mouth of the said creek that 
parts Weehawken from Hoboken, the place of beginning ; bounded 
northeast by Jacobus I Bogert; northwest by Sales Marselis and 
sundry others; southwest by the meadow of Harsimus or the creek 
that divides Hoboken from Huarsimus, and southeast by the Hud- 
son river, containing by survey five hundred and sixty-four acres, 
be the same more or less. 


Exurpit FP 15. 
Loss’ map of 1804. 
Exnuipit P 16. 


Appendix map to P 1. 
Exuipit P 17. 


Frederick Kulhne to to the German Transatlantic Steam Nav. 
Co. Declaratiou of trust, August 51, 1872. Recorded Lib. 
104 246, p. ot. 


Whereas the N. Y. Floating Dry Dock Co., of the city of 
N. Y., has this day conveyed to Fred’k Kuline, trustee of the Ger- 
man ‘Trans. Steam Nav. Co., certain property situate in the city of 
Hoboken, county of Hudson and State of N. J., more particularly 
described in the deed of convevance bearing even date herewith, it 
being the same property heretofore conveyed by H. L. & I. Co. etal. 
to N. Y. Floating Dry Dock Co. by deed dated Sept. 1, 1866, and re- 
corded in Co. clerk’s office of Hudson county in Liber 137 of Deeds, 
page 459, &e ; 
And whereas said German Trans. Steam Nav. Co. has furnished 
the consideration money of said purchase, but said property has 
been conveyed to said Fred’k Kulne because said German Trans. 
St. Co. is a foreign corporation, created by laws of Hamburg, in 
Germany, said property to be held in trust by him for sole use and 
benetit of said last-mentioned Co. until it shall have obtained the 
right and authority from the State of N. J., to hold said property in 
its own name as a corporation : 

Now, therefore, I, said Frederick Kuline, do hereby make and ex- 
ecute this declaration of truth, to wit, that I do hold and will hold 
said property and the title thereof in trast for the sole use and ben- 
efit of said German Transatlantic Steam Navigation Company until 
the same shall have obtained the right and authority from the State 
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of New Jersey to have and to hold said property and the legal title 
thereof in its own name as a corporation, and that I will then con- 
vey and transfer the said property to the said German Trans- 
105 ~— atlantic Steam Navigation Co. 
In testimony whereof I have hereunto set my hand and 
seal, at the city of New York, this 31st day of August, 1872. 
3 FREDERICK KUHNE. 
Signed in presence of— 


RUDOLF DULON. 


Acknowledged and certified. 


Exuipir P 18. 


Edwin A. Stevens and wife to William A. Palmer, Jacob Deusch, 
and Jolin Shotwell. Deed dated Sept. 18, 1860; cons., $12,000. 
Liber 84, p. 270. 


All that lot of land commencing at the northeasterly corner of 

Hudson and Newark streets, in Hoboken, and running thence east- 
erly and along the northerly line of Newark street two hundred feet 
to the westerly line of where River or FE street will come when the 
same is continued straight, and running thence northerly and 
along the westerly line of said proposed straight continuation of 
tiver street and parallel with Hudson street fifty (50) feet; thence 
westerly and parallel with Newark street two hundred (200) feet to 
the easterly line of [Tudson street and thence southerly and along 
the easterly line of ILudson street fifty (50) feet to the place of be- 
ginning. 


106 Defi ndants’ Erhihits. 


The following exhibits were, by consent of the respective counsel, 
offered and read in evidence on the part of the defendants : 


kxuipir D 1. 
Map of 1852. 
Exiuipitr D 2. 


The Hoboken Land and Improvement Company to Camden and 
Amboy Railroad Company. Deed Dee. 1, 1864. 


This indenture, made this first day of December, A. D. eighteen 
hundred and sixty-four, between the Hoboken Land and Improve: 
mnent Company, iil incorporated Company ot the State of New Jer- 
sey, of the first part, and Edwin A. Stevens and Martha, his wife, 
of the township of Weehawken, in the county of Iludson and State 
of New Jersey, of the second part, and the Camden and Amboy Rail- 
road and Transportation Company, of the third part, witnesseth : 

That the said parties of the first part and second part, for and in 
consideration of the sum of sixty-eight thousand five hundred and 


“yey 


eighty-three ;,°) (68,083.35) dollars, lawful money of the United States 


- 


\ 


5 


= 


THE PENNSYLVANIA RAILROAD COMPANY. 53 


to them in hand paid by the party of the third part at or before the 
ensealing and delivery of these presents, the receipt whereof is 
hereby acknowledged, have granted, bargained, and sold, aliened, re- 

leased. conveved, and confirmed, and by these presents do grant, 
107 ~— bargain ,and sell, alien, release, convey, and confirm, unto the 

party of the third part, their successors and assigns, all that 
certain piece or parcel of land and premises and land under water 
to be made land and to be gained out of the North or Hudson river 
situated, lving, and being in the city of Hoboxen, in the county of 
H[udson, in the State of New Jersey, and bounded and deseribed as 
follows, viz: Beginning at the point where the westerly line of River 
street would intersect with the southerly line of Second street if the 
said streets were continued in a straight line from where the same 
are laid out and located as streets to the point of intersection of the 
two above-mentioned lines thereof, and running thence (1st) south- 
erly and parallel with Hudson street, in Hoboken aforesaid, one 
hundred feet (100), said last line being in the range of the westerly 
line of River street where the same is laid out, and thence (2d) at 
right angles to the first line, being a line parallel with Second street, 
in Hoboken, out into the North river or Hudson as far as the rights 
of the parties of the first part and second part, or either of them, 
do now or at any time hereafter may extend ; thence (3d) northerly 
up the said river to a point one hundred and fifty f-et distant at right 
angles from the last-mentioned line; tnence (4th) westerly parallel 
to the second corner and one hundred and fifty feet distant there- 
from and in range with the northerly line of Second street, in Hobo- 
ken, to a stone monument marked at high-water mark on the shore 

of the Hudson river; thence (5th) southerly at right angles 
108 to said last-mentioned line fifty (50) feet to a point in range 

with the southerly line of Second street aforesaid, and thence 
(6) westerly and in range with the southerly line of Second street to 
the place of beginning, together with all the right, title, and inter- 
est, property, claim, and demand whatsoever of the parties of the 
first and second parts of, in, and to the same, and also of, in, and to 
all manner of wharfage, cranage, advantage, or emoluments, grow- 
ing or accruing, or that may hereafter grow or accrue, from the 
easterly side or front of the same in the ILudson river, and also the 
rights of the parties of the first and second parts to fill up and re- 
claim land below high-water mark on the Hudson river or said 
tract and in front thereof, and to appropriate the same to their own 
use, except that no right of ferry is granted with said land or as ap- 
purtenances thereto, and the grant and conveyance hereby made 
are subject to the condition that no ferry is to be estabiisned thereon 
between the said land and the city of New York or Brooklyn with- 
out the written consent of the party hereto of the first part, their 
succes-ors or assigns, proprietors or owners of the ferries between 
Hoboken and New York; and the said grant and conveyance are 
hereby accepted by the said party hereto of the third part on the 
express condition that they and their successors and assigns 
will not establish, run, or maintain, or permit to be established, 
run, or maintained, any ferry whatever from any part of said 
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tract of land or any dock or wharf erected or to be erected 
thereon or adjoining or in front of the same to the city of 
New York or Brooklyn, and that if they, the said party of the 

third part, their successors or assigns, should, contrary to 
109 ~—s the said last-mentioned condition, establish, run. or main- 

tain any such ferry as last aforesaid it shall be at the option 
of the said party of the first part, their successors and assigns, owners 
of the said Hoboken ferries as aforesaid, either to claim such legal or 
equitable relief upon the said last-mentioned condition and reserva- 
tion as they might be entitled to demand or to demand and receive 
from the said party of the third part, their successors and assigns, 
the sum of fifty thousand dollars per annum by way of reut or com- 
pensation for the exercise of such franchise, which rent the said 
party of the first part shall be entitled to claim, demand, and receive 
from the said party of the third part, their suecessors and assigns, 
from the time of the commencement of running such ferry and for 
such length of time thereafter as the said party of the first part, their 
successors and assigns, shall choose to permit and allow the said 
ferry to be run and maintained. 

It is hereby understood by and between the parties to these pres- 
ents that the right of ferry above accepted from the premises hereby 
conveyed shall never be so construed as to authorize the party of the 
first and second parts or either of them to run a ferry boat or boats 
to or from the docks or lands hereby conveyed or to erect any dock 
or Wharf in front of the property hereby conveyed without the con- 
sent in writing of the said party of third part, their successors or 

assigns. 
110 [t is further hereby understood and agreed by and between 

the parties to these presents that a strip of land fifty (50) feet 
in width north of and adjoining that part of the hereinbefore-de- 
scribed tract hereby conveyed, or intended to be conveyed, which is 
ast of the westerly line of River street and as far to the eastward as 
the stone monument, shall be and remain open for the joint use of 
all of the parties to these presents as a passage-way for wagons and 
~arriages, as Well as persons, but that the same shall not by consent 
of any of the parties to these presents be made a public road or 
street, and also a right of way, in range of Second street, from. said 
premises to Iludson street. 

And it is further understood and agreed between the parties to 
these presents that the right to fill in, reelaim the land under water 
hereby conveyed, and to build and construct wharves, docks, and 
piers thereon shall not be construed to convey any right to lay 
boats or vessels or Inany way other to use or occupy the water north 
or south of the most northerly or southerly of the lines herein 
described, together with all and singular the tenements, heredita- 
ments, and appurtenances thereunto belonging or In anywise apper- 
taining, and the reversion and reversions, remainder and remainders, 
rents, issues, and protits thereof, and also all the estate, right, title, 
interest, dower, property, possession, claim, and demand “ hatsoever, 
as Well in law as in equity, of the said parties of the first and second 
parts of, in, and to the same and every part and parcel thereof, 
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111 with the appurtenances; to have and to hold the above 
granted, bargained, and described premises, with the appurte- 

nances, unto the said party of the third part, their successors and 

assigns, to their only proper use, benefit, and behoof, forever. 

And the said parties of the first and second parts for themselves, their 
successors, heirs, executors, and administrators, do covenant, grant, 
and agree to and with the said party of the third part, their successors 
and assigns, that the said parties of the first and second parts, at 
the time of the sealing and delivery of these presents, are lawfully 
seized in possession of a good, absolute, and indefeasible estate of 
inheritance in fee simple of and in all and singular the above 
granted and described premises, with the appurtenances, and have 
good right, full power, and lawful authority to grant, bargain, sell, 
and convey the same in the manner aforesaid ; and the said party 
of the third part, their successors and assigns, shall and may at all 
times hereafter peaceably and quietly have, hold, use, occupy, pos- 
sess, and enjoy the above-granted premises and every part and 
parcel thereof, with the appurtenances, without any let, suit, trouble, 
molestation, eviction, or disturbance of the said parties of the first 
and second parts, their heirs, successors, and assigns, or any other 
person or persons lawfully claiming or to claim the same, and that 
the same are now free, clear, discharged, and unincumbered of and 
from all former and other grants, titles, charges, estates, Judgments, 
taxes, assessments, and incumbrances of what nature or kind 

soever; and also that the said parties of the first part and 
112. second part and their successors and all —every person and 

persons whomsoever lawfully or equitably deriving any 
estate, right, title, or interest of, in, or to the hereinbefore-granted 
premises of, for, or in trust for them shall and will at any time or 
times hereafter, upon the reasonable request and at the proper costs 
and charges in the law of the said parties of the third part, their 
successors and assigns, make, do, and execute, and cause to be made, 
done, and executed, all and every such further and other lawful and 
reasonable acts, conveyances, and assurances in the law for the better 
and more effectual vesting and confirming the premises hereby 
granted or so intended to be in and to the said parties of the third 
part, their successors and assigns, forever, as by the said parties of 
the third part, their successors or assigns, or their council learned 
in the law, shall be reasonably advised or required ; and the said 
parties of the first and second parts, their heirs aud successors, the 
above-described and hereby granted and released premises and every 
partand parcel thereof, with the appurtenances, unto the said parties 
of the third part, their successors and assigns, against the said par- 
ties of the first and second parts and their heirs and successors and 
against all and every person and persons whomsoever lawfully 
claiming or to claim the same shall and will covenant and by these 
presents forever defend. 

In witness whereof the said party of the first part have hereunto 
caused their corporate seal to be attixed and the names of Edwin A. 
Stevens, their president, to be subscribed, and the said party 
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of the second part have hereto set their hands and seals the 
day and year just mentioned. 
E. A. STEVENS, [1 58.] 
Pres. 1. L. & Imp. Vo. 
E. A. STEVENS. i <4 
M. B. STEVENS. |[1.s. 


Signed, sealed, and delivered in the presence of (the words “ also m 
a right of way in range of Second street from said premises to 
Hudson street intended before execution ; also the word “ right” on 
9th page)— 


(S'o'd) W. W. SEHIPPEN, 
A. COXE, 
As to the HT. L. & I. Co. 


Exuipir D 3. 


State of New Jersey to The Hoboken Land and Improvement Com- 
pany. Deed dated Dee. 31, LS6%. 


Know all men by these presents, Ke. 

And whereas the said The Iloboken Land and Improvement Com- 
pany, on or about the sixth day of May, one thousand eight hun- 
dred and thirty-nine, did purchase from Edwin A. Stevens and 
others, the children of Jolin Stevens, then lately deceased, and from 
his widow, in fee simple, certain lands in the now city of Hoboken, 
including, amongst others, the lands and premises hereinafter de- 
scribed, which lands and premises and the said company doth still 
possess and occupy and own,and are deseribed as follows—that is to 

say: Beginning at a point in the easterly line of River street 
114 =three hundred and thirty feet southwardly from the south- 

erly line of Third street, tn said city, thenee (1) running 
northwardly along the easterly line of River street seven hundred 
and ten feet; thenee (2) eastwardly to the Hudson river on a course 
varallel with Third strect, if the same were extended in a direet 
les eastwardly; thence (5) southwardiy along the Hudson river 
seven hundred and ten feet or thereabouts to a point east- 
wardly from the point of beginning on a course parallel with Third 
street, if the same were extended as aforesaid; thence (4) westwardly 
on the said course parallel with Third street, if extended as atore- 
said, to the place of beginning, being bounded on the west by River 
street, on the east by the Hudson river, and on the north and south 
by lands parallel with the course of Third street aforesaid, as in and 
by the said deed of conveyance from Edwin-A. Stevens and others 
will more fully appear, the said deed being recorded in the clerk’s 
oftice of Bergen county in Liber N 4 of Deeds, pages 287 to 512: 

And whereas the said The Hoboken Land and Improvement 
Company, being so seized and possessed as aforesaid of the said tract 
of lands adjoining the Hudson river as aforesaid, hath produced to 
the said commissioners a duly certified copy of said legislative act 
incorporating said corporation, passed February twenty-first, one 
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thousand eight hundred and thirty-eight, and hath made applica- 
tion in writing requesting such grants and benefits as in the fourth 


said section of said supplementary act; and whereas it appears to the 


commissioners that the said The Hoboken Land and Improve- 
115 ment Company hath by their charter such grant and license, 

power and authority, as in the said fourth section is men- 
tioned and are entitled tosaid paper, capable of being acknowledged 
and recorded, and granting the titles and leases aforesaid upon pay- 
ment of such consideration as aforesaid ; and whereas such consider- 
ation, to wit, the sum of thirty-five thousand five hundred dollars, 
being fifty dollars for each lineal foot, measuring on the bulkhead in 
front of the land included in this conveyance, has Leen paid by the 
said The Hoboken Land and Improvement Company to the treasurer 
of said State: Now, therefore, know ye that the said State of New 
Jersey, by the commissioners, with the said Governor and attorney 
general for the time being, in consideration of said suim of thirty-five 
thousand five hundred dollars to the treasurer of the State for the 
State duly paid, hath granted, conveyed, and confirmed, and by 
these presents grant, convey, and confirm, unto the said The Hobo- 
ken Land and Improvement Company so much of the land and 
premises abeve described as may have been originally below the 
line of high-water mark, and all lands under water in front of the 
lands above described and extending therefrom to the exterior bulk- 
head and pier lines in the Hudson river recommended by the com- 
missioners appointed under the act aforesaid, approved April 11, 
Is64d, adopted and established in and by the said supplemental aet, 
and bounded northerly and southerly by parallel lines projected in 

direet continuation of the north and south boundary lines 
116 of said lands above deseribed, on a course parailel with the 

lines of Third street as aforesaid, which said lands above de 
scribed and lands under water in front thereof, taken together, are 
described as follows: All and singular the lands and premises here- 
inafter particularly described situate, lying, and being in the city of 
[loboken and State of New Jersey—that Is to Say, all the lands now 
or formerly under water in Hudson river below the present or any 
former linein high-water mark which are comprised within the fol- 
lowing metes or bounds—that is to say: 

Beginning in the easterly line of River street three hundred and 
thirty feet southwardly from the southerly line of Third street if 
the same were extended in a continuous line easterly from its present 
termination; thenee (1) northwardly along the easterly line of River 
street seven hundred and ten feet; thence (2) eastwardly parallel to 
the direction of Third street, if the same were extended as aforesaid, 
six hundred and forty feet to the exterior line for solid filling in the 
[ludson river, as shown on sectional map number six, made by the 
commissioners appointed under the act approved April 11, 1864, 
entitled “An act to aseertain the rights of the State and the riparian 
owners in the lands lying under the waters of the bay of New York 
and elsewhere in this State,” and adopted and established by the 
supplement thereto hereinbefore referred to; thence (3) southwardly 
along the said exterior line for solid filling seven hundred and ten 
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feet, more or less, to a point opposite the point of beginning, and in 

a course therefrom parallel to the direction of Third street 
117 __—s five hundred and thirty feet to the place of beginning, and 

also all the lands under water lying between the above- 
mentioned exterior line for solid filling and the exterior line for 
piers as fixed by the said con:missioners appointed by said act, ap- 
proved May 4, 1864, and shown on the sectional map aforesaid, 
bounded by the northerly and southerly lines of the above-deseribed 
tract produced eastwardly to the Hudson river: Provided, That the 
above are only to be used for the purpose of piers or wharves to be 
constructed ; and likewise any and all lands under water lying in 
front of that above described, and bounded by the northerly and 
southerly lines thereof, to any points to which the said lines for 
solid filling and exterior lines for piers, respectively, agreeably to 
the terms of said extension; to have and hold, Xe. 


THEODORE F. RANDOLPH, Governor. 


Signed in the presence of— 
ROBERT C. BACOT, 
PETER VREEDENBERGH, 
CIITARLES 8S. OLDEN, 
BENNINGTON FEF. RANDOLPH, 
FRANCIS 8S. LATHROP, 
(‘ommissioners. 
ROBERT GILCHRIST, 
Att'y General. 
HORACE N. CONGAR, 
Secretary of State. 


118 Exuipir D 4, 


Map showing shore-front property and improvements thereon. 
October 29, 1S7S. 


Exutpir —D 5. 


The State of New Jersey to Frederick Kuhne, trustee of the German 
‘Transatlantic Steam Navigation Company of Hamburg. Grant 
dated 9th November, 1872. Liber 249, p. 248, &e. 


To all whom these presents shall comme or who shall be coneerned 
the State of New Jersey sendeth greeting: 

Whereas under and by virtue of a certain act of the Legislature 
of the State of New Jersey, approved April 11, 1864, entitled * An 
act to ascertain the rights of the State and of the riparian owners 
in the lands lving under the waters of the bay of New York and 
elsewhere in the State,” certain persons were duly appointed and 
constituted Commissioners to execute and discharge the cuties in 
suid act set forth and upon them imposed, and, among other things, 
to fix and establish an exterior line in certain bays and rivers in 
said act mentioned beyond which no pier or permanent obstruction 
of any kind should be ‘permitted to be made ; 
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And whereas afterwards said commissioners having fixed such 
exterior line in the tide water of certain of said waters, bays, and 
rivers, to wit, the Hudson river, New York Bay,and Kill Von Kull, 

lving between Enyard’s dock, in the Kill Von Kull, in the 
119 New York State line, the same were by another act of the 

Legislature, approved Merch 31, 1869, supplementary to said 
first-mentioned act, adopted ana declared to be fixed and established 
as the exterior bulkhead and pier lines between the points above 
named, as by the first section of last-mentioned act will more fully 
appear , 

And whereas by the sixth section of said supplemental act it was 
enacted that four commissioners should be appointed by the Gov- 
ernor, with the advice and consent of the senate, to complete as 
much of the details of the work assigned to them by such original 
act, by surveys and otherwise, on the Hudson river, New York Bay, 
and Kill Von Kull as in their judgment the interests of the State 
required, which commissioners were afterwards so appointed, to wit, 
francis S. Lathrop, Peter Vredenburgh, Charles 8S. Olden, and Ben- 
nington FF. Randolph ; 

And whereas bv the third section of said supplementary act it was 
enacted, among other things, that neither that section nor any pro- 
Vision in said supplementary act contained should in anywise re- 
peal or impair any grant of land under water or right to proclaim 
made directly by legislative act, or grant or decree, power or author- 
itv so made or given to purehase, fill up, occupy, possess, and enjoy 
lands covered with water fronting and adjoining lands owned or 
authorized to be owned by the corporation or grantee in the legisla- 
tive act mentioned, its, his, or their representatives, grantees, or as- 
signs, or to repeal or bape any grantor license, power or authority, 

to erect or build docks, wharves, and piers epposite and ad- 
120) joining lands owned or authorized to be owned by the cor- 

poration or grantee or licensee in the legislative act mentioned, 
its, his, or their representatives, grantees, or asssigns, heretofore made 
or given directly by legislative act, whether said acts are or are not 
repealable ; 

And whereas by the fourth section of said legislative act it was 
enacted, among other things, that in case any person or corporation 
who by any legislative act was a grantee or licensee, or had such 
power or authority, or any of his or their representatives or assigns 
should desire a paper capable of being acknowledged and recorded 
made by and in the name of the State of New Jersey, conveying the 
land in the proviso to the third seetion of said supplementary act 
mentioned, whether under water or not, and the benefit of an ex- 
press covenant that the State would not make or give any grant or 
license, power or authority, affecting lands under water in front of 
sald lands, then and in either of such cases such person or corpora- 
tion, grantee or licensee, having such grant or license, power or 
authority, his or their representatives or assigns, on producing a 
duly certified copy of such legislative act tosaid commissioners, and, 
in case of a representative or assignee, show satisfactory evidence of 
his or their being such representative or assign, and requesting such 
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grant and benefits as in that section mentioned, should be entitled 
to said paper, so capable of being acknowledged and recorded, and 
granting the title and benefits aforesaid, on payment of the consid- 

eration therein mentioned, had the commissioners, or any 
121 ~=two of them, with the Governor and attorney general for the 

time being, to be shown by the Governor signing the grant 
and the attorney general attesting it, should and might execute and 
deliver and acknowledge, in the name and on behalf of the State, a 
lease in perpetuity to such grantee or licensee or corporation having 
such grant, license, power, or authority, and to the heirs and assigns 
of such grantee or licensee, or to the successors and assigns of such 
corporation, upon his, her, or their securing to be paid to the State 
an annual rental of three dollars for each and every lineal foot, 
measuring on the bulkhead line, or a conveyance to such grantee or 
licensee or corporation having such grant, license, power, or author- 
ity, and to the heirs and assigns of such grantee or licensee, or to 
the successors and assigns of such corporation, in fee, upon his, her, 
or their paying to the State fifty dollars for each and every lineal 
foot, measuring on the bulkhead line in front of the land included 
insuch conveyance ; | 

And whereas the Hoboken Land and Improvement Company, a 
corporation existing by and under an act of the Legislature of the 
State of New Jersey passed the twenty-first day of February, one 
thousand eight hundred and thirty-eight, entitled “An act to in- 
corporate the [loboken Land and Improvement Company,” were, 
among other things, authorized to purchase, hold, and improve real 
and personal property in this State, provided they should not hold 
more than one thousand acres of land at any one time, and were 

also authorized and empowered to purchase, fill up, occupy, 
122s possess, and enjoy all lands covered with water fronting and 

adjoining the lands that might be owned by them, and to 
construct thereon wharves, harbors, piers, and slips, and all other 
structures requisite or proper for commercial and shipping purposes, 
as in and by said act, reference being thereunto had, Hay more fully 
and at large appear ; 

And whereas the said The Hoboken Land and Improvement 
Company, on or about the sixth day of May, one thousand eight 
hundred and thirty-nine, did purchase from Edwin A. Stevens and 
others, the children of John Stevens, then lately deceased, and from 
his widow, in fee simple, certain lands in the said city of ILoboken 
adjoining the Hudson river, and other lands in Tladson county, in- 
cluding, amongst others, the lands and premises hereinafter de- 
scribed and conveyed, subject, however, to a leasehold interest of 
Robert L. Stevens in a part thereof, which leasehold interest became 
vested in Edwin A. Stevens; 

And whereas the said Edwin A. Stevens and the said Hoboken 
Land and Improvement Company, by deed bearing date the first 
day of September, in the year 1866, conveved the premises herein- 
after described and conveyed to the New York Floating Dry Dock 
Company, subject to certain rights in the said deed stated ; 

And whereas the said New York Floating Dry Dock Company, 
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bv deed bearing date the 31st day of August, A. D. 1872, did convey 
the same premises to Frederick Kulne, trustee of the German Trans- 
atlantic Steam Navigation Company of the city of Hamburg, 
Germany ; 
123 And whereas the said Frederick Kuline, being so seized and 
possessed as aforesaid of the said tracts of land adjoining 
the Hudson river as aforesaid hereby conveyed, hath produced to 
said commissioners a duly certified copy of said legislative act in- 
corporating the said The Hoboken Land and Improvement Com- 
pany, passed February 21, 1838, and hath made application in 
writing requesting such grants and benefits as in the fourth section 
of said supplementary act is mentioned, and agreeing to pay therefor 
the consideration mentioned in the said fourth section of said sup- 
plemental act ; 

And whereas it appears to the said commissioners that the said 
Frederick Kulne hath, by and under the said charter of the said 
The Hoboken Land and Improvement Company and the convey- 
ances aforesaid, such grant and license, power and authority, as in 
the said fourth section Is mentioned, and is entitled to said pauper, 
capable of being acknowledged and recorded, and granting the title 
and benefits aforesaid upon payment of such consideration as afore- 
Said ; 

And whereas such consideration, to wit, the sum of twenty-two 
thousand six hundred and twenty-five dollars, being fifty dollars 
for each lineal foot, measuring on this bulkhead line in front of the 
land included in this conveyance, has been paid by the said Fred- 
erick Kulime to the treasurer of said State: Now, therefore, know ye 

that the said State of New Jersey, by said commissioners, with 
124 = the said Governor and attorney general for the time being, in 

consideration of the sum of twenty-two thousand six hundred 
and twenty-five dollars to the treasurer of said State for the said 
State duly paid, hath granted, conveyed, and confirmed, and doth 
by these presents grant, convey, and confirm, unto the said Fred- 
erick Kulimne, trustee of the German Transatlantic Steam Navigation 
Company, and to his heirs and assigns forever— 

Ist. All that tract of land situate in Hoboken, in the county of 
[Tudson and State of New Jersey, beginning at a point which would 
be the intersection of the northerly line of Newark street and the 
easterly line of River street, if the streets were continued in straight 
lines from that part of the same that is laid down on a certain map 
of Tloboken made by Charles Loss and filed in the clerk’s office of 
the county of Bergen, said River street being next to and easterly 
of Hudson street and parallel therewith and its westerly line being 
two hundred feet easterly from the easterly line of Hudson street 
and its easterly line seventy-five (75) feet easterty from its westerly 
line, running thence (1st) northerly by and along the easterly line 
of River street, as above described, four hundred and twenty-five 
(425) feet: thenee (2d) at right angles to the first mentioned and de- 
scribed line four hundred and eighty (480) feet, more or less, to the 
line marked “ exterior line of solid filling” on a certain map made 
as a part of the report of-a certain commission appointed by virtue 
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of an actof the Legislature of tlhe State of New Jersey, entitled “An 

act to ascertain the rights of the State and of the riparian 
125 owners in the lands lying under the waters of the Bay of New 

York and elsewhere in the State,” approved April LL, 1564; 
thence (3) southerly, down theabove-mentioned line four hundred and 
twenty-seven feet and six inches to a point opposite the point or 
place of beginning, and four hundred and thirty-five (455) feet, 
more or less, therefrom, which said point is in what would be the north- 
erly line of Newark street if the same were extended out into the 
Hudson river; thenee (4) westerly and at right angles to the first 
mentioned and deseribed line four hundred and thirty-five (455) 
feet, more or less, to the point or place of beginning, said last-men- 
tioned line being in range with the northerly line of Newark street, 
excepting out of said plot a small plot or piece supposed to belong 
to Ilenry Otto, which said plot or piece is shown on the map an- 
nexed tothe application of this grant; also (2d) beginning ata 


point on the face of the wharf or bulkhead where the centre line of 


Newark street would strike if said Newark street was extended ina 
straight line thereto, and running thence (Ist) northerly twenty-five 
25) feet to the southerly line of the first-deseribed plot: thence (2) 
at right angles to the first-mentioned line and along the said south- 
erly line of the first-deseribed plot to exterior line for solid filling 
aforesaid : thence (25) southerly along the said exterior line toa 
point opposite the place of beginning, which said point is in what 
would be the centre line of Newark street if the same were extended 
out into the said river; thence (4) westerly and at right angles 
126 = to the first inentioned and deseribed line to the point or place 
of beginning. 

Also all of the land under water and piers thereon which lies 
easterly and in front of the said two tracts, bounded westerly by the 
uusterly lines of the said two tracts, easterly by the exterior line for 
piers, extended northerly by the northerly line of the first-men- 
tioned tract, easterly to the said exterior line for piers, and southerly 
by the southerly. line of the seecond-mentioned tract, extended east- 
erly to the said exterior line for piers, with the right to build upon 
this tract between the two exterior lines only piers: 

To have and to hold the lands above deseribed, with the appur- 
tenances, especially the right to fill up, reclaim, and improve the 
said lands under water, and to ereet wharves and piers thereon out 
to the exterior bulkhead and pier line further out in said river, which 
may be established by legislative authority, unto the said Frederick 
Kuhne, his heirs and assigns, forever— 

Subject to all the conditions, claims, covenants, trusts, and mort- 
gages Which remain in force and to which the title of said Kulne 
is made subjeet by any of the instruments under which he claims 
title to any part of the premises above deseribed and conveyed. 

And the said State of New Jersey doth further hereby covenant 
expressly with the said Frederick Kulne and his heirs and assigns 

that the said State of New Jersey will not make or give any 
127 ~—s grant or license, power or authority, affecting lands under 
water In front of said lands hereby conveyed, and that the 
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said Frederick Kulhne, his heirs and assigns, may reclaim and ap- 
propriate to their own use the said lands under water above de- 
scribed in manner aforesaid, subject, however, to the regulations 
and provisions of the various clauses of said supplemental act herein 
recited. 

In witness whereof the said commissioners appointed under said 
supplemental act have respectively set their hands and seals and 
caused the great seal of the State to be affixed and these presents 
have been signed by the Honorable Joel Parker, our Governer, and 
attested by the Honorable Robert Gilchrist, our attorney general, as 
by the provisions of said supplemental act is required. 

Done and dated at Trenton this ninth day of November, in the 
vear of our Lord one thousand eight hundred and seventy-two. 


[Seal of the State of New Jersey. ] 


JOEL PARKER, Gov’. L. 8. 
FRANCIS 8S. LATHROP, L. S. 
CHAS. S. OLDEN, : L. 3. 
PETER VREDENBURGH, L. 8. 
BENNINGTON F. RANDOLPH, [ . s. 


Commissioners. 


Witness to signatures of commissioners: 
ROB. C. BACOT. 


Attested: HENRY C. KELSEY, 
Secretary of State. 


128. Signed, sealed, and delivered in the presence of—the words 
“and to any other bulkhead and pier line,” 14th line, page 
11, first interlined. 
Attest : ROB. GILCHRIST, 
Atty General. 


STATE OF New Jersey, | 
Tludson (County, J 


Be it remembered that on this fifteenth day of November, A. D, 
one thousand eight hundred and seventy-two, before me, Thomas 
W. James, one of the masters in chancery of New Jersey, personally 
appeared Robert C. Bacot, who, being duly sworn, on his oath depos- 
eth and saith that he saw the within-named Francis S. Lathrop, 
Charles S. Olden, Peter Vredenburgh, and Bennington F. Randolph, 
commissioners, sign their names, respectively, to the within instru- 
ment: that he knows them to be riparian commissioners under the 
laws of the State of New Jersey, and the said commissioners did 
severally acknowledge that they signed the foregoing instrument 
for and on behalf of the State of New Jersey, as their act and deed 
for the uses and purposes therein expressed, he, this deponent, sub- 
scribing his name thereto at the same time as an attesting witness. 


ROB. C. BACOT. 
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Sworn and subscribed before me the day and year above named. 
THOMAS W. JAMES, 
Master in Chancery of Ni Lh di se y. 


Received in the office and recorded November 29, 1872, at 4.25 
o'clock p. m. 


123 Exuibir D 6. 


An act to enable the united companies to improve lands under water 
at Kall Von Kull and other places. (Chapter 386, Laws 1569, p. 
1026.) 


Whereas the United Delawareand Raritan Canal Company, the Cam- 
den and Amboy Railroad and Transportation Company, and the New 
Jersey Railroad and Trausnortation Corapany have recently secured 
to thisState the payment of five hundred thousand dollars for the 
grant of lands under water in front of lands owned by them, and are 
desirous of having the right and privilege of erecting and mak- 
ing wharves, pliers, and other improvements in front of other lands 
now owned by or in trust for’them, so that they may safely make 
such Improvements as they may find necessary to facilitate their 
business: Therefore 

1. Be it enacted by the senate and general assembly of the State 
of New Jersey, That the said united companies shall be, and they 
are hereby, authorized to reclaim and erect wharves and other im- 
provements in front of any lands now owned by orin trust for them 
or cither of them, or by any company in which they now hold the 
controlling interest, adjoining Kill Von Kull or any other tide- 
waters of the State, and when so reclaimed and improved to have, 
hold, and Possess and enjoy the same as owners thereof: Provided, 
That such improvements shall be subject to the regulations (where 
applicable) as to the line of solid filling and as to pier lines lerete- 
fore recommended in the report of the commissioners made and 

filed under the act entitled “An act to ascertain the rights of 
1380) the State and of riparian owners in the lands lying under the 

waters of the Bay of New York and elsewhere in this State,” 
approved April eleventh, eighteen hundred and. sixty-four, but 
neither said Improvements nor those which may be made by said 
companies In Harsimus cove shall be subject to any other restrie- 
tions than those contained ino said report: And provided further, 


That the said united companies shall, on or before the first day. of 


July next, pay to the treasurer of this State the further sum ‘of 
twenty thousand dollars in full satisfaction for the right and privi- 
lege hereby granted: And provided further, The said united com- 
panies shall, on or before the said first of July, file in the office of 
the secretary of state a Philp and description of the lands under water 
in front of the upland referred to in this section. 

2. And be it enacted, That this act shall take effect immediately. 

Approved March 31, 1869. 


Aw 
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Exuieit D 7. 


The State of New Jersey to the Hoboken Land and Improvement 
Company. Deed dated May 11th, 1872. Recorded in Book 245 
of Deeds, page 40, Ke. 


To allto whom these presents shall come or who shall be concerned 
the State of New Jersey sendeth greeting : 

Whereas under and by virtue of a certain act of the Legislature of 
the State of New Jersey, approved April 11, 1864, entitled “An act 

to ascertain the rights of the State and of the riparian owners 
131) sin the lands lying under the waters of the Bay of New York 

and elsewhere, in the State,” certain persons were duly ap- 
pointed and constituted commissioners to execute and discharge 
the duties in said act set forth and upon them imposed, and, among 
other things, to fix and establish an exterior line in certain bays 
and rivers in said act mentioned, beyond which no pier or perma- 
nent obstruction of any kind should be permitted to be made; 

And whereas afterwards, said commissioners having fixed such 
exterior line in the tide water of certain of said waters, bays, and 
rivers, to wit, the Hludson river, New York Bay, and Kill Von Kull, 
lving between Envard’s dock in the Kill Von Kull in the New 
York State line, the same were by another act of the Legislature. 
approved March 1, 1569, supplementary to said first-mentioned 
act, adopted and declared to be fixed and established as the exterior 
bulkhead and pier lines between the points above named, as by the 
first section of said last-mmentioned act will more fully appear ; 

And whereas by the sixth section of said supplemental act it was 
enacted that four commissioners should be appointed by the Gov- 
ernor, With the advice and consent of the senate, to complete aus 
much of the details of the work assigned to them by such original 
act, by surveys and otherwise on the Iludson river, New York Bay, 
and Kill Von Kull, as in their judgment the interests of the State 
rt quired, Which commissioners were afterwards so appointed, to wit, ‘ 

Francis S. Lathrop, Peter Vredenburgh, Charles 8S. Olden, and 
132 Bennington F. Randolph ; 

And whereas by the third section of said supplementary act it 
was enacted, among other things, that neither that section nor any 
provision in said supplementary act contained should in anywise 
repeal or impair any grant of land under water or right to reclaim 
made directly by legislative act or grant or license, power, or au- 
thority,so made or given to purchase, till up, occupy, possess, and 
enjoy lands covered with water, fronting and adjoining lands owned 
or authorized to be owned by the corporation or grantee or licensee 
in the legislative act mentioned, its, his, or their representatives, 
vratitees, or assigns, or to repeal or I palr any grant or license, 
power or authority, to erect or build docks, wharves, and piers op- 
posite and adjoining lands owned or authorized to be owned by the 
corporation, grantee, or licensee in the legislative act mentioned, 
its, his, or their representatives, grantees, or assigns, heretofore 
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made or given directly by legislative act, whether said acts are or 
are not repealable ; 

And whereas by the fourth section of said legislative act it was 
enacted, among other things, that in case atiy person or corporation 
who, by any legislative act, was a grantee or licensee, or had such 
power or authority, or any of his, her, or their representatives or 
assigns, should desire a paper capable of being acknowledged and 
recorded, made by and in the name of the State of New Jersey, con- 
veying the land in the proviso to the third section of said supple- 
Inentary act mentioned, whether under water now or not, and the 

benefit of an express covenant that the State would not make 
133 or give any grant or license, power or authority, alfecting 

lands under water in front of said lands, then, and in either 
of such cases, such person or corporation, grantee or licensee, having 
such grant or license, power or authority, his or their representatives 
or assigns, on producing a duly certified copy of such legislative 
act to said commissioners, and in case of a represcutative or assignee 
also satisfactory evidence of his, her, or their being such representa- 
tive or assignee, and requesting such grant and benefits as im that 


section mentioned, should be entitled to said paper so capable of 


being acknowledged and recorded, and granting the tithe and ben- 
efits aforesaid, on payment of the consideration therein mentioned, 
and tle said commissioners, or any two of them, with the Governor 
and attorney-general for the time being, to be shown by the Governor 
signing the grant and the attorney general attesting it, should and 
might execute and deliver and acknowledge, in the name and on 
behalf of the State, a lease In perpetuity to such grantee or licensee 
or corporation having such grant, license, power, or authority, and 
to the heirs and assigns of such grantee or licensee, or to the 
successors and assigns of such corporation, upon his, her, or 
their securing to» be paid to the State an annual rental of three 
dollars for each and every lineal foot measuring on the bulkhead 
line, or a conveyance to such vrantee or licensee or corporation 
having such grant, license, power, or authority, and to the heirs and 
assigns of such grantee or licensee, or to the successors and assigns 
of such corporauon, in fee, upon his, her, or their paying to 
154 =the State fifty dollars for each and every lineal foot measur- 
ing on the bulkhead line in front of the land ineluded in 

such conveyance ; | 
And whereas the Hoboken Land and Improvement Company, a 
corporation existing by and under an act of the Legislature of the 
State of New Jersey, passed the twenty-first day of February, one 
thousand eight hundred and thirty-eight, entitled “An act to in- 
corporate the ILfoboken Land and Improvement Company,” were, 
umong other things, authorized to purchase, hold, and improve real 
and personal property in this State, provided they should not hold 
more than one thousand acres of land at any one time, and were also 
authorized and empowered to purchase, fill up, occupy, possess, and 
enjoy all lands covered with water fronting and adjoining the lands 
that might be owned by them, and to construct thereon wharves, 
harbours, piers, and slips, and all other structures requisite or 
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proper for commercial and shipping purposes, as in and by said 
act, reference being thereunto had, may more fully and at large 
appear ; 

And whereas the said The Hoboken Land and Improvement 
Company, on or about the sixth day of May, one thousand eight 
hundred and thirty-nine, did purchase from Edwin A. Stevens and 
others, the children of John Stevens, then lately deceased, and from 
his widow, in fee simple, certain lands in the now city of Hoboken 
adjoining the ILudson river, and other lands in Hudson county, in- 
cluding, amongst others, the lands and premises hereinafter de- 

scribed, Which land and premises the said company doth still 
135 — possess and oceupy and own, and are described as follows— 
that is to Sav: 

Beginning at a point which would be on the easterly line of River 
street if the said street were continued southerly in a straight line, 
which beginning point is fifty feet northerly from the northerly line 
of Second street continued eastwardly and two hundred and seventy 
feet from and at right angles with the easterly line of Hudson street, 
and running from thence eastwardly and parallel with Second street 
to the bulkhead line as laid down on said commissioner’s map, and 
from thence running northerly along the said bulkhead line forty- 
five feet. more or less, to the southerly line of the grant heretofore 
inade by the State of New Jersey under the authority of the acts 
aforesaid to the Hoboken Land and Improvement Company, which 
grant bears date December twenty-first, eighteen hundred and sixty- 
nine, and which was recorded in the elerk’s office of the county of 
Hudson on the sixth day of June, eighteen hundred and seventy, 

Book 210 of Deeds for that county, pages 606, &e., to which ref- 
erence is taade; trom thence running westerly along the southerly 
line of the said grant to the easterly line of River street extended, 
ond from thence running southerly along the said easterly line of 
River street so extended forty-five feet, more or less, to the place of 
beginning, said traet being composed of land bounded eastwardly 
upon and along Hudson river and lands under the waters of said 
river in front of the land bounded eastwardly upon and along 

liudson river as last aforesaid, as in and by the said deed of 
136 conveyance from Edwin A. Stevens and others will more 

fully appear, the said deed being recorded in the clerk’s 
office of Bergen county in Liber A 4 of Deeds, pages 287 to 312 

And whereas the said The Hoboken Land and Improvement Com- 
pany, being so seized and possessed as aforesaid of the said tract of 
land adjoming the Hudson river as aforesaid, hath produced to said 
commissioners a duly certified copy of said legislative act incorpo- 
rating said corporation, passed February 21, 1858, and hath made 
application in writing requesting such grant and benefits as in the 
fourth section of said supplementary act is mentioned, and agreeing 
to pay therefor the consideration mentioned in the said fourth see- 
tion of said sup iplemental act ; 

And whereas it appears to the said commissioners that the said 
The Hoboken Land and Improvement Company hath by their 
charter such grant and license, power and authority, as in the said 
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fourth section is mentioned, and are entitled to said paper capable of 
being acknowledged and recorded and granting the title and bene- 
fits aforesaid upon payment of such consideration as aforesaid ; 

And whereas such consideration, to wit, the sum of two thousand 
two hundred and fifty dollars, being fifty dollars for each lineal foot, 
measuring on the bulkhead line in front of the land included in this 
conveyance, has been paid by the said The Iloboken Land and Im- 
provement Company to the treasurer of said State: 

Now, therefore, know ve that the said The State of New Jersey, 

by said commissioners, with the said Governor and attorney 


137 ~—s general for the time being, in consideration of said sum of 


two thousand two hundred and fifty dollars to the treasurer 
of the State for the said State duly paid, hath granted, conveyed, 
and confirmed, and doth by these presents grant, convey, and con- 
firm, unto the said The Hoboken Land and Improvement Company 
so much of the lands and premises above described as may have 
been originally below the line of high-water mark and all lands 
under water in front of the land above described and extending 
therefrom to the exterior bulkhead and pier lines in the Iludson 
river recommended by the commissioners appointed under the act 
aforesaid, approved April 11, 1S64, adopted and established in and 
by the said sup yplemental act, and bounded northerly and southerly 
by pavettetecipes projected in direct continuation of the northerly 
‘ind southerly boundary lines of said lands above described, on a 
course parallel with the lines of Third street as aforesaid, which said 
lands above deseribed and lands under water in front thereof, taken 
together, are described as follows: 

‘All and singular the lands and premises hereinafter particularly 
described, situate, ving, and being in the city of Hoboken, in the 
county of Hudson and State of New Jersey—that is to say, all lands 
now or formerly under water In Hludson river below the present or 
any former line of high-water mark, which are comprised within 
the following metes and bounds—that is to say: Beginning at -a 
point which would be on the easterly line of River street, if the said 

street were continued southerly ino a straight line, which 
158 = beginning point ts fifty feet northerly from the northerly line 

of Second street continued eastwardly, and two hundred and 
seventy feet from and at right angles with the easterly line of Ilud- 
son street, and running from thenee eastwardly and parallel with 
Seeond street to the bulkhead line as laid down on said) commis- 
sioners’ map, and from thence running northerly along the said 


bulkhead line forty-five feet, more or, less, to the southerly line of 


the grant heretofore made by the State of New Jersey under the 
authority of the acts aforesaid to the Hoboken Land and linprove- 


ment Company, which grant bears gdate December twenty-first, 

1 which was recorded in the 
clerk’s office of the county of Tludson on the sixth day of June, 
eighteen hundred and seventy, in Book 210 0f Deeds for that county, 


eighteen hundred and. sixty-nine, anc 


pages 696, &c.: from thence running westerly along the southerly 


line of the said grant to the easterly line of River street extended, 
and from thence running southerly along the said easterly line of 
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River street extended forty-five feet, more or less, to the place of 
beginning, said tract being composed of land bounded easterly 
upon and along Hudson river and lauds under the waters of said 
river in front of the land bounded eastwardly upon and along 
Hudson river as last aforesaid, as in and by the said deed of con- 
veyance from Edwin A. Stevens and others, the same being recorded 
in the clerk’s office of Bergen county in Liber A 4 of Deeds, pages 

287 to 512; and also all the land under water lying between 
139 =the above-mentioned exterior line for solid filling and the 

exterior line for piers as fixed by the said commissioners 
appointed under the said act, approved April 11, 1864, and shown 
on the sectional map aforesaid and bounded by the northerly and 
southerly lines of the above-deseribed tract produced eastwardly into 
the Iludson river, provided always that said land under water 
between the said exterior line for solid filling and the said exterior 
line for piers is to be used only for the purposes of a pier or piers 
constructed or to be constructed therein, and likewise any and all 
lands under water lying in front of that above described -and 
bounded by the northerly and southerly lines thereof to any points 
to which the said line for solid filling and exterior line for piers, 
respectively, may hereafter be legally extended, the same to be used 
for solid filling and piers, respectively, agreeably to the terms of said 
extension: 


To have and to hold the lands above described, with the appurte- 
nances and especially the right to fill up, reclaim, and improve the 
said lands under water and to erect wharves and piers thereon out 
to the said exterior bulkhead and pier lines, and to any other bulk- 
head aud pier lines further out in said: river which may hereafter 
be established by legislative authority, unto the said The Hoboken 
Land and Improvement Company, their successors and assigns, for- 
ever, 

And the said State of New Jersey doth further hereby covenant 

expressly with the said The Hoboken Land and Improve- 
110) =ment Company, their successors and assigns, that the said 

State of New Jersey will not make or give any grant or h- 
cense, power or authority, affecting lands under water in front of 
said lands hereby conveyed, and that the said The Hoboken Land 
and Improvement Company, their successors and USSILTAS, may re- 
claim and appropriate to their own use the said lands under water 
above described: subject, however, to the regulations and provisions 
of the various clauses of said supplemental act herein recited. 


[n witness whereof the said commissioners, appointed under said 
supplemental act, have respeetiyely set their hands (and seals) and 
caused the great seal of the State to be affixed, and these presents 
have been signed by the Honorable Joel Parker, our Governor, and 
attested by the Honorable Robert Gilchrist, our attorney general, as 
by the provisions of said supplemental act is required. 
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Done and dated at Trenton this eleventh day of May, in the year 
of our Lord one thousand eight hundred and seventy-two. 
RANCIS S. LATHROP. 
ETER VREDENBURGEL. 
HAS. S. OLDEN. 
IENNINGTON FL RANDOLPH. 
JO I; L P AR KE R, (ror, 
ROBT. GILCHRIST, At? y Gen'l. 


I 
4 
C 


[Seal of the State of New Jersey. ] 
Attest: HENRY ©. KELSEY, 
Sec’'y of State. 


141 Signed, sealed, and delivered in presence of (the words 
“and seals,’ on the 7th line of last page, erased before execu- 
tion)— 
ROBT C. BACOT, 
As to Signatures of Francis S. Lathrop, Peter Vredenburgh, 
Chas. S. Olden, and Bennington FB. Randolph. 


Sratre oF New JERSEY, | 
. > aS. 
Tludson County, j 


Be it remembered that on this twenty-seventh day of June, A.D. 
one thousand eight hundred and seventy-two, before me, Wm. A 
Macy, a commissioner of deeds invand for said county and State, 
personally appeared Robert C. Bacot, who, being duly sworn, on his 
oath deposeth and saith that he saw the within named Francis 8. 
Lathrop, Peter Vreedenburgh, Charles 8S. Olden, and Bennington FP. 
Randolph sign their names, respectively, to the within instrament ; 
that he knows them to be the riparian commissioners under the laws 
of the State of New Jersey, and the said commissioners did severally 
acknowledge that they signed the foregoing instrument for and on 
behalf of the State of New Jersey as their aet and deed for the uses 
and purposes therein expressed, he, this deponent, subscribing lis 
name thereto as an attesting witness. 


ROBT C. BACOT. 


Sworn and subscribed before me the day and vear above written. 
WM. A. MACY, 


Commissioner of Deeds. 


142 Exuipit D 8. 


The State of New Jersey, by commissioners, &ec., to the Morris «& 
Essex R.R. Co. Lease. Dated April 28, 1874. 


This indenture, made the twenty-eighth day of April, in the vear 
eighteen hundred and seventy-four, between the State of New Jer- 
sey, by its commissioners appointed by the Governor of said State, 
by and with the advice and consent of the senate thereof, under and 
by virtue of an act of the Legislature of said State, approved March 
31st, 1869, entitled a supplement to an act entitled “An act to ascer- 
tain the rights of the State and of riparian owners in the lands lying 
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under the waters of the Bay of New York and elsewhere in the State, 
approved April 11, 1864”—that is to say, by Francis S. Lathrop, 
Charles S. Olden, Bennington F. Randolph, and Thomas McKeen 
and the Governor of said State, to wit, Joel Parker, party of the first 
part, and the Morris & Essex Railroad Company, a body corporate 
of the State of New Jersey, party of the second part: 

Whereas, by an act of the Legislature of the State of New Jersey, 
approved April 6th, 1871, entitled “An act relative to the riparian 
commissioners,” it Was, among other things, enacted that the said 
commissioners, with the concurrence of the Governor and the attor- 
ney general, in all cases of application for grants or leases.of land 
which were not then or should not at any time of the application or 
at the time of the lease or grant be under tide-water, and in all cases 
of application for grants or leases for all or any of such lands, might, 

notwithstanding the first proviso of the 4th section of said 
143 = supplement, approved March 31, 1869, or any other clause or 
natter In said supplement contained, grant or lease, or lease 
first with a covenant to grant and grant afterward, for such princei- 
pal sum that the interest thereof at seven per centum will produce 
the rental, such lands, or any part thereof, lving between what was 
at any time heretofore the original high-water line and the exterior 
lines established or to be established, and grant or lease, in all cases 
in which in their diseretion they shall think such grant or lease 
should be made, such rights, privileges, and franchises as they are 
authorized to grant in cases directly with said 4th section of said 
supplement approved Mareh 31, 1869, and enter into the same cov- 
enants in the name of the State in all cases of grants or leases, where 
they deem such covenants proper, as are authorized in grants or 
leases under said 4th section of said supplement approved Mar. ol, 
IS69, and insert such other covenants, clauses, and conditions Jin 
said grants or leases as they shall think proper to require from the 
erantee or lessee or ought to be made by the State, provided that 
nothing in said act, approved April 6th, 1571, contained, should 
authorize grants or leases In front of a riparian owner to any other 
than such riparian owner, except on the proceedings and conditions 
in said supplement, approved Mar. 31, 1569, provided ; and provided 
also, that the application for grants and leases and the certificate of 
said commissioners, Governor, and attorney general may, in the 
cases thereby provided for, vary from the provisions of the said sup- 
plement in such manner as to conform to that act; 
144 And whereas by an act passed March 27, 1874, entitled a 
further supplement to an act entitled “An act to ascertain 
the rights of the State and of the riparian owners in the lands lving 
under the waters of the Bay of New York and elsewhere in the 
State,” approved April 11th, 1864, it was, among other things, enacted 
that it shall be lawful for the riparian commissioners, or any three 
of them therein concurring, together with the Governor of this State, 
to fix and determine within the limits prescribed by the law the 
price or purchase-money or annual rental to be paid by any appli- 
cant for so much of lands below high-water mark or lands formerly 
under tide-water belonging to this State as may be described in any 
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application thereof duly made according to law; and the said com- 
missioners, or any three of them therein acting and concurring, 
together with the Governor, shall, in the name and under the great 
seal of the State, grant or lease said lands to such applicant accord- 
ingly, and all such conveyances or leases shall be prepared by the 
sald commissioners or their agents at the cost and expense of the 
grantee or lessee therein, and shall be subseribed by the Governor 
and at least three of said commissioners and attested by the sec- 
retary of state, and enacting that all aets and parts of acts incon- 
sistent with the provisions of said last-mentioned act be, and the 
same were thereby, repealed and the said last-rmentioned act should 
take eflect immediately ; 

And whereas the said party of the second part was hereto- 
145 fore and is now seized in fee simple of all that tract of land 


Which adjoins but was above the original high-water mark of 


the tidal waters of Iludson river, beginning at the centre of North 
7th street, in Jersey City, at the original line of high-water mark, 
thence running along the said line of high-water mark, as the same 
originally ran, northerly to a point where the said line intersects or 
would have intersected the north line of the most northerly tract of 
land in Hoboken south of Ferry street, heretofore conveyed or agreed 
to be conveyed by the Hoboken Land and [Improvement Co. to the 
Morris & Essex RK. R. Co.; thence westerly from the point last stated 
a considerable distance Inland, and running also westerly from the 
point of beginning a considerable distance inland, and so where (”) 
riparian owners within the said supplemental act and the act ap- 
proved April Oth, IS71, entitled An uct relative to the riparian Coll- 
missioners and the Hoboken Land and Improvement Company, 
riparian owners to the north, and the Jersey Shore Improvement 
Company, riparian owners to the south, have, by conveyances ex- 
tinguished or passed to the said party of the second part all claim 
to anv grant or lease from the State of the lands hereinafter leased, 
subject as to a part to certain exeeptions and provisions hereinafter 
referred to ; 

And whereas the said party of the second part hath heretofore de- 
mised, leased, and let unto the Delaware, Lackawanna and Western 
Railroad Company, a corporation recognized by the laws of the State 
of New Jersey, for a term or terms uot yet ended, the lands hereby 
conveyed and the said adjoining lands, whereby the said last-men- 

tioned railroad company is in possession of said land ad- 
146s joining high-water mark, and are the tenants of the riparian 

owners thereof under and in pursuance of the lease from the 
said The Morris and Essex Railroad Company to the said The Dela- 
ware, Lackawanna and Western Railroad Company, and the said 
party of the second part is riparian owner thereof subject to the 
last-inentioned lease; and the said party of the second part and the 
said The Del., Lack. & Western R. R. Co. have, in due form of law 
and as preseribed in the said supplement approved Mareh 31, L869, 
as amended by the said act entitled “An act relative to the riparian 
commission,” approved April 6th, 1871, made application in writing 
to the said commissioners, Governor, and attorney general, setting 


wa 
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forth their desire to obtain a lease to the party of the second part 
in perpetuity of the lands, whether under tide-water or not, which 
lie between said north and south lines and in front of the lands 
above described, from said original line of high-water mark to the 
exterior lines established or to be established, and requesting the 
said commissioners and Governor to designate what lands, whether 
under water or not, lie between the original high-water mark and 
the exterior lines, and to fix the annual rent to be paid: for such 
lease and also the amount to be paid for a conveyance in fee simple 
to the party of the second part; 

And whereas the said commissioners and Governor have under 
their hands designated the land hereinafter leased in perpetuity as 
tracts of land for which such lease was desired, some of which were 

heretofore, but are not now, under tide-water, and some of 
147. ~—so which are now under tide-water, but all of which le between 

the original lines of bigh-water mark aforesaid and the ex- 
terior lines fixed and established in and by said supplemental act, 
and for which this lease may properly be made under said acts, 
and have fixed the sum of $5,583 as the annual rental for said lands 
hereby leased and the sum of $76,900 as the price or compensation 
to be paid to extinguish said rent, and certified the boundaries and 
the price and compensation and amount of rental aforesaid to be 
paid for the same; 

And whereas the amount of said annual rental is hereby secured 
to be paid to the treasurer of said State; and whereas the adjacent 
riparian owners have extinguished their right to or conveyed to 
the said party of the second part all claims to the lands hereinafter 
leased, subject and except, so far (%) as the part of the land lying 
between the exterior line for solid filling and the exterior lines for 
pliers is concerned, as ina certain deed and agreement from the 
Hoboken L. & L. Co. is mentioned and hereinafter referred to, and 
the said lands hereby released therefor le in front of no other 
riparian owner within the meaning of said act; 

And whereas, under the circumstances hereinbetore reeited, the 
lease hereby made is authorized to be made in and by the said sup- 
plement approved Marehl 51, 1869, as amended by the said act, An 
act relative to the riparian commissioners, approved April 6th, 1871, 
and the said act passed March 27th, 1874; 

And whereas the said commissioners and Governor think that 

this lease should be made with the covenants, conditions, and 
148) grants herein contained and the samme are in such case au- 

theorized to be contained in and by virtue of said statute last 
stated : 

Now, therefore, in consideration of the premises and. of one dol- 
lar paid to the said State by the said The Morris & Essex R. R. Co., 
and of the rents, covenants, and conditions on their part and that 
of their successors to be paid, kept, and performed, the said party 
of the first part doth hereby grant, bargain, sell, convey, and let 
unto the said parties of the second part, their successors and assigns, 
forever, to hold as hereinafter expressed, all that tract of land abutted 
and bounded as follows: 

1U—170U 
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Beginning at the centre of North 7th street,in Jersey City, at the 
original line of high-water mark ; thence running along said line of 
high-water mark as the same originally ran northerly to a point 
where the said line intersected or would have intersected the north 
line of the most northerly tract of land in Iloboken, south of Ferry 
street, heretofore conveyed or agreed to be conveyed by the IHobo- 
ken L. & L. Co. to the Morris & Essex RR. R. Co. ; thence easterly 
from the point of intersection last stated in a straight line parallel 
with Ferry street to a point where the easterly line of Garden street 
produced across and beyond Ferry St. southerly will intersect the 
same; thence northerly along such produced line of Garden St. to 
the southerly line of Ferry St.; thence along the southerly line of 
Ferry street south 68 degrees 41 min. E. to the easterly line of IInud- 

son St. produced southerly to the southerly line of Ferry St. ; 
149 ~~ thence 54 deg. 57) min. be. 720 feet 6 in. to the exterior line 

for solid filling, as shown on sectional map No. 6, made by 
the comtissioners appointed under the act entitled An act to ascer- 
tain the rights of the State and the riparian owners in the land ly- 
ing under the waters of the Bay of New York and clsewhere in the 
State, approved April 11, 1864; thence south 25 deg. 47 min. W. 
1,555 feet to a point where the centre line of North 7th St. if pro- 
duced easterly to the said exterior line for solid filling would inter- 
sect the same; thence along such centre line of North 7th St. north 
74 deg. 56 min. W. to the original high-water mark, the point of 
beginning. 

And also the right, liberty, privileges, and franchises to exclude 
the tide-water from so much of the land above leased as lies east- 
erly of the original line of high-water mark, and now or hereafter 
under the tide-water, by filling in or otherwise improving the 
same, and to appropriate the same to their exclusive use. 

And also all and singular the land under water and the 
piers and other structures now existing between the above-men- 
tioned exterior lines for solid filling and the exterior line for piers, 
iis fixed by the sald commissioners last Inentioned, ana Lootaricle d iis 
follows: Beginning on the exterior line for solid filling at the begin- 
ning point of the last course in the tract first described, and runuing 
thence south 71 deg. 25 min. Kk. O40 feet to the exterior line for pliers 
as fixed by said last-mentioned commissioners ; thence along said 
exterior line for piers north 22 deg. 34 M. Ee. 1,515 feet; thence 

north 70 deg. 25 M. W. 450—to the exterior line for solid fill- 


150 = ing; thence along the exterior line for solid filling south 25 


deg. 07. M. W. 1,958 feet to the place of beginning. 

And also the riglit, liberty, privilege, and franchise of building 
piers alone on the land last mentioned—that is to say, that which 
lies between the exterior lines already fixed ubove mentioned and 
said north ana south lines of said tract last described, CNC pted una 
provided us Is excepted and provided In anv contract, agreement, or 
conveyance between the Hloboken L. & 1. Co. and the Morris & 
Essex RK. RR. Co., in the same manner as if the exceptions and = pro- 
Vision aforesaid were herein inserted, and to which reference ts 
hereby made, and if and when said exterior lines shall be fixed at 
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any other points or places further out into the said river; also an 
and all land lying between the present exterior lines for soli 
tilling above described and said new exterior line for lines for solid 
filling, bounded, however, north and south by the north and south 
lines above mentioned extended to the new line or lines for solid 
filling, with the right, liberty, privilege, and franchise of excluding 
from so much of the land lying between the present line. for solid 
filling and the new exterior line or lines for solid filling and the 
northerly and southerly lines before mentioned, the tide-water, by 
filling in or otherwise improving the same, and to appropriate the 
land last described to their own exclusive private use; and if and 
when the said exterior lines shall be fixed at any other points or 
places further out in the said river, also any land lying between the 

new exterior line or lines for solid filling and the new pier line 
151 or lines, with the right, liberty, privilege, and franebise of 

building piers alone upon the land last mentioned, together, 
also with the right, so far as the upland from the time made shall 
adjoin the navigable water, to the perquisites of wharfage and other 
like profits, tolls, and charges, to take, to have, to use, exercise, and 
enjoy and to bold the said lands and premises, and all the rights, 
liberties, privileges, and franchises and perquisites aforesaid exer- 
cisable in and over and with reference to the same, to and for the 
said said several uses, interests, and purposes, and in the manner 
that they are above conveyed to the said The Morris & Essex R. R. 
('o., their successors and assigns, forever, subject to the rents and 
covenants and conditions hereinafter reserved and made, and subject 
to the regulations Imposed hy law on the exercise of the said rights 
or property hereby granted and to such as shall hereafter lawfully 
be made, the said party of the second part yielding and paying 
therefor vearly during the continuance of the leasehold estate hereby 
yranted to the said party of the second part in the lands and other 
property hereby granted, unto the State of New Jersey the sum of 
$5,553, lawful money of the U.S., without any deduction or abate- 
ment whatsoever, by equal half-yearly payments on the first days of 
July and January in each vear, the first payment thereof to be made 
onthe first day of July now next ensuing. 

And the said party of the second part doth hereby, for itself, its 
successors and assigns, covenant and agree to and with the said party of 

the first part, its successors and assigns, — shall and will from 
152s time to time, and at all times during the estate hereby granted 

to it, well and truly pay or cause to be paid tu the State of 
New Jersey the vi arly rent of BO.O85, hereinbefore reserved, upon the 
several days and times hereinbefore reserved to be paid by the party 
of the second part, its successors and assigns. 

And that if it shall happen that the said yearly rent or any part 
thereof shall at any time hereafter be behind and unpaid by the 
space of sixty days next after the same shall become due it shall be 
lawful, without demand for such rent in arrears, for the said party 
of the first part, by its officers and agents or otherwise, into the said 
tract of land and every part thereof to enter and distrain all things 
on said premises belonging to the said party of the second part or 
to the said The Del., Lack. & West. R. R. Co. for said annual rent 
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or such part thereof as shali be behind and unpaid, and the distress 
or distresses there found to take and convey away and detain and 
keep or otherwise dispose of according to law until said rent and all 
arrears thereof and the costs and charges occasioned by the non- 
payment at the time in that behalf above mentioned shall be fully 
paid and satisfied. 

And also that in such case it shall be lawful for the said party of 
the first part; by its officers or agents or otherwise, into the said 
tracts of Jand hereby leased to re-enter the same, and every part 
thereof to have, possess, and enjoy. 

And the said The Del., Lack. & West. R. R. Co., by sealing these 

presents with its common seal, doth hereby covenant and 
153s agree to this indenture and the terms and provisions thereof, 

and in consideration of the premises aforesaid and of one 
dollar to it paid by the said party of the first prea doth covenant 
and agree with the said party of the first part, as surety for the said 
party of the second part, that so long as the said The Del., Lae. & 
West. R. R. shall possess, use, or hold the lands, rights, and privileges 
hereby granted they, the said The Del., Lack. & West. R. R. Co., 
will pay to the said party of the first part the yearly rent aforesaid 
at the times and in the manner aforesaid if the said party of the 
second part shall fail to pay the same or any part thereof in) man- 
ner aforesaid and that without demand of payment of said rent 
being first made upon the party of the second part by or for the 
party of the first part. 

And the said the State of New Jersey doth hereby expressly cove- 
nant and agree that a conveyance to the party of the second part 
or its successors or assigns, as it shall direct, in fee simple shall be 
made by the State of New Jersey of and for all or any part of the 
said Jands and benefits hereby granted free and discharged of the 
whole or of an equitable portion of the said rent on their paving 
to the said State the sum of $76,900 or an equitable portion of that 
Sun, according to the quantity and value of the land desired to be 
discharged from the said rent or a portion thereof, 

And the said State also covenants to and with the said party of 

the second part, their successors and assigns, that the said 
154. State will not make or give any grant or license, power or 

authority, to any other person or corporation affecting lands 
under water in front of said lands hereby leased. 

In witness whereof the said commissioners have respectively set 
their hands and caused the great seal of the State to be fixed hereto, 
and these presents have been signed by Joel Parker, Governor, and 
attested by Henry C. Kelsey, sec’y of state: and the said The Del., 
Lack. & West. R. Ro and the said The Morris & Essex R. R. Co. 
have caused these presents to be signed by their presidents, respect- 
ively, and their corporate seals to be respectively affixed the day 
and year first above written. 

JOEL PARKER. 
PRANCIS 8S. LATHROP. 

[G. s. OF N. J.) CILAS. 8S. OLDEN, 
BENNINGTON FL RANDOLPII. 
THOS. McKEEN. 
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Attest: HENRY C. KELSEY, 
Sec’y of State. 
Witness to signatures of commissioners: 
ROBT C. BACOT. 
THE MORRIS & ESSEX R. R. CO., 
(i. s.] By SAM’L SLOAN, Pres. 
Attest: FRED. F. CHAMBERS, See’y. 
THE DEL., LACK. & WEST. R. R. CO., 
[re s.] By SAM'L SLOAN, Pres. 
Attest: FRED. S. CHAMBERS, See’y. 


STATE OF NeW JERSEY, 88: 
Be it remembered that on this fourth day of May, 1874, be- 
155 fore me, the subscriber, an M. C. C.of New Jersey, personally 
uppeared Rob't C. Bacot, who, being by me duly sworn, on 
his oath saith that he saw Francis S. Lathrop, Charles 8S. Olden, 
Bennington FF. Randolph, and Thos. MeKeen, the within-named 
commissioners, sign, seal, and deliver the within lease as their vol- 
untary act; that the said Rob’t C. Bacot thereupon subseribed his 
name as an attesting witness. 
ROBERT C. BACOT. 
Sworn and subseribed before me— 
JAMES B. VREDENBURGIHL, 
M. C. C. of N. J. 


Received in reg’s office and recorded May 2, 1876, at 3.45 p. m., 
on page 646 of Liber 206 of Deeds. | 
Exurpir D 9. 


Map filed under said act, Exhibit D 6. 


Exuipit D 10. 


Maps showing grants and lease to the Morris & Essex Railroad 
Company. 
Exuisir D 11. 


Map made by Speilman & Brush, Oct. 22, 1878. 


Exuipir D 12. 


Map of J. C. Payne, August, 1878, of water front, showing. grants 
made by act of Legislature and by riparian commissioners. 


Exutipit D 13. 


Part of Douglass map copied by Frank IH. Earle. 
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156 United States Circuit Court, District of New Jersey. 
Tue Mayor axp Councin or HOBOKEN 
vs. 


PENNSYLVANIA RAILROAD COMPANY. 
Ejectment. Second street. 


THe Mayor AND CounciL or HoBpoken 
vs. 
PENNSYLVANIA RAILROAD COMPANY. 


Ejectment. River street. 


Examination of witnesses had before me, Charles Meyer, Jr., U.S. 
commissioner, at my office, No. 93 Washington street, in the city 
of Hoboken, on the thirtieth day of November, A. D. 1SS1, in the 
presence of Malcolm W. Niven, Esq., attorney for the plaintitls, 
James B. Vredenburgh, Esq., counsel for the Pennsylvania Rail- 
road Company, Ion. Leon Abbett, counsel for other defendants. 


Defendant offers in evidence a certified copy of a lease from the 
Camden and Amboy Railroad and Transportation Company and 
others to the Pennsylvania Railroad Company, bearing date June 
SO0th, 1871, and also the Laws of 1878, page 1205, contirming said 
lease. 


Joun C. PAYNE, a witness produced on the part of the defendant, 
The Pennsylvania Railroad Company, being duly sworn, deposes 
and says: 

I am a civil engineer and surveyor, doing business in Jersey City ; 

have been such ten or twelve years, and as such have made 
157) = maps of various parts of the county of [ludsom; have made 

some of the maps of the riparian commissioners for some 
years; [ make them for Mr. Bacot. 

Witness, shown a map, says: 

I made this map. | 

Map offered in evidence and marked Exhibit No. 14 on part of 
the defendants. 

That part of the map tinted blue represents the space covered by 
waterat the present time. The black dotted line further east, marked 
exterior line for piers, represents the riparian commissioners’ exte- 
rior line for piers on the Hudson river accurately. The black dotted 
line further west, marked exterior line for solid filling, is the riparian 
commissioners’ exterior line for filling. The portion of map colored 
brown represents the piled docks in that locelity. The portion col- 
ored gray next to the water represents an engine-house connected 
with a derrick, and the larger portion represents a boiler-house and 
machine shop. The portion tinted red represents machine shops 
and shops for working of wood, offices, paint shops, I think, and 
buildings used in connection with the works there. I compiled this 
map, Exhibit D 14, the greater part, from actual survey; location of 
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docks, streets, and buildings, all from actual survey, except high- 
water line of 1804, which is taken from Loss’ map, and the location 
of high water in 1864, which is as shown to me by Mr. Frank 
Stevens, superintendent of the works, and the high- water line of 
1869, which I took from the map on file in Trenton, marked Ex- 

hibit D 9 in this cause. showing the grant of the State to the 
158 United Delaware and Raritan Canal Company, Camden and 

Amboy Railroad and Transportation Company, and New 
Jersey Railroad and a Company by act of March 31st, 
1869, filed June 1lSth, 1569. 

(). Show the location of the grant (Exhibit D 9) upon the map, 
Exhibit D 14, made by you. 

A. It lays between the most southerly dotted line on Exhibit D 
14 and the next dotted line north, and extends from the original 
high-water line outinto the Hludson river. The original high-water 
line in 1804 is so marked on this map by a black wavy line ; it In- 
cludes the land in question both in Second street and in River 
strect in these ejectment ‘suits against the Pennsylvania Railroad 
Company, and being the land in question. The distance between 
high-water mark of 1864 and high-water mark of 1869 is about 
eighteen feet. The rate of accretion is about three and — half feet 
per vear. ‘The distance between the high-water mark of 1869 and 
what is now is about thirty feet, and the rate of accretion for these 
twelve vears is about two and a half feet per year. Second street, if 
continued easterly beyond present high-water mark, it would cut 
off of the dock a triangle of thirteen feet wide on west end, and run- 
ning to nothing about 100 feet further east. The extension of River 
street further south from Second street would cut off the following 
Improvements: It would completely cut out the brick building and 
part of another, as shown on this map. The brick buildings are 
shown in red on this Dhiap. 

Cross-examined : 
150) On Exhibit D 9 the grant by the State is included between 
the two red lines, one on the north and one on the south. 
That is not shown to any particular point either on the east or west, 
except on the east it is to the Hudson river and to the west indefi- 
nitely. The description attached to the map bounds it on the west 
by the original high-water line. 

In 186 the high- water line was about 30 fect west of present high- 
water line, about 18 feet east of high-water line of 1864, and about 
SoU feet east of the original high water line in 1804. ‘The width of 
the inner end of pier, which IL said would have 15 feet cut off, is 
about 25 feet. There is solid ground immediately south of the pier 
at that point. 

The solid filling extends east of the west end of pier about 150 
feet. I have been over the ground in person. I step from the solid 
ground to the pier from the same level. For nearly all the distance 
of 150 feet the pier is accessible from the solid ground. I do not 
know whether, if that triangle were cut off, there would be an ample 
access to the pier. Ido not know what the needs of the case are. 
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Where I have left it in plain white color (on D 14) it shows there 
are no buildings, though I think there are arrangements for mould- 
ing iron floors and so on. ‘Taking that part of the dock as far east 
as the solid filling goes, after cutting off the triangle, there would 
be three-quarters of that part of the dock left. 


JOHN C. PAYNE. 


160 Taken, sworn to, and subseribed before me this 30th day 
of November, A. D. 1881. 
CHAS. MEYER, Jr., 
U.S. Com’r. 


It is admitted by the counsel of the respective parties that on 
Loss’ map the streets that run to the Fludson river are laid down to 
ordipary high-water line as it existed in 1804. 

CHARLES MEYER, Jr., 


U.S. Commissioner. 


United States Circuit Court, District of New Jersey. 


Tne Mayor AND ComMon CouNnciL OF THE City or LopokeNn 
is, 
THe PENNsyLVANIA R. R. Co. 


In ejectment. 


Tue Mayor AND ComMon CouNCIL OF THE Crry or HopokrEn 
is, 
THe PeENNsyYLVANIA R. R. Co. 


In ejectment. 


Depositions taken, de bene esse, before William S. Belville, Esq., 
2 commissioner of the United States circuit court. in the city of 
Trenton, on Tuesday, February 7th, 1S82, at ten a.m. 


Appearances : Maleolm W. Niven, for complainant, and James 
V. B. Vredenburgh, for defendant. 

JosErH DD. HALL, a witness produced on the part of the defend- 
ant, being duly sworn, testifies as follows: 
161 ~~ Direct examination by Mr. Vrepenspuranu: 

(). What position do you oecupy ? 

A. Assistant secretary of state. 

(). State of New Jersey ? 

A. Yes, sir. 

(. Have been such for how long? 

A. Sinee, | think, 1875. 

(). You have been connected with the office how long ? 

A. ‘Twenty-one years. : 

(). Is there filed in this office any map by the united companies, 
under an act passed In 1S6Y, embracing a portion of the water front 
in the city of Hoboken? 
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A. Yes, sir. 

®. When was it filed ? 

A. On the 18th of June, 1869. 

(). (Witness is shown a map.) 

A. This isa map and description which was then filed. “It isa map 
and description of lands lying under the tide-waters of the Hudson 
river in the city of Hoboken, in the county of Hudson and State 


L of New Jersey, granted to the United Delaware and Raritan Canal 
Company, Camden and Amboy Railroad and Transportation Com- 
j pany, and the New Jersey’ Railroad and Transportation Company 


by an act of the Legislature of the State of New Jersey approved 
March 3ist, 1860.” 

This map is offered in evidence, and the copy already offered is 
marked D 9 in place of the original. 

Not cross-examined. 


J. D. HALL. 


162 Sworn to before me, February 7, 1882, at Trenton, N. J. 
W. 8S. BELVILLE, 
U. S. Comm. 


4 

Joux P Lansina, a witness produced on the part of the defend- 
ant, being duly sworn, testifies as follows: 

a Direct examination by Mr. VReEDENBURGH : 

(Q). What position do you oceupy ? 

A. Clerk in the treasury department. 

_ Q. Of the State of New Jersey ? 

A. Yes, sir. 

(). Been so how long? 

A. ‘Twenty vears. 

Q. From your books can you tell us whether the united compa- 
nies have paid to the State of New Jersey the $20,000 mentioned in 
an act entitled “An act to entitle the united companies to improve 
lands under water at the Kill Von Kulland other places,” approved 

2 March Sist, LS69, or not? 


A. I can. 
Q. Have they ? 
A. They have. 
(. When did they pay it? 
A. 25th of June, 1869; the check was received and deposited here 

Ss on the 25th of June, 1869: the check was dated the 21st of June 
and was deposited on the 25th. 

A. And it so appears upon the books of the treasurer of the State 
of New Jersey ? 

A. Yes, sir. 

Not cross-examined. 


JOHN P. LANSING. 
Sworn to before me at Trenton, February 7, 1882. 
af W. S. BELVILLE, 
11—170 U. S. Commissioner. 
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163 U.S. Circuit Court, District of New Jersey. 


Tue Mayor AND CounciL oF THE City oF HoBokeN 
vs. 
THe PENNSYLVANIA RAILROAD COMPANY. 
In ejectment. 
And 


Toe Mayor AND CouncIL oF THe City or Hopoken 
vs. 
THe PENNSYLVANIA RAILROAD CoMPANY. 


In ejectment. 


Depositions taken before Charles K. Cannon, a master and exam- 
iner of the court of chancery of the State of New Jersey, in the 
above causes, at the city of Hoboken, this 25rd day of May, A. D. 
1882, at 3 o'clock in the afternoon, 


Present: Joseph D. Bedle, of counsel with the Pennsylvania Rail- 
road Company ; Jolin C. Besson, of counsel for the City of Hoboken. 


ANDREW REASONER, a witness produced on the part of the de- 
fendant, being sworn according to law, on his oath saith, being ex- 
amined by Mr. Bepie: 


(. Where do you reside? 
164 A. Morristown, New Jersey. 

Q. What position do you hold in the Delaware, Lacka- 
wanna and Western Railroad Company ? 

A. Superintendent of their leased line—the Morris and Essex. 

Q. And have been such superintendent for how long ? 

A. Since ‘70. 

Q. And your chief office is where ? 

A. Hoboken, New Jersey. 

Q. Are you familiar with the piers and slips and buildings and 
other property of the Morris and Essex Railroad Company, under 
lease to the Delaware, Lackawanna and Western Railroad Company 
at the terminus at Hoboken ? 

A. ¥ Cs, sir. 

(). (Witness being shown Exhibit D 4, is asked :) Do you see on 
this map what is marked as Morris and Essex railroad depot? 

A. Yes, sir. 

Q. And westerly of that do you see two dark-colored blocks or 
spaces ? 

A. Yes, sir. 

Q. And westerly of that do you also see what is marked Morris 
and Essex railroad ? 

A. Yes, sir; with two tracks. 

Q. Do you also see what is marked as freight shed ? 

A. Yes, sir. 
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Q. Do you also see on this map what are marked as the extended 

lines of River street, if produced, to the Morris and Essex railroad 
property ? 

165 A. Yes, sir. 

Q. (Witness being shown Exhibit D 10, is asked :) Do you 
see what is marked as Hudson street, where it strikes Ferry street, on 
this map? 

A. Yes, sir. 

(). And to the east of that do you see the two dotted lines appar- 
ently indicating an extension of the street ? 

A. Yes, sir. 

(). Do you also see on this Exhibit D 10 what are marked as slips 
and piers within what is called the lease by the State of New Jersey 
to the Morris and Essex Railroad Company ? 

A. Y es, sir. 

(). Are you familiar with those piers ? 

A. Yes, sir. 

(). Do you see on this map the larger slip ? 

A. Yes, sir; that is a canal, as we call it. 

ry What is that used for ? 

For all kinds of vessels to go up in to load and unload, from 
avi ah boat to the biggest steamer that floats. 

(). Is it used in conneetion with your railroad business ? 

A. Yes, sir. 

(). To the north of that canal or basin, how many railroad tracks 
have you—about ’ 

A. To the north of that 2? That is in Hoboken. 

(). Yes; to the north of it? 

A. There must be twenty-three tracks; I should say about twenty- 
three tracks. 

(. And to the south of the longest basin how many are there— 

about ? 
166 A. Probably about forty. 

(). What are the piers that are laid down on Exhibit D 10 
used for, and the slips? 

A. The first four are used for merchandise of all descriptions. 

(). The first four which way? 

A. Going south, and the next one is for coal, and so on south for 
coal until we get further down to Jersey City; then it 1s for mer- 
chandise again. 

(). Are there railroad tracks upon the piers ? 

A. Yes, sir. 

(). Upon all of them ? 

A. All of them. 

(). How high are those piers above the surface of the sarround- 
Ing earth ? 

‘A. The earth and those first piers are about of a height; they 
average, I guess, about five feet above high water—the first four— 
and those others at the end, they run twenty -five at the end of the 
piers, and the rest of this street up as high as thirty-five and forty 
feet above high water. 
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Q. I call your attention to Exhibit D 11, already shown to you, 
and ask you what buildings of the railroad company the extended 
lines of River street would first strike ? 

A. It would first strike what we call the passenger sheds—that is, 
going south ; then it would take off a corner of the freight-house 
and offices; that strikes as you go south, and then it would strike 

the coal piers all the way down. 
167 Q. How many tracks are there in your passenger build- 
ings there ? 

A. Four in the building and some to the south of it. 

Q. Are those the main tracks in the building ? 

A. Yes, sir; where we let in and send out all of our trains. 

Q. How many horse-car lines run down to the ferry through 
Ferry street ? 

A. I don’t know how many different lines there are; think there 
are four distinct lines. 

Q. Where do they run to? 

A. To Jersey City, up the elevator, and down to the court-house, 
up Washington street and up to the elevator,and there they branch 
out to go to different points; I don’t know but there are five differ- 
ent lines. : 

Q. About how many horse-ears run daily—leave the ferry daily? 

A. I have no idea; [ should suppose there was three hundred or 
more; they run very frequently. 


(Mr. Besson objects to all the testimony on the ground that it is 
irrelevant to the issue.) 


Being cross-examined by Mr. Brsson: 
Q. All your tracks, then, are south of Newark street a considera- 
ble distance ? 
A. Yes, sir. 
By Mr. Bopie: 


Q. And your tracks are also south of Ferry street ? 
A. Yes, sir. 


Taken, sworn to,and subscribed this 23rd day of May, A. D. 1882, 


at Hoboken, N. J., before me— 


It is consented by counsel that the signature of the witness to his 
testimony be waived. 
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168 United States Circuit Court, District of New Jersey. 
MAYOR AND CoUNCIL OF THE City oF HoBoKen 
v8. 
PENNSYLVANIA R. R. Co. 


oT 


Ejectment. River street. 
Mayor AND CouNCIL OF THE City OF HOBOKEN 
vs. 
PENNSYLVANIA R. R. Co. 


—— 


Ejectment. Second street. 


MAYOR AND COUNCIL OF THE City OF HopokKEN 
v8. 
LLAMBURG-AMERICAN STEAM Packet Co. 
Ejectment. Third street. 


Mayor AND CouNCIL OF THE City OF HopokeN 
} vs. 


NortTH GERMAN Lioyp STEAMSHIP Co. 
—* ry ° 
~— Ejectment. Third street. 


169 Mayor AND CounciL OF THE Crtry or HopoKken 
V8. 
Apoupu E. Scumipt et als. 


Ejectment. First street. 


Mayor AND CouNcIL OF THE City OF HoBpoKEN 
vs. 
Apoureu E. Scuminpt et als. 


Ejectment. Newark street. 


$ We consent that the act incorporating the Hoboken Land and 
[Improvement Company and all amendments and supplements, the 
riparian act (Revision Laws of New Jersey, page 980) and all amend- 
mentsand supplements thereto, and all other acts of the Legislature 
of the State of New Jersey may be read in evidence at the trial of 
the above case. 


LEON ABBETT, 
Ait’y, Certain Def’ts. 
I. W. SCUDDER, 
For SCUDDER & VREDENBURGH, 
Att’ys for Penn. R. R. Co. 
MALCOLM W. NIVEN, 
Att'y for PU ffs in all Suits. 


170 The following sections are from the ordinance of the city 
of Hoboken approved January 9, 1858: 
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An ordinance relating to streets. 


The mayor and council of the city of Hoboken do ordain as fol- 
lows : 


Section 1. That the several streets and public alleys in the city 
of Hoboken shall be known by the names mentioned and designated, 
respectively, on the map of Hoboken made by Charles Loss and 
filed in the clerk’s office of the county of Bergen, except the street 
marked and named on said map “ Philadelphia post road,” which 
shall be hereafter known and called “ Newark street,” and that the 
public alley running between Washington and Hudson streets shall 
be called “Court street;” that the most southerly street now open 
and leading to the ferry and running east and west shall be known 
by the name of Ferry street. 

Sec. 2. That River street shall extend and run from Third street 
on the south to Fourth street and from Fifth street to the stone 
wall of Edwin A. Stevens on the north until further opened by the 
owner or owners of the premises along the line thereof for public 
use, and shall not be less than sixty feet wide. No court-yard on 
either side of said street shall extend unto the same. bevond the 
distance of thirteen feet (15.) 

Sec. 5. That Hudson street shall extend and run from Ferry 
street; on the south to Seventh street on the north, as now laid out, 
and shall not be less than eighty feet wide at any point, and that no 

court-vard on either side thereof shall extend unto said 
171 ~— street beyond the distance of eighteen feet (15). 

Sec. 4. That Washington street shall extend from Ferry 
street on the south to Seventh street on the north, as now laid out, 
and shall not be less than one hundred feet wide at any point, and 
that no court-yard on either side thereof shall extend into said 
street beyond the distance of fifteen feet (15). 

Sec. 5. That Bloomfield street and Garden street shall each ex- 
tend and run from Newark street on the south to Seventh street on 
the north, and shall each be not less than sixty-five feet wideat any 
point, and that no court-vard on either side of any of said two 
streets shall extend into the same beyond the distance of twelve feet 
in Bloomfield street and eleven feet six inches in Garden street. 

Sec. 6. That Meadow street shall extend and run from Newark 
street on the south to Fourth street and from Fifth to Seventh street, 
and shall not be less than sixty-five feet wide at any point, and that 
no court-yard on either side thereof shall extend into the same be- 
yond the distance of eleven feet and six inelhes. 

Sec. 7. That Newark, First, and Seeond streets shall each run and 
extend from Hudson street to the line ditch which separates the 
lands of the Hoboken Land and Improvement Company from the 
meadow, and that Third, Fourth, Fifth, and Sixth streets shall each 
run and extend from River street to said ditch, and that Seventh 
street shall run and extend from Hudson street to said diteh; that 
each of the said streets mentioned in this section shall not be less at 
any point than fifty feet wide, and that’ no court-yard on either 
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172 side of any —said last-mentioned streets shall extend into the 
same beyond a distance of six feet and six inches. 

Sec. 8. That Ferry street shall extend and run as now established 
and laid out until otherwise extended and dedicated to public use, 
and shall not be less than at any point where now/laid out and es- 
tablished than one hundred feet wide, and that no court-yard on 
either side thereof shall extend into said street beyond the distance 
of fifteen (15) feet. 

Sec. 9. That Court street shall run and extend from Newark street 
to Seventh street, and shall be not less at any point than twenty feet 
wide, and that no part or portion thereof shall be used or appropri- 
ated for court-yards or any other purpose whatever except for a public 
street or highway. 


173 United States Circuit Court, District of New Jersey. 


MAYor AND CoUNCIL OF THE City OF HOBOKEN 
v8. 
PENNSYLVANIA R. R. Co. 
Ejectment. River street. 
Mayor AND Councirn oF THE City or HopoKEN 
vs. 
PENNSYLVANIA R. R. Co. 
Ejectment. Second street. 
Mayor AND Counctin or Tue City or Hopoken 
vs. 
HAMBURG-AMERICAN STEAM Packet Co. 
Ejectment. Third street. 
Mayor AND CounciL or THe City or HoBokEen 
is. 
NortH GERMAN LLOYD STEAMSHIP Co. 
Kjectment. Third street. 


Mayor AND CounctIL OF THE City oF HoBoKEN 
78. 
Apourpnu E. Scusuipt et als. 


Kjectment. First street. 


Mayor AND CouNcIL OF THE City or HopoKEN 
v8. 
Apotru E. Scumipt et als. 


Ejectment. Newark street. 


We consent that the act incorporating the Hoboken Land and Im- 
provement Company and all amendments and supplements, the 
riparian act (Revision Laws of New Jersey, page 980) and all amend- 
ents and supplements thereto, and all other acts of the Legislature 
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of the State of New Jersey may be read in evidence at the trial of the 
above case. 
LEON ABBETT, Att'y Certain Def'ts. 
I. W. SCUDDER, 
For SCUDDER & VREDENBURGH, 
Att’'ys for Penn. R. R. Co. 
MALCOLM W. NIVEN, 
Att'y for Pl'ffs in All Suits. 


174. Srate or New Jersey, } 


County of Hudson, j 88 - 


United States Supreme Court. 


THe Mayor AND CounciL or THE City oF Hopoxken, Plaintiffs in 
Error, 
vs. 
THe PENNSYLVANIA RAILROAD Company, Defendants in Error. 


In ejectment. 


On error to the circuit court of the United States for the district of 
New Jersey. 


John C. Crevier, of full age, being duly sworn according to law, 
upon his oath says that he is wresident and freeholder of the city 
of Hoboken; that he is a real estate agent in said city of Hoboken, 
and that he deals in real estate in said city; that he is acquainted with 
the value of lands lying in said city of Hoboken, and that he knows 
the tract of land in dispute in the above-entitled cause as described 
in the dedication, and that its value is over five thonsand dollars. 


JOHN C. CREVIER. 


Sworn and subscribed before me this 10th day of October, A. D. 
1884. 
GEO. W. CASSEDY, 
U. S. Commissioner. 


[Endorsed :] United States Supreme Court. The Mavor and 
Council of the City of Hoboken, plaintiffs in error, vs. The Pennsyl- 
vania Railroad Company, defendant in error. In ejectment. On 
error to the circuit court of the United States for the district of New 
Jersey. Affidavit. 
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175 United States Supreme Court, of the Term of October, in the 
year of our Lord one thousand eight hundred and eighty- 


four. 
Tue Mayor anp Councit or THE City oF HospoKken, Plaintiffs in 
Error. 
vs. 


THe PENNSYLVANIA RatLtroap Company, Defendant in Error. 
In ejectment. 


On error to the circuit court of the United States for the district of 
New Jersey. 


Afterwards, to wit, on the thirteenth day of October, in the same 
term, before the Supreme Court of the United States, come the said 
The Mayor and Council of the City of Hoboken, by William S. Stuhr, 
their attorney, and say that in the record and proceedings aforesaid 
and also in the giving the judgment aforesaid there is manifest error 
in this, to wit, that by the record aforesaid it appears that the judg- 
ment aforesaid given upon the facts specially found by the said cireuit 
court upon the trial and determination by said court of the issues 
above joined was given for the said The Pennsylvania Railroad Com- 
pany against the said The Mayor and Council of the City of Hoboken, 

whereas the said facts specially found do not warrant the said 
176 judgment and were insufficient to support the same, and the 
judgment of the said circuit court upon the said facts specially 
ound should have been given for the said ‘The Mayor and Couneil 
of the City of Hoboken and against the said The Pennsylvania 
Railroad Company, and that there is also error in this, to wit, that 
by the record aforesaid it appears that the judgment aforesaid in 
form aforesaid given was given for the said The Pennsylvania Rail- 
road Company against the said The Mayor and Council of the City 
of Hoboken, whereas by the law of the land the said judgment 
ought to have been given for the said The Mayor and Council of 
the City of Hoboken against the said The Pennsylvania Railroad 
Company; and the said The Mayor and Council of the City of Ho- 
boken pray that the judgment aforesaid for the errors aforesaid and 
other errors in the record and proceedings aforesaid may be reversed, 
annulled, and altogether for nothing holden, and that they may be 
restored to all things which they have lost by oecasion of the said 
judgment. 

WILLIAM 8. STUHR, 
Att'y of Plt ffs in Error. 
THOMAS N. McCARTER, 
Of Counsel. 


[Endorsed :}] United States Supreme Court. The Mayor and 
Council of the City of Hoboken, pl't’ffs in error, vs. The Pennsyl- 
vania Railroad Company, def’ts in error. In ejectment. On error 
to United States circuit court, district of New Jersey. Assignment 
of errors. William S. Stuhr, att’y. 
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177. + Uwyrrep States oF AMERICA, | ne 
District of New Jersey, {7 


I, 8S. D. Oliphant, clerk of the cireuit court of the United States 
for the district of New Jersey, do hereby certify that the foregoing 
is a full, true, and complete transcript of the record.in the cause of 
Tire Mayor and Council of the City of Hoboken against The Penn- 
sylvania Railroad Company as fully as the same appears on file and 
of record in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Trenton, in said district, this ninth day of 
October, A. D. 1884. 

[The Seal of the U.S. Circuit Court, Dist. of New Jersey.] 


S. D. OLIPHANT, Clerk. 


Endorsed on cover: New Jersey C.C.U.S. No.170. The Mayor 
and Council of the City of Hoboken, plaintiffs in error, vs. The Penn- 
sylvania Railroad Company. Filed November 4, 1884. 
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MAYOR AND COUNCIL OF HOBOKEN VS. PENNSYLVANIA R. R. CO, 


a United States Supreme Court. 


THe Mayor AND CowuncIL OF THE City oF HOBOKEN 
v's. 
Tne PENNSYLVANIA RAILROAD COMPANY. 


In error to the cireuit court of the United States for the district of 
New Jersey. | 


1 Unrrep STATES OF AMERICA 88: 
[The Seal of the U.S. Cireuit Court. Dist. of New Jersey. ] 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of New 
Jersey, Greeting : 

Because of the record and proceedings as also in the rendition of 
the judgment in a plaint which was in the said court before you or 
some of you, between The Mayor and Council of the City of Ho- 
boken and The Pennsylvania Railroad Company, of a plea of eject- 
ment, manifest error hath intervened, to the great damage of the 
said The Mayor and Couneil of the City of Hoboken, as by their 
complaint appears, we, being willing that the error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and preceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
Inspected, the said Supreme Court may cause further to be done 

therein to correct that error what if right and according to 

la the laws and custom of the United States should be done. 
Witness the Ilonorable Morrison R. Waite, Chief Justice of 
the said Supreme Court, the third day of March, in the year of our 

Lord one thousand eight hundred and eighty-four. 

S. D. OLIPHANT, 
(Clerk of the Circuit Court of the United States 
jor the District of New Jersey. 


[Endorsed :] United States Supreme Court. The Mayor and 
Council of the City of Hoboken vs. The Pennsylvania Railroad Com- 
pany. Inejectment. Writof error. Allowed March 53,1884. Jno. 
T. Nixon, J. Ret’ ble Oct. 13, 1884. William 8. Stuhr, att’y. 

2 UNITED STATES OF AMERICA, 8&8: 
To the Pennsylvania Railroad Company, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be holden at Washington on 
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the second Monday in October next, pursuant to a writ of error filed 
in the office of the clerk of the circuit court of the United States for 
the third circuit and district of New Jersey, wherein The Mayor and 
Council of the City of Hoboken are plaintiffs in error and you are 
defendant in error, to show cause, if any there be, why the judgment 
in the said writ of error mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable John T. Nixon, one of the judges of the 
circuit court of the United States for the district of New. Jersey. 

Dated March 3, 1854. 

JNO. T. NIXON, 
District Judge. 


2a [endorsed :] United States Supreme Court. The Mayor 


and Council of the City of Hoboken vs. The Pennsylvania 
Railroad Company. In ejectment. On writ of error to U.S. cireuit 
court, district of New Jersey. Citation. William 8. Stuhr, att’y. 


Service of a certified copy of the within citation and also of a certi- 
fied copy of the writ of error in the within-named cause is hereby 
acknowledged this 10 day of April, A. D. 1554. 

JAMES Lb. VREDENBURGHIL, 
Att'y Deft, PR. L., 
Per R. 


o Supreme Court of the United States. 


Tue Mayor anp Councit or tHe Crry or Tlorpokes 
vs. 


The PENNSYLVANIA RAILROAD ComMPaNy. 
In ejectment. 


Know all men by these presents that we, The Mayor and Council 
of the City of Hoboken, Henry Offerman and Charles F. Mattlage, all 
of the city of Iloboken, in the county of TTudson and State of New 
Jersey, are held and firmly bound unto The Pennsylvania Railroad 
Company in the sum of five hundred dollars, to be paid to the said 
The Pennsylvania Railroad Company or their successors : to which 
payment, well and truly to be made, we bind ourselves and each ot 
us, jointly and severally, and our and each of our heirs, executors, 
ndministrators, and successors, firmly by these presents. 

Sealed with our seals. Dated this ninth day of February, in the 

yearofour Lord one thousand eight hundred and eighty-four. 
4 Whereas the above-named The Mavor and Council of the 

City of Hoboken hath prosecuted a writ of error to the Su- 
preme Court of the United States to reverse the judgment rendered 
in the above-entitled action by the cireuit court of the United States 
for the district of New Jersey : 

Now, therefore, the condition of this obligation is such that if the 
above-named The Mayor and Council of the City of Hoboken shall 
prosecute its said writ of error to effect and answer all damages and 
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costs if it shall fail to make good its plea, then this obligation shall 


ts be void ; otherwise to remain in full force and effect. 
4, | HENRY OFFERMAN. SEAL. 
; CHARLES F. MATTLAGE. — [seat. 
ny F. L. PIMKEN, Mayor. [1.. s. 
Signed, sealed, and delivered in the presence of— 
WILLIAM 8. STUHR. 
s6 Attest: M. V. McDERMOTT, City Clerk. 
5 (Endorsed :) United States Supreme Court. The Mayor 


and Council of the City of Hoboken vs. The Pennsylvania 
Railroad Company. In ejectment. Bond. Approved March 3, 
ISS4. Jno. T. Nixon, J. 
6 Judgment. 
United States Circuit Court, District of New Jersey. 
THe Mayor aNpD CouNcIL OF THE City OF HoBoKEN 
vs. 
THe PENNSYLVANIA RAILRVAD CoMPANY. 
In ejectment. 
As vet of the fourteenth day of August, eighteen hundred and 
_—. seventy-cight. 
JOHN T. NIXON, District Judge. 
Witness : 
S. D. OLIPHANT, Clerk. 
WILLIAM T. STUHR, 
Attorney for Plaintiff. 
JAMES B. VREDENBURGH, 
Attorney for Defendant. 


District or New JERSEY, 88? 
7 The Mayor and Council of the City of Hoboken, the plain- 
< tiffs in this action, by Malcolm W. Niven, their attorney, de- 


mand of the Pennsylvania Railroad Company, the defendants 
therein, the possession of all that certain lot, tract, or parcel of land 
and premises situate, lving, and being in the city of Hoboken, in 
the county of Hudson, and State of New Jersey, beginning ata 
point in the northe rly line of Second street, in said city; as laid down 
on Loss’ map of Hoboken, distant one hundred and fifty feet easterly 
from the easterly side of Hudson street, and running thence easterly 
along the northerly line of Second street or what would be the 
northerly line of Second street if continued easterly to high-water 
line in the Hudson or North river; thence southeriy along said 
high-water line to a point therein opposite the southerly line of 
Second street, in said city ; thence from said point we sterly along a 
line drawn eastwardly and in continuation of the said south- 
8 erly line of Second street, and also along said southerly line 
of Second street to a point one hundred and fifty feet easterly 
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from the easterly line of Hudson street; thence northerly fifty feet, 
more or less, to the point or place of beginning, being the premises 
between what would be the north and south lines of Second street 
if extended to high-water mark in North river. 

And the plaintiffs say that their right to the possession of the 
same accrued on the first day of July, eighteen hundred and seventy- 
eight, and that the defendants wrongfully deprive them of the pos- 
session thereof, to their damage one thousand dollars. 

And the said Pennsylvania Railroad Company, by Seudder and 
Vredenburgh, its attorneys, appears and defends this action and says 
that it is not guilty of the injury whereof the said The Mayor and 

Council of the City of Hloboken hath complained in its declar- 
9 ation, nor of any part thereof, and of this it puts itself upon 

the country, and the said The Mayor and Council of the City 
of Hoboken doth the like. 


10 Afterwards, to wit, on the thirtieth day of March, 1880, the 

parties aforesaid, by their attorneys aforesaid, waived a jury 
for the trial of the issues in the above cause by stipulation in writ- 
ing then filed with the clerk of said court, of which the following is 
a copy : 

Jury waived. Testimony may be taken before a U. 5. commis- 
sioner or such other officer as parties may agree upon on five days’ 
notice. 

That the case is to be tried before Judge Nixon after the session of 
court of errors of New Jersey, either side having leave to move on five 
days’ notice to fix day. 

Kvidence and pleadings to be printed. 

Trial to be had subject to the right of both parties to take excep- 
tions same as if it was a jury trial. 

LEON ABBETT, 
Atty for All Eveept Penn. RoR. Co. 
MALCOLM W. NIVEN, 
Atty for PT tis in All Cases. 
JAMES B. VR EDENBURGITI, 
Atty for Penn. RoR. Co. 


11 Afterwards, that is to say, on the twenty-sixth day of May, 

in the year eighteen hundred and cighty-two,in the term of 
March, eighteen hundred and eighty-two, before the Houorable John 
T. Nixon, judge of the district court, at Trenton, in said circuit, come 
as well the within-named plaintiffs as the within-named defendant, 
by their respective attorneys within named,and produced before the 
said judge their respective witnesses, documents, and proofs upon 
the said issues, and the said judge, having heard the same and 
the argument of counsel thereon, retains the cause for advisement 
until the March term, eighteen hundred and eighty-three, of said 
court; and on the twenty-fourth day of May eighteen hundred and 
eighty-three, the following special finding of facts was made and 
filed by the court as the result of the evidence offered upon the trial 
of said issues: 
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12 United States Circuit Court, District of New Jersey. 


Mayor AND CoUNCIL OF THE City or HoBpokENn 
vs. 
THe PENNSYLVANIA RAILROAD CoMPANY. 
In ejectment. 
By Nixon, District Judge: 

The Mayor and Council of the City of Hoboken brought six sev- 
eral suits in ejectment in the supreme court of New Jersey against 
the owners of land on the Iludson river, in frontof said city, involy- 
ing the right of the city to extend Newark street, First, Second, 
Third, and River streets over said land to the river front without 
making Compensation in damages for such extension. These suits 
were removed into this court by the several defendants, and by stip- 
ulation between the counsel of the respective parties have been tried 
by the court without the intervention of a jury. The claim of the 
plaintiff is for an easement, and is based upon the dedication of cer- 
tain streets, in the year 1804, by Col. Jolin Stevens, who was then 
the owner of between 500 and 600 acres of land on the western shore 
of the Iludson river, where the city of Iloboken now stands, and 
who made “a plan of the new city of Iloboken, in the county of 
Bergen,’ and caused the same to be filed in the elerk’s office 
of said county in the month of April, 1805. This plan, on 

the map known as the Loss map, exhibits a number of streets 
13 running north and south, and a still larger number run- 

ning east and west, all of the latter, exeept one, apparently 
terminating on the river front at their eastern end, and one of the 
former having a like terminus on the south. Since that date, and 
by legislative authority, the river bed below the ancient high-water 
mark has been filled in for a long distance to the east and south of 
the land included in the Loss map, rendering the navigable water 
inaccessible from the streets as therein laid out and dedicated. This 
controversy has reference to extending one of these streets, not 
named on the map, but now called River street, to the south, and 
four others, to wit, Newark street, designated on the map the Phila- 
delphia post road, and First, Second, and Third streets, to the east, 
until they respectively reach the navigable water of the river. The 
city claims the right of extension by virtue and force of the Stevens 
dedication. The defendants resist it, asserting that the title of Col. 
Stevens Was limited to high-water mark of the river in 1804; that 
the soil below the high-water mark, as it then existed, belonged to 
the State of New Jersey, which not only has never acquiesced in any 
easement over the land, but by various enactments has conferred 
upon the defendants or their grantors an absolute title inconsistent 
with any right of way in the public over the same. I find as ques- 
tions of fact in the case— 

(1.) That the tract of land on which the city of Hoboken has been 
mainly built was formerly the property of Col. John Stevens, and, 
contained originally five hundred and sixty-four acres. 
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14 (2.) That in the year 1804 Col. Stevens, then being the 
owner of said tract, caused to be made “a plan of the new 

city of Hoboken, in the county of Bergen,” known as Loss’ map, 

which was filed in the clerk’s office of the county of Bergen, in 

April, 1805. 

(3.) That the public streets laid out on said map running east 
and west extended eastwardly to the high-water mark of Hudson 
river as it then existed. 

(4.) That the only street thereon running north and south which 
concerns the present controversy is now called River street, and its 
southerly terminus on the map was at the high-water mark of said 
river. 

(5.) That subsequent to the filing of said map Col. Stevens con- 
veyed several lots or parcels of the land shown thereon to different 
persons, and describing the lots so conveyed by reference to the map 
and the streets delineated thereon, and that other owners deriving 
title from or under him have since conveyed lots within said) plan, 
describing the same by reference to the map and streets. 

(6.) That at the time of the filing of said map in the clerk’s office 
the title to all the land fronting the said Stevens property and 
lying between high and low water mark of the west bank of the 
Hudson river was in the State of New Jersey. 

(7.) That “The Hoboken Land and Improvement Company ” was 
incorporated by the Legislature of said State by an act entitled “An 

act to incorporate the Hoboken Land and Improvement Com- 
15 pany,’ approved February 21, 1838; that by section 1 of the 

act they were authorized to hold real estate, but the amount 
held by the company should not exceed 1,000 acres at any time ; 
that by the fourth section the company was empowered to purchase, 
fill up, occupy, possess, and enjoy all land covered with water front- 
ing and adjoining the lands that might be owned by them, and to 
construct thereon wharves, piers, and slips, and all other structures 
requisite or proper for commercial and shipping purposes, provided 
that it should not be lawful for the company to fill up any such 
land covered with water, nor to construct any dock, pier, or wharf 
immediately in front of the lands of any other person or persons 
owning down to the water, without the consent of such persons first 
had in writing. 

(S.) That by virtue of the powers and privileges of said act of 
incorporation the company purchased all the land and real estate 
described in the deed of conveyance from Edwin A. Stevens and 
others, bearing date May 6, 1839, and duly recorded in the clerk’s 
office of the county of Bergen, in Liber 13 of Deeds, fol. 105, and 
in which, among other land, is included the tract of 564 acres em- 
braced in the Loss map, and formerly the property of Col. Stevens. 

(9.) That at the time of suid transfer by Edwin A. Stevens and 
others to the said Hoboken Company the land for which these suits 
were brought by the city of Hoboken was under water, and since the 
date of said conveyance has been filled up, occupied, and possessed by 
said company or their grantees, and that all of said land under water 
was in front of and adjoining the real estate purchased by the 
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16 company ; that since the time of said purchase the company, 
or their grantees, have at various times reclaimed the land 
from the water and have constructed thereon w harves, harbors, piers, 
and slips and other structures requisite or proper for commercial 
purposes, and have been in the exclusive possession, occupancy, and 
enjoyment of the same from the time of such reclamation. 

(10.) That the city of Hoboken was incorporated by the Legisla- 
ture of the State of New Jersey, by an act approved March 28, 1855, 
with the powers and privileges therein granted, prout the same, and 
that the territorial limits of the said city embraced all the lands 
shown on the Loss map, and also a large tract of real estate adjoin- 
ing the same on the west, extending to the west line of lands of the 
late John G. Costar, dece ased, and that previous to said incorpora- 
tion its territory embraced (a portion of) one of the townships of the 
county of Hudson. 

(11.) That the city of Hoboken never by ordinance recognized 
River street south of Third street, and only recognized its existence 
us farsouth as Third street by the ordinance of January 9, 18538; 
that Newark, First, and Second streets were never recognized by 
ordinance east of Hudson street prior to the ordinance of October 
», 1875, which ordinance provided that said streets should extend to 
high-water mark on the Hudson river; and that Third street was 
never recognized east of River street prior to the said ordinance of 
October 5, 1875, which ordinance also provided that the said street 

should extend to high-water mark of said river. 
17 (12.) That no proceedings have been taken by the city to 
condemn the lands in controversy or to take them for the 
purposes of a public street, except the passage of the ordinance of 
IsS75 and the bringing of these actions of ejectment claiming the 
dedication of the lands as a public street under the Loss map of 
1SO4. 

(13.) That the Hoboken Land and Improvement Company, in 

consideration of $68,583.53, executed a deed to the Camden & Amboy 
Railroad Company, dated December 1, 1864, conveying a tract of 
land at the foot or easterly end of Second street, within the bound- 
aries of which are embraced the premises that the plaintiff seeks to 
recover in the two suits against the Pennsylvania Railroad Com- 
pany, and that the Camden & Amboy Railroad Company and its 
grantees or lessees have been in the possession of said lands since 
suid conveyance. 

(14.) That the Legislature of the State of New Jersey, by a law 
approved March 31, 1869, authorized the united railroad companies 
of New Jersey to reclaim and erect wharves and other improve- 
ments in front of any lands then owned by them or held in trust 
for them on any tide-waters of the State, and when so reclaimed 
and improved to have, hold, possess, and enjoy the same as the 
owners thereof, subject only to the provisions that they should pay 
for such grant unte the treasury of the State the sum of $20,000 
before the first dav of July next ensuing, and should also file in the 
ottice of the secretary of the State a map and description of the lands 
under water in front of the upland designated in said act; that 
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the sum of $20,000 was paid by the companies within the 
18 time limited and the map and description filed as required. 
Exhibit D 9. 

(15.) That an act of the Legislature of New Jersey, supplementary 
to the act to ascertain the rights of the State and of riparian owners 
in the lands lying under water, approved April 11, 1564, was passed 
on the thirty-first of March, 1860; that by a proviso to the third 
section of the same “all previous grants of lands under water or 
right to reclaim made directly by legislative act or grant or license 
power or authority so made or given to purchase, fill up, occupy, pos- 
sess, and enjoy lands covered with water fronting or adjo‘ning lands 
owned by the corporation, grantee, or licensee named in the legislative 
act mentioned, its, his, or their representatives, grantees, or assigns,” are 
excepted from the operation of said supplement; that in the fourth 
section of said act the riparian commissioners are authorized, for the 
consideration therein mentioned, to execute and deliver in the name 
of the State of New Jersey, to all persons coming within the terms 
of said proviso,a paper capable of being acknowledged and recorded, 
conveying and confirming to them the title to all lands, whether 
then under water or not, which were held by previous legislative 
grant or lease, either in the hands of the grantees or lessees or by 
their representatives or assigns. 

(16.) That under the provisions of said act the State of New Jersey 
conveyed to the Hoboken Land & Improvement Company, by deed 

dated December 21, ISGD”, tor the consideration of S55,500, so 
19) much of the land and premises purchased of Edwin A. 

Stevens and others as was originally below the high-water 
mark of the river, and all lands under water in front of the same, 
and as was situate between Second and Fourth streets, if extended, 
and in front of Third street, if extended, to the exterior bulkhead 
and pier lines established by the riparian commissioners, and em- 
bracing the premises claimed in the several suits against the [lam- 
burg-American Steam Packet Company and the North German 
Lloyd Steamship Company, and that the said company and. its 
grantees have been in the possession of said premises since the date 
of said conveyance. 

(17.) That on the twenty-sixth of September, 1866, the ILloboken 
Land & Improvement Company and Edwin A. Stevens executed a 
conveyance to the New York Floating Dry Dock Company for cer- 
tain lots and tracts of land, above and under water, in front of and 
to the east of First street, and the northerly half of Newark street, 
if extended, embracing the premises claimed in the suits against 
Adolph E. Schmidt and others; that the said The New York Float- 
ing Dry Dock Company transferred the same to Frederick Kulhne, 
trustee of the German Transatlantic Steam Navigation Company, 
by deed dated August 51, 1872, the said Kulne, on the same day, 
executing a formal declaration of trust to the said company; that 
on the ninth of November, 1872, the State of New Jersey, in consid- 
eration of $22,625, granted and conveyed to said Kubne, trustee as 
aforesaid, all the right and title of said State inand to the land and 
premises described in the above-recited deed from the Hoboken 
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20 Land an Improvement Company to the New York Floating 

Dry Dock ‘ompany, and that the same has been in the pos- 
session of the said respective grantees from the date of the respective 
conveyances, 

(18.) That on the twenty-third of April, 1872, the Hoboken Land 
& Improvement Company made a conveyance to the North German 
Lloyd Steamship Company of a lot of land situate in front of and to 
the east of Third street, if continued to the Hudson river, and em- 
bracing the premises claimed in the several suits against the North 
German Lloyd Steamship Company and the Hamburg-American 
Packet Company, and the premises have been in the possession of 
said company and its lessees since the date of said conveyance. 

(19.) That River street, as shown on the Loss map, cannot be ex- 
tended to reach the navigable waters of the Hudson river without 
crossing land outside of that shown on said map and without ecross- 
ing Jand which, prior to April 28, 1874, belonged to the State of 
New Jersey, and which the said State, by deed of that date, leased in 
perpetuity to the Morris & Essex Railroad Company. See Exhibit 
Ds. 

Irom these facts I find, as conclusions of law: 

(1.) That neither Col. John Stevens, in 1504, nor at any time 
thereafter, nor his grantees of any portion of the land delineated on 
the Loss map, bad power to dedicate to the public use as a highway 
any part of the land or water adjoining said lands and lying east of 
and below high-water mark of the river as it then existed, and that 

said Jand under water belonged to the State of New Jersey, 
21 and could only be dedicated or subjected to an easement by 
the State and its grantees. 

(2.) That the charter granted by the State of New Jersey to the 
Hloboken Land and Improvement Cmpany was a contract between 
the State and the corporators; that the fourth section expressly 
authorized the corporation to fill up all lands covered with water 
fronting and adjoining the lands they might acquire, and to con- 
struct thereon Wharves, harbors, piers, and slips, and all other struct- 
ures requisite or proper for commercial or shipping purposes, and 
that the only restriction imposed upen the corporation by the act 
Was that it should not fill up or build any dock, pier, or wharf upon 
any land under water “immediately in front of the lands of any 
other person or persons owning down to the water;” and that 
neither the plaintiff in these suits nor the State of New Jersey nor 
the publie was “ another person owning down to the water,” within 
the legal meaning and intent of said charter or contract. 

(3.) That the provisions of the charter of incorporation of the 
plaintiff, so far as they are applicable to the subject of the pending 
controversy, negative the plaintiffs construction of its powers under 
sald charter, in that (1) it withholds from the corporate authorities 
any right or privilege as shore or riparian owners ; (2) while it vests 
the council with power to take any lands that it may judge neces- 
sary for the opening of Third street, it requires payment to be made 
to the owner for the fair value of the lands so taken and of the im- 
provements thereon, and the damage done to any district lot 
2—171 
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22 or parcel or tenement by taking any part of it for such pur- 

poses; and (5) it expressly provides that nothing contained 
in the charter shall be construed to interfere with or impair the 
vested rights and privileges of any person or corporation whatever, 
except as to property taken for public use, upon compensation as 
provided for in the act. 

(4.) That the State of New Jersey, being the absolute owner of the 
land under water below high-water mark, which was the limit of 
the Stevens dedication of streets, had the right to fill in and make 
Jand as far as its ownership extended ; that the soil thus acquired 
and redeemed from the water was in no sense alluvian or accretion, 
which became the property of the shore-owner, but remained the 
land of the State or its grantees, and that no right or authority ex- 
isted in the shore-owner, by dedicating Lo the public streets to the 
limits of his ownership, to charge such newly-made land with the 
burden of an easement over it. 

(.) That as to the two several suits against the Pennsylvania 
Railroad Company the locus in quo is embraced within the deserip- 
tions of the deed from the Hoboken Land & Improvement Company 
to the Camden & Amboy Railroad Company, dated December 6, 
IS64, and also within the grant of the State to the united railroad 
companics of New Jersey of the date of March 31, 1860, wherein the 
sald companies were authorized, for the consideration therein ex- 
pressed ane afterwards paid, “to reclaim and erect wharves and other 
Improvements in front of any lands owned by or held in trust for 
them,” subject to no restriction other than the regulations as to 

solid filling and pier lines before recommended by the ripa- 
25 rian commissioners, and that the defendant, who is the lessee 

of the said companies, is entitled to hold said premises against 
the claim of the plaintiff, unless compensation be first made tor the 
taking thereof according to law : 

(4.) That as to the two several suits OLIN Adolph I. Selhimidt 
ana others thie locus in (pio Is covered ly the description of the deed 
from the Hoboken Land and Improvement Company to the New 
York Floating Dry Dock Company, dated August 51, 1872, and also 
within the grant from the State by its commissioners, under the pro- 
visions of the fourth section of the supplement to the act entitled 
“An act to ascertain the rights of the State and of the riparian 
owners, ete., to Frederick Kulhne, trustee, ete., under whom the de- 
fendants hold by mesne conveyance, and that they are entitled to 
retain the possession and ownership of said premises against the 
plaintil until the same is condemned and payment therefor made 
according to law. 

(7.) ‘That, as to the several suits against the Iamburg-American 
Steam Packet Company and the North German Lloyd Steamship 
Company, the /ocus in quo is within the grant from the State of New 
Jersey to the Hoboken Land & Improvement Company of the date 
of December 21, 1869, and also of the deed of convevance from the Ho- 
boken Land & Improvement Company to the North German Llovd 
Steamship Company, dated April 25, 1572, and that the said de- 
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fendants are entitled to hold the said premises clear and discharged 
of any right or claim therein or thereto by said plaintiff. 
(S.) That none of the land and premises claimed by the 
24 plaintiff in either of the said several suits are subject to an 
easement in consequence of the dedication of public streets 
made by Col. John Stevens in the Loss map of 1804. 
(9.) That the several defendants in the several suits should be ad- 
judged not guilty. 
25 Therefore, upon the said facts specially found as aforesaid, 
it is considered that the said plaintiffs take nothing by their 
said writ, but that thev be in merey, &c.,and that the said defend- 
ants do go thereof without day, XC. 

And it is further considered that the said defendants do recover 
against the said plaintiffs seventy-five dollars for their costs and 
charges by them laid out about defense in this behalf before the 
court thereof, now here adjudged to the defendants and with their 
assent, according to the form of the statute in such case made and 
provided, and that the said defendants have execution therefor. 

Judgment signed this twenty-fourth day of May, eighteen hun- 
dred ana cighty-three. 


JNO. 'T. NIXON, D. J. 


26 United States Cireuit Court, District of New Jersey. 


Mayor anp Councin or Tue Crry or Tlopoken 
ix. 
PENNSYLVANIA R. R. Co. 
jectment. River street. 
Mayor anp Councri. or THe City or Horokes 
7s. 
PENNSYLVANIA R. R. Co. 
jectment. Second street. 
Mayor ano Councin. or tHe City or HornoKken 
is, 
ITampurGe-AMERICAN STEAM Packet Co. 
Kjectment. Third street. 


Mayor anp Councin or tue City or Hornoken 
vs. 
Norti GERMAN LLoyp STEAMSHIP Co. 


Kjectment. Third street. 


Mayor anp Counci. or THe City of Hopoken 
is. 
Apoutrenu E. Scumiprt ef al. 


Ejectment First street. 
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27 Mayor AND Councir or tHe Crry or THornoken 
us. 


Apouru EE. Scumipt ef al. 
Kjectment. Newark street. 


Examination of witnesses had at my office, No. 93 Washington street, 
in the city of Hloboken, In the distriet of New Jersey, in the presence 
of Malcolm W. Niven, the attorney for the plaintiff, and Tsaae W. 
Scudder, Esq., attorney for The Pennsylvania Railroad Company, 
one of the defendants, and Leon Abbett, attorney for all the other 
defendants, on the fourth day of August, cightecn hundred and 
eighty. | 


On the part of the plaintiff was produced as a witness ARTHUR 


SPIELMAN, Who, being first duly sworn, depos: I ssiith: 

Tam a civil engineer and surveyor and do business in Ho- 
boken; am ao member of the firm of Spictu & Brush. I 
was employed by the platntif to make a aap showing certain 
things In connection with the Water trout: did so tue bietion 
with Levi \W. Post, acivil enevitneer an fs | \ Purst repre- 
sented the Hoboken Land and Traprov nient Cony ye (Phe map 


’ 


being shown to Withess Is tdentified bv himoas prepared by himself 


and Mr Post.) 
(Map marked hy me Exhibit P 1.) 


The map shows the water front of the city of Hoboken and 


Vilrlous shore lliees * ottie® Sh) ‘ ibtiets me’ Lillies OF ~ slicl filline, 


28 extending from: Ferry street to Sixth s oto made at various 
times, : 

The dark-brown line shows the natural ground above tide water, 
according to Loss map, PSod. and the sh neomiade dm PSOg, 

The green-shaded line iz) the shor riding to map made 
by Douglass for Joli Ste 

The yellow-shaded line shows the si ‘cording to map 
made by W. W.Shippen in bso 

The blue-shaded tine along the water shows the present high- 


water line and extent of so ) 
The rea fall line is the exter or ithe for solid til iz “a3 -¢ iblished 
by the riparian commiission: 


The red broken line beine tie fnrthest east. as estah lL bv the 
riparian commissioners, shows the exterior line for piers. The lines 
as described are so marked on thi Phbiaye. | 

The eround tae sthe ISO dis s WOW DOV YN | PW oillkii is ¢ nprised 


between thre Loss line of ISob and the Pres Hotline of TSQf ined the 
present line of netual filling. 

Ifudson street is shown on this m pas it was shown on the Loss 
map. 

Newark § street, First, Second, Third, Fourth, Fifth. and Sixth 
streets are shown on the map as they were on the Loss im pp, extend- 
ing down to the Loss line. 

There was at one time a map made by aman named Miller. The 
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shore line on that map was nearly identical in location with Ship- 
pen line, varying at some points. 
The Miller line is shown where it intersects Newark, See- 
29 ond, Fourth, Fifth, and Sixth streets, and at these intersections 
the line is marked “ Miller, 1864,” and is colored orange. 

River street was also shown on Loss map, extending from Sixth 
to Fifth streets and from Fourth street to where it intersects the 
shore line on the Loss map. 

At that time Ferry street did not exist and was not laid down on 
Loss inap. The present location of Ferry street was outside of the 
shore line as shown on the Loss map. 

Between Fourth and Fifth streets, Hudson street, and the shore 
line, a public square was laid out on the Loss map. It was called 
Hludson square on the Loss Tay. 

We used Iludson street as a base line in all measurements in 
making this map, because it was the most easterly street on the Loss 
map, Which ran the whole length of it. 

The distance from Hudson street to the Loss line is marked on 
this map in tigures on the north and south side of each of the streets 
running east and west. Italso shows the distance from Hudson street 
to the present line of solid filling. It also shows the distance be- 
tween the different shore lines in figures on the streets south of Fifth 
street. 

It also shows the difference between the streets as actually laid 
out to-day and as originally planned on the Loss map. 

Newark street las been widened east of Hudson street wider than 
on the Loss map. River street has been widened on the east side 
from be rev to Sixth street; 1t Is Indicated by the original line being 
dotted and the present line being a full line. Newark street has 

been widened twenty-tive feet: it was originally fifty. 
OU) River street has been widened from sixty feet to seventy 
feet, 

No change has been made on the north side of Newark street; 
all of the south. The change was made on the east side of River 
street and none on the west. 

None of the other streets on Loss map have been changed down 
to the line on Loss Thad. 

Where the streets have been continued easterly and southerly of 
the line on Loss map the same width has been maintained, except 
Third street, which has been widened ten feet on each side east of 
River street. 

Riparian grants, beginning at the north, are shown on said map 
as follows: 

lirst. Grant of the State to Hoboken Land and Improvement 
Company December 21st, 1869, is shown by a red shaded line. 

Second. Grant of State to Hoboken Land and Improvement Com- 
pany May I1th, 1872, being a narrow strip. 

Third. Grant of State to United New Jersey Railroad and Canal 
Company by act of Legislature Mareli 51st, 1569. 

Fourth. Grant of State to The German Transatlantic Steam Nav- 
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igation Company November 9th, 1872. All these grants are shown 
by a red shaded line. 

These grants extended across the east ends of Third street, Sec- 
ond street, First street, and partly across Newark street, as delineated 
on P 1. 

Being cross-examined by Mr. Scupper : 
Q. The street lines on Ross map extend only to the high-water 
line, colored brown on this map? 
31 A. Yes, sir. 

(Q). Have you delineated the improvements on the reclaimed 
land on map, P J, between the natural ground, colored brown, on 
the west and the high-water line on the east ? 

A. I have not. 

Q. On Loss’ map is there any seale of width marked for River 
strect ? 

A. Yes, sir; it is marked sixty feet. 

Q. On Loss’ map is there any scale for Third street ? 

A. There is; marked fifty feet. 

(). Kast of River street, as shown by vour map, P 1, what is the 
width of Third street shown on map, P 1” 

A. It is seventy feet. 

QJ. Across the line of Third street, as delineated on map, P 1, east 
of River street, is there any improvement; if so, what? 

A. There is a bonded warehouse, a Government bonded ware- 
house, built of brick. 

Q. Immediately south of the southerly line of Second street and 
in continuation of River street southerly, as delineated on P 1, are 
there any Improvements; and, if so, what” 

A. There are none on VP 1, but there are some in fact. . 

(). Please state them. 

A. There are the two-story brick buildings of the Delaware and 
Raritan canal. 

Q. Continuing River street southerly from the southerly side of 
Second street, as delineated on P 1, would the line eut in two the 

building ? 
o2 A. It would. 

(). Of what material is the building made? 

A. Of brick. | 

(). Continuing River street, as delineated on map, P 1, from the 
southerly line of Second street down to Ferry street, as thereon 
shown, what other improvements would such continuation inter- 
sect or strike ? 

A. Stevens’ Battery and some shops of the Ifoboken Land and 
Improvement Company, a dancing platform in * Otto Cottage ” 
garden, a carousal, and some more shops of the [loboken Land and 
Improvement Company. 

(). Can you say when the improvements were put in by the Dela- 
ware and Raritan Canal Company or the Camden and Amboy Rail- | 
road Company immediately south of Second street, as delineated on aya 
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A. About 18 years ago, I believe. 

(). When was the shed of the Stevens Battery spoken of erected ? 

A. About thirty vears ago. 

(). When were the shops erected immediately south of the Stevens 
Batterv on the line of River street continued southerly, as delineated 
on P 1? 

A. I do not know. . 

(). Ilow long can you remember these shops being in existence 
on the line of River street south of Second street, as delineated on 
@ & | 

A. About twenty-six years. 

(). Would this answer apply to all the sheps down to Ferry 

street ? 
Oe A. It does. 
(). You have spoken of a Miller map; do you know any- 
thing of the survey which gave rise to that map? 

A. I do not. 

(). To what use is put the space included in the grant to the 
German Transatlantic Steam Navigation Company November 9th, 
siz? 

A. There is a bonded warehouse on it; and also it is used for 
pliers and shipping purposes. 

(). Between the present high-water line on the east and the west- 
erly boundary of the grant to the German Transatlantic Steam 
Navigation Company what improvements are there? 

A. A bonded warehouse, the Eagel Hotel, and a portion of an old 
shop. 

(). Assume that the line of First street is extended easterly from 
the easterly line of River street, as delineated on P 1, to the present 
high-water line, what improvement would these lines intersect ? 

A. None. 

(). [see on P 1 vou have marked lines which would appear to be 
old plier lines: are thev so intended ? 

A. They are; they show the old pier lines according to Mr. Ship- 
pen - SuUFrVeY. 

(). The reclamations below tide water, shown on P 1 and covered 
vellow, were made by whom? 

A. By the Hoboken Land and Improvement Company and their 

grantees, 
Od (). From what data did you get the shore line according 
to Loss’ map? 

A. From a tracing of the original map on file in Hackensack, 
which was found to agree exactly with a tracing made by Mr. Post. 

(). Can vou tell us the whole amount of land reclaimed east of 
the shore line according to Loss’ map, excluding the piers ? 

A. I cannot. 

(). The property included in the lines of the grant to the Unitea 
New Jersey Railroad and Canal Company is how used ? 

A. For repair shops and office and pier. 

(). Is this used in connection with the navigation of the Delaware 
and Raritan canal and the business of that company ? 
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A. It is. 
(). Can you state from recollection how long such use has existed ? 
A. I think about 14 or 15 vears; it may be longer. 


(Q). Have you shown on P 1 the distance between the east side of 


River street, as delineated thereon, and the exterior line for solid 
filling ? | 
A. No, sir: I can tell by the scale, and will give it approximately. 
(Q). Following the continuation of the northerly line of Second 
street from the easterly line of River street, as delineated on P 1, to 
the exterior line for solid filling, what is the distance ? 


=? 


A. About five hundred and twelve feet. 
oo) (). Going northerly from the lines delineated on P 1 as the 


lines of the grant to the United N. J. RoR. and Canal Com- 

pany, state the use of the land under water included in the grant to 
Hloboken Land and liiprovement Company December 21st, 1S69. 

A. It is used for piers and docks by the Bremen and Hamburg 
Steamship Companies. They carry on commerce between the 
port of New York and Hamburg and Bremen. The port of New 
York extends over to the property oecupied by these companies. 
The transportation of the Delaware and Raritan Canal Company 1s 
between Philadelphia and New York, and boats of the canal com- 
pany are laid up on that property included in’ the grant to the 
United N. J.R. Re and Canal Company for repairs, and they have 
also been constructed right across what would be a continuation of 
Second street, as delineated on P 1, east of River street. 

Q. Take the lines of First street, as delineated on P 1, east of River 
street, and state how the property Is used. 

A. It is used as a pier by the National Steamship Line, and eom- 
merce is carried on by that line between the port of New York and 
London and Liverpool. 


(). Can vou state how long ago Third street east of the line of 


River street, as delineated on P 1, was widened from 50 to 70 feet 7 

A. About 16 or 17 years ago. 

(). Continue River street, as delineated on P 1, southerly and. it 
Intersects what ? 

A. It intersects the property of the Delaware, Lackawanna and 

Western ratlroad. Tt is used for piers for shipping coal and 
oO iron, &e., and the general purposes of the railroad company. 
(). These piers lie across the line of River street, as deline- 

ated on P 1? 

A. They do. 

(). How many piers would River street, continued south, as delin- 
eated on P 1, intersect ? 

A. Six piers; two or three of these are in the limits of Hoboken 
city. Upon reflection, | think it would intersect three in Tloboken 
and four in Jersey City south of the Hoboken line. 

Q. How much distance from north to south, at or about right angles 
to the line of Ferry street, is occupied by these piers ? 

A. About one thousand feet. 

Q. About how much space from north to south is occupied by 
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these piers within the boundary line of Hoboken, opposite the line of 
River street, as delineated on P 1? 

A. About six hundred and fifty feet. 

(). Can you tell how far south of the southerly line of Newark 
street, at the westerly line of River street, as delineated on P 1, the 
property of the Hoboken Land and Improvement Company extended 
by their original title? 

A. | cannot accurately, but can approximately; I should say 
about eleven hundred and fifty feet. 

(). The red line, being the most southerly red line delineated on 
P 1, is intended to represent what? 

A. The northerly boundary of the Delaware, Lackawanna and 
Western Railroad Company, the lessees of the Morris and Essex 

Railroad Company. The pier at the foot of Newark street, as 
O7 delineated on P 1, is at present occupied by the New Jersey 

lee Company. The pier marked “ pile pier, March, 1875,” de- 
lineated on P 1, is used as a general shipping pier, at which tran- 
sient steamers discharge and load again for foreign ports. It is also 
occupied by a cotton compress for pressing cotton for shipment. 
The pier, as delineated on P 1, marked “ pile pier, June, 1869,” is used 
for brick and sand and landing for excursion boats. Near the foot 
of Sixth street, as delineated on P 1, is a pier used for coaling tugs 
and steamboats. 

Redireet by Mr. Niven: 

(). The street marked Newark street on P 1 is the same as the 
Philadelphia post road on the original Loss map ” 

A. Yes, sir; the names and numbers of the streets with this ex- 
ception and that of Ferry street are the same on the two maps, 
Ferry street not being shown on the Loss map. 


Further examination of the witness adjourned to a day to be here- 
after fixed. 
August 4th, 1880. 
CHARLES MEYERS, 


U.S. Commissioner. 


SEPTEMBER 23, 1880. 
Examination continued in the presence of the same attorneys as 
above mentioned. : 
The plaintiff offers in evidence extracts made from deeds, which 
deeds are contained in the register’s office of the county of Hudson, 
for the purpose of showing that certain property in Hoboken was 
conveyed by references to Loss’ map. The said extracts show the 
names of the grantors, the grantees, the description of the property 
conveved, with the book and page in the register’s office. 
38 Though informal as evidence, they are admitted subject to 
a test as to their accuracy by production of duly certified 
copies of the deeds referred to if at any time deemed desirable by 
either party. 
Exhibit P 2.—Jolin Stevens and wife to Peter Crighton. Recorded 
v—l1il 
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in Bergen county clerk’s office, in Liber U, page 297, showing con- 
vevance of lots 75 and 76 0n Loss’ map. Deed dated April 10, 1805. 

Exhibit P 3.—Jolhn Stevens to Edwin A. Stevens. Deed dated 
February 1, 1822. Recorded Liber 6 of Transcribed Deeds from 
Bergen County, page 258. 

Exhibit P 4—Edwin A. Stevens to John White. Deed dated 
June 12, 1832. Recorded in Bergen county clerk’s office, in Book 
L, 3, page 151. Conveys lot 59 on Loss’ map. 

Exhibit P 5—Edwin A. Stevens and others to Hoboken Land 
and Improvement Company. Deed dated May 6, 1859. Recorded 
In Liber 13 of Transcribed Deeds, page 105. 

Exhibit P 6—Hoboken Land and Improvement Company to 
Ilenry Livessy and wife. Deed dated April 1, 1849. Recorded 
Book 22 of Deeds for Hudson County, page 465. 

Exhibit P 7.—loboken Land and Improvement Company to 
Charles Idell. Deed dated October 25, 1851. Recorded Book 22 of 
Deeds for Hudson County, page 505. 

Exhibit P 8—Hoboken Land and Improvement Company. to 
Peter Kerrigan. Deed dated October 24, L866. Recorded Liber 
141, page 140. 

Exhibit P9.—Hoboken Land and Improvement Company to Jur- 

gen I IT. Meyer. Deed dated November 12,1566. Recorded 
oOo 00k 141, page 155. 

Exhibit P 10.—Hoboken Land and Improvement Com- 
pany to New York Floating.Dry Dock Company. Deed dated Sep- 
tember 1, 1866. Reeorded Book 137, page 450). 

Exhibit P 11—New York Floating Dry Dock Company to Fred- 
erick Kulne, trustee of German ‘Transatlantic Steam Navigation 
Company of the City of Tlamburg. Deed dated August 51, 1872. 
Recorded Liber 246, page 304. 

Exhibit. P 12—The German Transatlantic Steam Navigation 
Company of the City of Hamburg to Adolph E. Schmidt and Leo- 
pold Goldschmidt. Deed dated January 25, IS7S. Recorded Liber 
020, page Lob. : 

Exhibit P 15.—Iloboken Land and Improvement Compatv to 
the North German Lloyd Steamship Company. Deed dated April 
23, 1872. Recorded Book 257, page TOL. 

Exhibit P 14—Cornelius Harring, agent of forfeited estates, to 
John Stevens. Deed dated July 26, 1754. Recorded in Bergen Co. 
clerk’s office, Book Dof Deeds, page 437. Conveying the Hoboken 
tract. 

Exhibit P 15.—A tracing of “a plan of the new eitv, Hoboken, 
county of Bergen, State of New Jersey. Hoboken, Mareh, 1SO4. 
Made by Charles Loss, city surveyor.” Endorsed: “The above plan 


is tiled in the clerk's office of the county of Bergen the Sth day of 


April, 1805, Tlenry Van Dalsoim, clerk.” 


Mr. SperpMAN, being further examined by Mr. Niven: 


Q). Please explain what Exhibit P 16 is; how it was made, and 
What it shows. 
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A. This tracing is an appendix to the large map, P 1, 

10 showing the docks south of Ferry street to the canal, and the 

manner in which they will be intersected by producing River 

street and Hudson street southerly to the canal. What I term the 

canal is simply a part of the river running up between the docks 

and wharves and forming a basin and used for dockage purposes. 

The original tracing was prepared by Mr. Post from surveys made 

by him and myself jointly. The shaded blue line on this tracing 

shows the extent of solid filling under the docks at the present 
time. 

(). [f River street were continued far enough south it would ex- 
tend to tide water, as shown on P 16? 

A. It would. 

(). The tide ebbs and flows at the foot of all these streets ? 

A. It does. ) 

(). In vour former testimony, taken August 4 last, you say “the 
dark brown line on P 1 shows the natural ground above tide water, 
according to the Loss map, 1S04, and the shore line made in 1804.” 
You mean that the dark brown line shows the natural ground above 
the shore line, as shown in Loss’ map? 

A. It does. 

(). The fine black line at the easterly edge of the brown color in- 
dicates what? 

A. Indicates the shore line, according to the Loss map of 1804. 
Idonot mean that it was a shore line made in 1804; it was the 
shore line as existing In 1SO4. 

(). Can you fix a date before which Ferry street did not ex- 

ist. 
4] A. It did not exist twenty-seven years ago. 
(). Mr. Seudder, on his cross-examination, referred to Gov- 
ernment bonded warehouses at the foot of Third street; what did 
vou mean by that—that the Government owned them ? 

A. IT meant that they were used as Government bonded ware- 

houses, and are still so used. 


C'ross-examined by Mr. Scupper : 


(). What is the length of the piers from the bulkhead on map, 
Exhibit P 16, from the bulkhead as actually in existence ? 

A. The most northerly pier is about six hundred and seventy-five 
fect easterly of the bulkhead; the next pier is about seven hundred 
and tifteen feet long, and the next one is about seven: hundred and 
forty feet. 

(). West of the bulkhead line how much filling has been made 
between that bulkhead line and original high-water mark ? 

A. I can’t speak accurately. 

(). by estimation ? 

A. I should estimate it about half a mile. 

(). You mean about half a mile from original high-water mark ? 

A. Yes, sir. 

(). The property delineated on P 16—is any part of it on Loss’ 


map? 
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A. It is not. 

Q. The piers and basins delineated on P 16 are used by what 
company ? 

A. The Delaware, Lackawanna and Western Railroad Company, 
as lessees of the Morris and Essex Railroad Company. 

(). The Morris and Essex railroad extends from Hoboken 
42 to where? 
A. Phillipsburgh, on the Delaware river. 

Q. And the Delaware, Lackawanna and Western extends from 
Phillipsburgh to Binghampton, in the State of New York ? 

A. Yes, sir. 

Q. These piers and basins are used for what? 

A. For the reception and transportation of freight. 

Q. To what points transported ? 

A. To New York and the Eastern States, and as I believe to other 
places. 

(). South of the most southerly pier on Exhibit P16 is there a 
bulkhead line and solid filling west which would admit of the con- 
struction of other piers ? 

A. There are several other piers there now besides those shown 
on Exhibit P 16. 

Q. How far south of the present most southerly pier on P 16 is 
the land reclaimed so as to admit of the construction of other piers ? 

A. I suppose it is practically that way as far as the city line, and 
further. 

Q. Extending River street southerly how many piers would it 
cross ? 

A. [could not say from memory, but [I should judge as many as 
ten. 

Q). These reclamations—were they or not necessary so as to get to 
water where piers could be erected, which water would be sufticiently 
deep for purposes of navigation ? 

Q. The depth of water was sufliciently deep in- places 
45 westerly of this line, but this line of reclamation forms a 
boundary of uniformly deep water. 

Q. Do you know whether there were any grants of land under 
water made to the Morris and Essex railroad by the State ? 

A. I do not, positively. 

Q. Why do you say that Ferry street did not exist twenty-seven 
years ago ? é 

A. Beeause [ rowed across it in a boat twenty-seven years ago ? 

Q. The basin that you have spoken of—what is the distance 
that the water flows therein from the end of the pier to the bulk- 
head line? 

A. About seven hundred and forty feet. 

Q. What is the width of the water-way in that basin ? 

A. One hundred feet. 

Q. What is the width of the water-way between the most north- 
erly pier on Exhibit P 16 and the pier next south ? 

A. About one hundred and forty feet. The depth of the water be- 
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tween the most northerly pier and the pier next to it on P 16 is, in 
my judgment, at the bulkhead about ten feet. 

Q. Between what piers are floats used whereon to transport cars 
with merchandise to the citv of New York and elsewhere? 

A. Between the most northerly pier and the one next to it. 

Q. Have you any means of knowing what was the depth of water 
in the year 1804 immediately east of the dark line which bounds 
the color brown on m: ap, Exhibit P 1? 

A. I can't say. 


Redirect by Mr. Niven: 


44 Q. Can you tell who are in possession of the premises at 
the foot of Third street, of Second street, of First street, of 
Newark street, and of River street south of Second street ? 

A. The Bremen Steamship Company, foot of Third street, and also 
the Hamburg Company; at foot of Second street are the Penn- 
svilvania Railroad Company, lessees of the Delaware and Raritan 
Canal Company; at foot of First street are the successors of the 
Eagle Line; the Pennsylvania Railroad Company on River street 
immediately south of Second street, and the Hoboken Land and 
Improvement Company immediately south of the Pennsylvania 
Railroad Company to the northerly boundary of the Morris and 
Essex railroad, and the Morris and Essex from there to the boundary 
of the city ; at the foot of the street is the Hoboken Land and Im- 
provement Company. 

Recross by Mr. ScuDDER: 

(). On Exhibit P 1 there are yellow lines representing piers and 
a bulkhead line; have these piers been obliterated in fact by filling 
where the delineation shows them to be in the light brown color? 

They have. 

(). Such parts of the pier or bulkhead line colored yellow as are 
how on this map shown to be easterly of the present high-water 
line—do they exist in fact and have they been removed ? 

A. They do not exist in fact, and have been removed. 


ARTHUR SPEILMAN, 


45 The plaintiff rests, reserving the right to offer the book 
and page of recording, P 13, and to offer a declaration of 
trust from Frederick Kulhne to the German Transatlantic Steam 
Navigation Company, and such other proof as he may deem neces- 
sary on examination of the proofs already in; otherwise to give 
notice in writing of case being closed. 
September 25, 1880. 


CHARLES MEYERS, 


U.S. Commissioner. 


Plaintiff offered in evidence the following laws and ordinances 


affecting the city of Hoboken: 
“An act to incorporate the city of Hoboken,” approved March 


25th, 1855 (Laws 1855, p. 448). 


PEO aT ee ey ee 


22 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN VS. 


Sec. 2. “All that part of the city lying south of the middle line of 
Third street shall comstitute the first ward of said city, and all that 
part lying north of the middle line of Third street,” &e. 

Sec. 5. “ For the second ward, in Washington street, near Fourth,” 
Xe. : 

Sec. 40, sub. sixth, tit. IV, of the powers of the couneil. “ To 
the easterly line of [Ludson street—to the northerly line of Seventh 
street.” (This part repealed by act Mareh 23, 1559, see. 10.) 

Sec. 40, sub. seventh. “To regulate and order the building of a 
dock at the foot of Third street, in said city, at the expense of said 
city,” &e., ke. (See this sub., Exh. A, hereto annexed.) 

Sec. 53. And be it enacted, That the council shall have power 

to take any lands that they may judge necessary for the 
46 opening of Third street, upon paying to the owner the fair 

value of the lands taken and of the improvements thereon 
and the damage done to any distinct lot or parcel or tenement by 
taking part of it for such purpose: Provided, That the owners of 
property benefited thereby shall pay a just and equitable propor- 
tion of the expenses and costs of opening said street. 

“An act to authorize the mayor and council of the city of Hoboken 
to sell or exchange the lands known as the burying ground, in the 
city of Hoboken,” approved March 20, 1857 (Laws 1857, p. 49). 
The preamble recites a deed from the company to city of ground, 
Oct. 1, 1855. Act also names Iludson, River, Sixth, and Seventh 
streets. 

“An act to authorize certain streets marked out on a plan of the 
city of Hoboken to be changed,” approved Mareh 6, 1858 (Laws 
1858, p. 235). Names [Ludson, Seventh, Second, Sixth, and Eighth 
streets. 

“An act to create a new township in the county of Hudson, to be 
‘alled the township of Weehawken,” approved March 15, 1859 
(Laws 1859, p. 568). Names Eighth, Hudson, Seventh, River, and 
Sixth streets. 

“An act authorizing the mayor and council of the city of Hoboken 
to raise money by temporary loan for the purpose of distributing 
relief to the families of volunteers engaged in the war service of the 
United States,” approved March 19, 1862 (Laws 1862, p. 259). 

Names First, Washington, Newark, and Bloomfield streets. 
47 “An act to vacate a portion of an alley called Court street, 
in the city of Hoboken,” passed March 21, 1865 (Laws 1865, 
p. 411). Names Court street, Seventh and Eighth streets on Loss’ 
map. 
Supplement to city charter, March 21, 1865 (Laws 1865, p. 412). 
See. 15 names Garden, Fourth and Fifth streets. 

Supplement to city charter, March 21, 1866 (Laws 1866, p 570). 
Names Third, Adams street to Hudson street. 

Supplement to city charter, April 6, 1866 (Laws 1866, p. 1045). 
Names Eighth, Hudson, Seventh, River, Sixth, Ferry streets, Willow, 
Newark, Paterson plank road. 

Supplement to city charter, approved April 4, 1867 (Laws 1867, 
p. 689). See. 1, sub. eighth, names Bloomfield street. 
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Supplement to city charter, approved April 7, 1868 (Laws 1868, 
p. 838). Names F ifth, Fourth, Garden, and Willow streets. 

“An act to create a fourth ward in thecity of Hoboken,” approved 
March 16, 1869 (Laws 1869, p. 411). Names Willow street. 

Supple ment to city charter , approved February 23, 1870 (Laws 
1870, p. 277). Names Willow street, Newark aveaue, ‘Hackensack 
plank road. 

Supplement to city charter, approved April 6, 1871 (Laws 1871, 
p. 1421). Sees. 16 and 19 name Second, Thirteenth, and Ferry 
streets, Eighth, Willow. 

‘An act to provide for the construction of a main sewer in 

48 the city of Hoboken and township of Weehawken” (Laws of 

1873, p. 799). Mentions Jefferson, Second, Fifteenth, and 
Sixteenth streets. 

Supplement to charter (Laws of 1873, p. 358). Mentions Garden, 
Willow, Hudson, River, Fourth, and Fifth streets: improvement of 
Hudson and Chureh square. 

Supplement to charter (Laws of 1873, p. 7 749). Mentions Meadow 
and Fifteenth streets. 

Supplement to charter (Laws of 1874, p. }2). Reannexing W ee- 
hawken. Mentions Bloomfield street. 

Supplement to charter (Laws of 1874, p. 524). Boundaries of 
Ifudson square defined, Hu lson street, Fourth street, Fifth street, 
and ITudson river. 

Supplement to charter (Laws 1874, p. 524). Improvement of 
squares. Mentions ILudson, Garden, Willow, Fourth, and Fifth 
streets. 

Supplement to act providing for main sewer in Hoboken and 
Weehawken (Laws of 1874, p. 559). Mentions Jefferson, Second, 
Kighth, Clinton, Willow, Garden, Meadow, Thirteenth, First, Ferry. 


Ordinances. 


An ordinance relating to streets, approved January 9th, 1858. 
Names on Loss’ map adopted, except Phila. Post road to be called 
Newark street, and Court street Ferry street ; River street to extend 
and ran from Third to Fourth, and from Fifth to stone wall 
east; IIudson street to extend and run from Ferry to Seventh ; 

Washington street to extend and run from Ferry to 
40) Seventh: Bloomfield street to extend and run from Newark 

to Seventh: Garden street to extend and run from Newark 
to Seventh: Meadow street to extend and run from Newark 
to Fourth, and from Fifth to Seventh: Newark street to ex- 
tend and run from Hudson to line ditch; First street to extend 
and run from Hudson to line diteh; Seeond street to extend and 
run from Iludson to line diteh; Third street to extend and run 
from River to line ditch; Fourth street to extend and run from 
River to line ditch; Fifth street to extend and run from River to 
line ditch: Sixth street to extend and run from River to line ditch ; 
erry street to extend and run as now established (Jan., 1858); 
Court street to extend and run from Newark to Seventh. 
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An ordinance to authorize, license, and permit the Hoboken and 
Weehawken Horse Railroad Co. to lay tracks and run cars thereon 
in the city of Hoboken, approved January 4, 1860. Names Ferry, 
Washington, Newark, Second, Fourth, Sixth, Eighth. 

An ordinance to amend an ordinance entitled An ordinance re- 
lating to streets, approved January 9, 1858, passed October 5, 1575, 
approved October 5, 1875, provides that sec. 7, entitled An ordinance 
relating to streets, January 9, 1858, be, and the same is hereby, re- 
pealed. 

2nd. That Newark, First, Second, Third, Fourth, and Fifth streets 
shall each run and extend from westerly line to city to high-water 
mark on Hudson river; that Sixth street shall run and extend from 
River street to westerly boundary of city ; that Seventh street shall 
run and extend from Hudson street to westerly boundary of 


city. 
o0 ord. That each of said streets mentioned in said preceeding 


section shall not be less at any point than fifty feet wide, aud 

that no court-yard on either or any of said streets shall extend into 
same beyond a distance of six feet and six inches. 

4th. All ordinances and parts of ordinances inconsistent with the 

provisions of this ordinance be, and the same are hereby, repealed. 


United States Cireuit Court, District of "New Jersey. 


Mayor AND CouNcIL OF THE City or HoBpoken 
Ts. 
PENNSYLVANIA R. R. Co. 
Kjectment. River street. 
Mayor anp Councin oF THE Ciry or HopoKken 
Us. 
PENNSYLVANIA R. R. Co. 
Ejectment. Second street. 
Mayor AND CoUNCIL OF THE City oF HOBOKEN 
vs, 
LLampurnGc-AMERICAN STEAM Packer Co. 
Kjectment. Third street. 
DI Mayor AND CouNCIL oF THE Crry or TLopoKkeN 
is, 
Nortu GERMAN LiLoyp STEAMSHIP Co. 
Kjectment. Third street. 
Mayor AND CouncIL of THE City oF HlopoKken 


US, 


Apo.teu KE. Scumipt ef al. 


Ejectment. First street. 
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MAYOR AND CouNcIL OF THE City OF HOBOKEN 
vs. 
Apo.tru E. Scumipt et al. 


Ejectment. Newark street. 


It is hereby stipulated and agreed between the parties and their 
respective attorneys that the examination of William W. Shippen, 
signed by him and sworn to before Frank G. Haughwout, notary 
public, New York city, be read and used in the above-entitled suits 
with the same force and effect as if the same had been duly taken 
before a United States commissioner in New Jersey, and that for 
all purposes the same shall be considered as testimony in each of 
the above causes. 

LEON ABBETT, 
Attorney for All Defendants Except Those Represented 
bu Hon. I. W. Scudder. 
52 I. W. SCUDDER, 
Attorney for Penna. R. R. Co. 
MALCOLM W. NIVEN, 
Attorney for Plaintiff. 


Examination of witnesses for the defendant had in the presence 
of Maleolm W. Niven, Esq., attorney for the plaintiff; Isaac W. 
Scudder, Exq., attorney for the Pennsylvania Railroad Company, 
one of the defendants, and Leon Abbett, Esq., attorney for the other 
defendants, on the fourth day of March, 1881. 


On the part of the defendants was produced as a witness WILLIAM 
W. Suipresx, who being duly sworn, deposes and says: 


lam president of the Hoboken Land and Improvement Com- 
pany. Tam also one of the executors ander the will of Edwin A. 
Stevens, deceased. I first went to Hoboken on the first of January, 
IS47. I came there as general agent of the company. I was not 
fumiliar with Hoboken before that time, but from that time to the 
present [have been familiar with the property of the company and 
the property of Mr. Stevens, and have had charge of it. 


(Witness looks at copy of Loss’ map in evidence as Exhibit P 15 
and saves :) 


[am familiar with the premises shown on that map; there have 
been changes in the outlines of the property from 1805-up to the 
time that IT saw it. 
53 (). In the deed to John Stevens, in evidence as Exhibit P 
14, the southerly boundary of thé tract conveyed to him ts 
described as follows: Thence southeasterly down the hill to the edge 
of the meadow, where the creek runs near the uplend—that creek that 
parts Hoboken and Harsimus; thence easterly along said creek as 
it runs to Hudson and North river. Does the loss map show this 
southerly boundary ” 


A. No. 
4—171 
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Q. Can you tell what the line represents in the southerly bound. 
ary of the tract as shown on the Loss map”? 

A. It is intended to represent, evidently, the shore of the cove 
from Hudson river up to the westerly line of Washington street, but 
beyond that point westerly I do not think either the northerly or 
the southerly line in continuation represents the shore front of the 
cove westerly. The shore front was farther west and the cove ran 
farther back than is shown on this map. I understand that the 
single dotted — on Loss’ map were intended to represent the bound- 
ary between meadow land and upland; where there are double 
dotted lines they are probably represent old arm roads. 

(). What was the name of this creek that was referred to in the 
deed to John Stevens ? 

A. It was called Hoboken ereek ; the creek can be traced still, 
although it is very much cut off by streets, ete.; but a large portion 
of it can be traced; it ran in erooked lines from near where the 

Paterson plank road strikes the meadows (about the contin- 
54 uation of First street) to the tide bank, near the line of the 

extension of Meadow and Newark streets; the course of it 
was entirely outside of the land shown on Loss’ map. 

Q). There is a pier shown on the southerly extremity of the prop- 
erty on the Loss map. Was that pier in existence at the time you 
went to Hoboken in 1847? 

A. No, sir. 

(). Hlas it been there at any time since? 

A. No. 

(). Is there any evidence of any pier ever having been there ? 

A. There is no visible evidence of any pier having been there; 
this property was filled in at this point partly before I came there 
and partly after I came there. 

Q). State what is the present condition of the land where that pier 
is shown on Loss’ map. 

A. It is filled in solidly and is occupied partly by Ferry street and 
partly by the Morris and Essex R. R. depot, except possibly a few 
feet of the most extreme end may be now water under the pile-work, 

Q. What is the Philadelphia post road now called, which is shown 
as the most southerly highway on the Loss map ? 

A. Newark street; the Loss map does not show Ferry street or 
any other highway where that is now laid out on the maps. 

(). What was the condition of the river end of the Philadelphia 
post road or Newark street in 1847? 

A. [It was opened or partly opened down to the then bulkheads 

or the river and from there to the west; I don’t think it was 
D0 opened fifty feet wide; the north side of it was marked by a 
fence which enclosed a pleasure ground connected with the 


Otto cottage, and on the south of it was the ferry yard, the fence of 


which, [ think, stood in about the southerly line of Newark street. 
(J. Where was the bulkhead on the river of which vou speak ? 
A. It was about where the shore line is shown on Exhibit P 1 as 

of the vear Isst}or ISoo. | think these two lines were intended to 

be identical from the southerly extremity up to the line of Third 
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street, but from differences in surveys of different surveyors or from 
some other cause they appear to be some feet apart on the map 
marked Exhibit P 1. That part of Hoboken which lies between 
the northerly boundary line of Jersey City and the southerly line of 
the land conveyed to John Stevens in 1784 was acquired by the 
Hoboken Land and Improvement Company or its grantors from 
Anthony Dey, Mr. Newkirk—I think Garrett Newkirk—and there 
may have been another outside party. No portion of this track is 
described in the deed of 1784 to John Stevens. I think that these 
purchases were all made subsequent to the making of the Loss map. 

(). Will you please describe the condition of the property in Ho- 
boken in 1847 between the southerly line of the property shown on 
the Loss map and the north line of Jersey City as that line now 
eXists”? 

A. South of the line of the Loss map it was filled in from about 
the easterly line of Washington street down to the ferry and south- 
erly about 200 feet south of the southerly line of Ferry street. 

(). Where were the ferry buildings situated in 1847? 

ap A. I think they were about in what would be the line of 

Ferry street where it would be cut by the extension of the 
easterly line of River street. The slips are shown on Exhibit P 1, 
in the extension of the line of Ferry street, colored yellow. The 
pink line at the southerly extremity of Exhibit P 1, being the line 
crossing the extension of Ferry street, is the boundary line of the 
property of the Morris and Essex R. R. Co. and the Hoboken Land 
and Improvement Co. The easterly line shown on the Loss map I 
have always understood to be the line of high water of the Hudson 
river, and from my own knowledge of it above Third street I know 
it was high water. 

(). State what changes have been made since 1847 up to the pres- 
ent time in the southerly extension beyond the southerly line of 
Loss’ map. 

A. The land has been filled in where it was not filled in in 1847 
and extended out into the river; filled in south, east, and west ; and 
the ferry houses have been carried out and placed farther north and 
farther east, as shown on Exhibit P 1. The land is now filled out 
solidly to the lines of 1879, as shown on Exhibit P 1. Where there 
are ho structures appearing bevond that line they are merely pliers 
on piles and not solid filling. Ferry street has been built up on the 
northerly side since then—one lot west of Hudson street and one lot 
east of Hudson street-—and south of the pink line on Exhibit P 1 are 
now the depots, tracks, and buildings of the Morris and Essex R. R. Co. 

In 1S47 south of Ferry street there used to exist the Atlantic 
a Hotel and the Hudson County Uotel, which have been re- 

moved and the railroad buildings, tracks, and depots put in 
their places—built on the site thereof. There was a map made 
in 1S52 whieh showed the condition of the shore front and buildings 
at that time. 

This map is offerel in evidence and admitted as Exhibit D 1, 
with leave to defendants to substitute a copy thereof in place of the 
original. 
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The witness continues: [T think that the bulkhead line on the 
Hudson river, as shown on the map of 1852 (Exhibit D 1), Is the 
same as the shore line of 1839 and 1855, shown on Exhibit P 1. 
The map of 1852 does not show River street at all. 

Q. What was the condition of the land at the foot of Newark 
street in 1847 ? 

A. It was shown on the map of 1852 (exhibit D 1), except that 
the long pier near the foot of First street was built during the sum- 
mer of 1847. The company hada private wharf south of the line 
of First street and north of the line of Newark street, and over this 
wharf and through Newark street they went from and to the pier 
last mentioned. The company charged wharfage tor vessels lying 
alongside of its wharf, which was in front of the block which 1s 
marked on the map of 1852 (Exhibit D 1) “ Otto Cottage, H. 
Otto.” 

Q. What changes have been made sinee then ? 

A. Newark street has been extended ont since 1847 about 250 feet 
by solid filling. and buildings have been erected on the north line 
of Newark street 100 feet east of the extension of River street. 

About 75 feet south of the southerly line of Newark street, 
58 in the line of the extension of River street, there is a brick 

wall, which is the wall of the ferry shop yard belonging to 
the company. River street has never been in use as a street south 
of Second street. At the foot of Newark street now there is a pile 
pier used by the IHloboken Land and Improvement Co. on the south 
side and by the German Transatlantic Steam Navigation Co. This 
pile pier would cross the extension of Newark street, as it is shown, 
OU feet wide on the Loss map. 


Mancu 7, 1SS1I—9 a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Direct examination of Wituraw W. Surpren continued: 


(Q). Ifow long has the extension of Newark street down to the- 


bulkhead line existed ? 

A. Ever since I knew it. The bulkhead line has gradually been 
filled out farther and farther, from time to Gime,into the river. The 
pier which is shown on the Loss map at the southerly end thereof 
never existed within my memory. This is the only pier that was 
shown on the Loss map. 

Q. What was the condition of the river end of First street when 
you first knew it? 

A. There was a fenee across First street at the easterly side of 
Hudson street when I first knew it,in IS47, and the rest of the street 
east of Hudson or a portion of it was used as a vard for the Otto 
Cottage and a portion tor the battery vard. None of the street Cast 
of Hudson was open or used as a street at that time. In the part 

of First street enclosed in the battery vard there was a watel- 
of inan’s house, and there wes a gate which opened into a pas- 
sage-way that went to Newark street along the water. 
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Q. Has that fence ever been taken away ? 

A. The fence on the east side of Hudson street was taken away - 
<ome time after the sale of the water front to the New York Float- 
ing Dry Dock Co., but I cannot give the exact date; that was about 
1866, which, | think, was about the date of the sale tothe dry dock 
C'o.. and it has remained down ever since. 

(). At that time what part was sold to the dry dock Co.? 

All the water front from the centre of Newark street, as shown 
on Loss’ map, to a point 200 feet south of the southerly line of See- 
ond street continuously along, conveying that part which would be 
the extension of First street, the balf of Newark street, and the ex- 
tension of First street. 

(). Where did it begin ? 

A. The conveyance began on the line of the extension of River 
street and went east out into the river As far as the rights of the 
yr arties extended. 

(). What other changes have there been in First street ? 

A. The extension of the line of First street has been. tilled out 
further into the river by the dry dock Co., but First street east of 
Hudson has not been improved or anything done with it except 
the removal of the fences. . 

(). What was the condition of the river end of Second street at 
the time vou first knew it? 

A. There was a fence across the line of Second street west of the 

westerly line of River street. The fence is shown on 
60 the map of 1852 (Exhibit D 1), and this fence remained 

there until the company sold the land to the Camden and 
Amboy Railroad Co., which, [should think, was about 1862 or 1863 
Then that company changed the fence to the south line of Second 
street and the east line of what would be the extension of River 
strect. The conveyance to the Camden and Amboy R. R. Co. em- 
braces what would be the extension of River street south of the 
southerly line of Second street and what would be the extension of 
Second street cast of the easterly line of River street. 


Need from the Hoboken Land and Improvement Co. to the Cam- 
den and Amboy Reilroad Co. offered in evidence, with the under- 
standing that a copy of the same may be substituted for the original, 
marked Exhibit D2 


(). Was there any other change in Second street ? 
| think not, except that it has been paved down to the curb 
line of River street. 


By Mr. Niven: 


(). And the company he as disposed of property on the line of the 
street down to the corner; it is a publie street ? 
A. Yes: at the point eet the extension of River street would 
cross the southerly line of Second street are situated — buildings, 
shops, and offices of the Camden and Amboy R. R. Co., which have 
been there, I think, since 1862 or 186: 
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By Mr. Apperr: 


Q. How far south do those buildings go in what would be the ex- 
tension of River street ? 
A. Some of them, I think, go 100 feet south of Second street. 
61 I suppose the buildings in the extension of River street at 
those points south of Second street are worth from 812,000 to 
$15,000. The buildings are now used by the Pennsylvania KR. K. 
Co., and contain very valuable machinery and tools, which are in 
constant use. What would be the extension of River street south of 
the southerly line of Second street and what would be the extension 
of Second street east of the easterly line of the extension of River 
street have never been open to the public, but have always been 
fenced off and the public prevented from using the same. 


by Mr. Niven: 


(). Second street, from the easterly line of Hudson street down to 
the easterly line of the extension of River street, is an open public 
street, and opened, paved, and improved by the Hloboken Land and 
Linprovement Co., and the property sold on the line of the street by 
reference to the street as it exists, and so opened by the Hloboken 
Land and Improvement Co. ” 

A. Yes; the extension of Second street easterly is in the line of 
those shown on Loss’ map. 


By Mr. Anpnert: 


Q. What was the condition of Third street in 1S47? 

A. Third street in 1847 had a fence across it, probably near the 
middle of what would have been the extension of River street as 
shown on Loss’ map; that fence was a continuation of the original 
fence which crossed Second street in 1S47 and which had been there 

several vears; it was an old fence when [ first knew it; I 
62 think it had been there twenty years before I saw it, which 
would run it back to 1827. it was upland east and west of 
this fence. The old ship-vard was at this point; that ship-yvard is 
shown on the map of 1852 (Exhibit D 1), and is marked “ ship- 
vard.” Phe building shown on that map which crosses the exten- 


o 


sion of Third street was an old blacksinith shop and mould loft. 
By Mr. Niven: 


Q). The map of 1852 does not show River street at all, does it ? 
A. No. 
By Mr. Anperr: 

Q. What changes were made in Third street after 1847 ? 

A. The property 100 feet east of the line of River street was leased 
and subsequently sold to the North German Llovd Steamship Co., 
and across Third street east of this line was built a large brick 
United States bonded warehouse, which is there now and used for 
that purpose. The conveyance embraced Third street and property 
north and south of it. The map, Exhibit P 1, shows only so much 
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of the grant of the State to the Hoboken Land and Improvement 
Co. made December 21, 1869, as is now occupied by the North Ger- 
man Lloyd Steamship Co. and the Hamburg-American Steamship 
Co., the deed having been to the North German Lloyd Steamship 
Co. for the whole plot. The grant of the State of 1869 embraces all 
the land originally below the line of high-water mark as shown on 
the Loss map, and all lands under water in front of the upland as 
shown on that map out into the Hudson river, as will be seen by 

reference to said grant, which isin evidence as Exhibit D 3. 
63 The company now owns on the north side of Third street 100 

fect east of River street as the lines now are and their grantees 
own on the south side. The street is now open down to the line of 
the property sold to the North German Lloyd Steamship Co., and 
improved by the Hoboken Land and Improvement Co. at its own 
expense, and not by the city. This improvement was tnade by the 
company before it sold the land on either side of River street. This 
company widened Third street ten feet east of the easterly line of 
River street; this widening was done with reference to the contem- 
plated business to be done by the steamship company or other par- 
ties that might come there for commercial purposes. 

(). What was the condition of Fifth street in 1847? 

A. There was a fence running from about the line of Fourth street 
north across Fifth and Sixth streets, as far as ] can remember, not 
fur from the present line of River street as shown on Loss’ map. 
From Fourth and Hudson streets northerly aud eastwardly there 
was a high blaff running off some distance and then sloping down 
to the river, and on the top of that bluff and the top of the slope 
there was a fence aloug the southerly line of Hudson square; cross- 
ing the square the fence ran north to somewhere about in the line 
of River street up to the line of Sixth street; it then continued 
north up to the Elysian Fields; it was the fence that separated the 
Walks leading to the Elysian Fields from what was known as the 
orchard pasture. The orchard pasture was bounded generally by 

Fourth street, Washington street, and the fence or the walks 
O4 leading to the Elysian Fields, and northerly by the fence of 

the Castle Point property, which was probably in the line of 
Seventh street. 

(). When was that fence changed ? 

A. Between 1847 and 1853 a portion of the high land had been 
taken down, so that the southerly fence of the pasture lot was moved 
to about the north side of Fitth street, but the fence which separated 
the walks leading to the Elysian Fields from the open lots west of it 
still remained down to about the line of Fourth street, crossing Fifth 
and Sixth streets. The walks that I refer to were not only the river 
waik leading to the Elysian Fields, as it now exists, but other walks, 
which have since been obliterated, and which ran along the top of 
the slope leading from the high land to the river. That fence re- 
mained there, crossing Fifth and Sixth streets, until the River ter- 
race houses were commenced, which I think was about 1856; it was 
then removed. There is a fence across the.end of Sixth street at 
present. There is none across the foot of Fifth street; it is open to 
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the river now. Fifth street now runs down to the piers, and there 
is nothing in the line of that street, except the dock-master’s office. 
ona part of the northerly end of it; one-half of the street is im- 
proved; the other half is taken up by the slope down to the levels 
of the publie square. There are two fences at Sixth street now east 
of River street, one about 190 feet east of River strect, and the other 

about 125 feet east of that one. The property between the 
65 two fences is occupied by Henry Morton asa yard for his 

dwelling. It was formerly occupied by Robert Weir, and was 
occupied by him at the time of the commencement of these suits. 
The property in extension of Sixth street is now occupied by Charles 
Schultze as a lumber yard. 

(). What was the condition of River street north of Third street 
in 1847? 

A. There was no visible street there; there was nothing on the 
ground to show any portion of the street; there was nothing south 
of that point; nowhere in the line of River street was there any 
visible street at that time, either north or south of it. The map of 
1852 (Exhibit D1) shows the aetual condition of the land at that 
time without any River street whatever. And in front of the 
ship-vards, between second street and a point 100 or 200 feet north 

Third street, trees were planted along the casterly line of the 
ship-yard fence, as shown on the map of 1So2, and another paralled 
line of trees some thirty-five or forty feet west of them, as if the 
purpose had been, eventually, to put in a street diagonally ; some 
of those trees are there still, but the most of them have been removed 
to open River street as it now is down to Second street, and to build 
the houses on the'west side of River street. The first improvement 
made, which in any way affected River street as shown on Loss’ 
map, Was the grading of River street between Third and Fourth 
streets, and the grading of Third and Fourth streets to River street 
from Hudson street, for the purpose of erecting buildings on the 

westerly line of River street between Phird and Fourth streets, 
O6 What is now ealled River ‘Terrace, and in erecting buildings 

on the block bounded by Third and Fourth, Hudson and 
River streets. After these Improvements were made vou could go 
down Fourth street to River street and down River to Third street. 
About in the line of Third street was the main gate leading into the 
ship-vard which was used by the company. “There was no fence 
east of the ship-vard fence, and the river front of the ship-vard was 
ushed for laune hing vessels and other ship-vard purposes. There 
were several ve ry large clipper ships buiit there, besides several 
steamboats. 

The next improvement on River street was between the lines of 
Fifth and Sixth streets, north of Hudson square. It was leveled 
down and used asa carriage drive to Castle Point, Mr. Stevens’ 
pl: we, but open to the public, and also to the house called the Sh: AnTV;: 
that improvement was made inthe nature of opening itas a country 
roud, but it was not in the exact line of the street: it was not 
straight, but it was used by the public. River street Was afterwards 
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between Fifth and Sixth streets graded and improved, and is now 
in use as a street between these points. 

The next improvement was between Third and Second streets. 
The space now covered by River street between these two points 
had been filled up prior to 1847, but-no street had been laid out 
over it. About 1858 River street, between Second and Third streets, 
was partially laid out and opened by the company from Third street 
some distance down, and the balance of it opened and finished down 
to Second street by curbing, paving, &e., about ten or eleven years 

ago. The company has widened River street on the east. 
G7 North of Second street the company has widened River street 

ten feet beyond the width of it, as shown on Loss’ map, or 
the extensions of the lines as shown on that map, making the street 
actually 70 feet wide instead of 60 feet, as shown on Loss’ map. 
North of Second street, Exhibit P 1 shows the lines of River street 
correctly as they now exist. No River street now exists south of 
Second street, The map, Exhibit P 1, south of Second street, does 
not correctly state the fact when it says, “ Present east house line of 
River street as laid out by the Hoboken Land and Improvement 
Co.” The Hoboken Land and Improvement Co. never laid out any 
such line south of Second street, and the map is incorrect with 
reference to that. : 

(). Look at Exhibit D4 and state whether that map correctly 
shows the condition of the property delineated thereon October 29th, 
IS7S, and also the improvements then existing thereon, and also 
the claim of the eity. 

A. ‘Taking it for granted that the claim of the city is as delineated 
on said map, my answer is that it does. There is a part of the ex- 
tension of Newark street marked, “ This property is owned by Adolph 
Emil Schmidt and Paul Leopold Goldschmidt and is now used as a 
street.” The company has never dedicated this as a street, and it is 
a part of their conveyance to the New York Floating Dry Dock Co., 
who, and their successors, claim to own it as their private property. 
This land so marked as the extension of Newark street is a portion 

of the grant of the State to the German Transatlantic Steam 
GS Navigation Co. November 9, 1872, and is shown on Exhibit 

1 as the northerly part of the premises marked, “ Pile pier, 
June, 1869." I know of no other grant of any part of the extension 
of Newark street by the State. 

The grant of the State to the German Transatlantic Steam Navi- 
gation Co. offered in evidence and admitted, with the understand- 
ing that a copy may be hereafter substituted for the original ; it is 
marked Exhibit D 5. : 


(The witness continues:) The extension of Second street is covered 
by a grant by the State to the United New Jersey Railroad and 
Canal Companies by act of the Legislature, March 31, 1869, as shown 
on Exhibit P 1. 


This grant is offered in evidence and admitted, with the under- 
standing that a copy may be used; it is marked Exhibit D 6. 
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The extension of Third street is covered by a grant made by the 
State to the Hoboken Land and Improvement Co. December 21, 
1869, as shown on Exhibit P 1, and in addition to what is shown on 
that map all the land easterly beyond the line of high-water mark, 
as shown on the Loss’ map, as will appear by reference to said 
grant. 


This grant is offered in evidence and admitted; it is‘marked Ex- 
hibit D 7. 


There is no other grant by the State of any of the land under 
water or any of the property shown on Exhibit P 1 that I am aware 
of, except it be the grant or lease to the Morris and Essex R. R. Co., 

south of the southerly pink line shown on Exhibit P 1. Ex- 
69 hibit P 16, which is a supplement to Exhibit P 1, shows the 
grant or lease to the Morris and Essex It. R. Co. 


The lease is offered in evidenee and admitted: it is marked Ex- 
hibit D 8. 


(). What was the condition of the fences on the river side of the 
Hoboken tract in 1847 ? 

A. ‘There was a fence in 1847 on the easterly line around what is 
marked “Ifoboken ferry yard” on Exhibit D 1 (map of 1852), be- 
tween Ferry and Newark streets, which fence continued on the 
southerly line of Newark street down to the then bulkhead. The 
next fence north of that was a fence enclosing the plot marked on 
the map of 1552 as the Otto cottage, and extending across the line 
of First strect in the east line of Hudson street, and continuing along 
that east line of ITudson street to Second street; thence easterly to 
the fence shown on the map of 1852 as the westerly boundary of 
ship-yards, and continuing thence along the ship-vards to a stone 


wall which ran out into the river, striking the land about 100 feet - 


north of the northerly line of Third street; thence out along the 
stone wall to the river, enclosing the ship-yards. The next fence 
north of that is the fence separating the walks leading to the Elysian 
Fields from the orchard pasture lot, as heretofore deseribed in my 
testimony. There were fences between the Atlantic Hotei and the 
Hudson County Hotel south of Ferry street, and there were fences 
enclosing the vards of these hotels south of that street, substantially 
as shown on the map of 1852, Exhibit D1. The ferry buildings at 

the foot of Ferry street in 1847 were nearly in the same loca- 
70 tion that they are shown on the map of 1852. Some of the 

buildings on that map of 1852 were not then erected in 1547, 
and the building which existed in the northerly line of Ferry street 
in 1847 is not shown on the map of 1802. 


Cross-examination by Mr. Niven: 
(The witness is shown map of 1852, marked Exhibit D 1.) 


(). What is that map? | 
A. It isa map that was published by order of the Hoboken Land 
and Improvement Company to show the lots for sale in 1862. 
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Q. Do you know who made it? 

A. I do not. 

(). Does it show the lots that they had for sale at that time? 

A. Yes. 

(). Did they offer lots for sale by it at that time? 

A. No—that is, it never was mentioned in deed and descriptions. 
(). | mean was it used in selling lots in order to show their loca- 


(). And the condition of the streets ? 
A. Yes; but the deeds were principally given by Loss’ map; our 
printed deeds refer to Loss’ map. 
(). Are the streets as laid down on that map the same as the 
streets on the Loss map as far as the streets on the Loss map ex- 
tend, having reference to the changed condition of the same? 
5 hae A. Yes; they are of the same width and the same streets, 
except Ferry street and the extensions beyond the water lines 
shown on Loss’ map. 
(). Does this map show correctly Newark street as it existed at that 


A. I think it does. 
(). Leading down to the bulkhead ? 


A. Yes. 
(). As an open street ? 
A. Yes. 


(). Does it show First st-eet as it was mapped at that time or as it 
existed ? 

A. This map does not correctly show First street ; it was actually 
Inapped on this map as running down to the bulkhead, but in fact 
it was fenced across at the line of Hudson street and elsewhere and 
uscd as private property. There were a number of those maps 
printed and given to parties proposing to buy lots and parties pur- 
chasing lots to show the location and condition of things. 

(). Please describe in detail the various structures on “the line of 
River street ? 

A. (Witness refers to Exhibit D4.) Beginning on the south of 
the machine shop and blacksmith shop, between Ferry and Newark 
streets, Is a two-story brick building filled with valuable machinery 
and tools. The other buildings on that block are all of a somewhat 

temporary nature. Between Newark and First streets there 
(2 is nothing of a permanent character. The property marked 

“Occupied by John Daven” is a vard, and so is the property 
occupied by Ifenry D. Gerts, except a portion covered by.a dancing 
platform, a carousal, and a musie stand, which are only temporary 
structures. Between First and Second streets, going north from 
lirst street, the buildings consist of an old brick machine shop, not 
in use now, and a frame one story machine shop, used in the build- 
ing of the battery, and north of that is the Stevens battery, extend- 
ing clear across the street. That is now being removed by ‘the pur- 
chaser of the battery. Then there are the shops of the Camden and 
Amboy RK. R. Co., or of the Pennsylvania PR. R. Co., which have 
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already been described. There is no building or other structure 
in the line of River street north of that up to the Castle Point walls. 

Q. Is there any structure in the way of the opening of Newark 
street ? 

A. No, sir. 

Q. Is there any structure in the way of the opening of First street 
to the river? 

A. There is nothing between H[udson and River streets except 
some temporary structures, which are there without any authority 
from the [foboken Land and Improvement Co. East of River street 
there are no buildings in the way but those within the grant and 
deed to the Dry Dock Co. 

Q. At Second street are there any buildings or improvements in 

the way of opening the street through ? 
73 A. There is nothing there but the fence on the easterly side 
of River street. All the Camden and Amboy shops are 
located south of the extension of the southerly line of Second street. 
At Third street? 

A. At Third street there is a fenee with gates and a large U.S. 
bonded warehouse that extends clear across the street. 

(). Now, as to the situation of Fifth street. Are there any build- 
Ings or improvements In the way ? 

A. No; there are no buildings in the way; the buildings shown 
on Exhibit DS as being intersected by the extension of the north 
line of Fifth street are no longer there, but the dock-master’s office 
is still there. 

Q. What is that dock-miaster’s office ? 

A. It is a one-story frame building. 

(. How far has Fifth street been tilled in with solid filling ? 

A. It has been filled in with solid filling down to the pier. 

Q). The property marked “ piers,” running at right angles to and 
crossing the end of Fifth wll.» ; Is that solid filling? 

A. It is solid filling; it is not pile-work ; but the one running out 
into the river in continuation is pile-work. 

Q. In Sixth street is there anything permanent in the way of 
opening the street ? 

A. There is nothing there but a fence and the extension of the 
one-story building which is used as a laboratory by the president of 

the Stevens’ Institute. 
74 (). You have been familiar with the management of the 
Hoboken Land and Improvement Co. since 1547, have vou 
not? : 

A. Yes; that is in my testimony. 

Q. Have the Hoboken Land and Improvement Co. intended to 
open River street through from Second street south ” 

(Objected to, unless some resolution or ‘action of the board of 
directors of the company is produced in evidence, or it is shown that 
some Official action has been taken by the Co. in reference to the 
matter.) 


A. Prior to my being president of the company it had sold to 
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the Camden and Amboy R. R. Co. the land south of Second street, 
including the land in the line of the extension of River street ; since 
I have been president of the company it has been my wish and 
desire to open River street, but the difficulty in the way is the con- 
veyance to the Camden and Amboy R. R.Co. The only conveyances 
that have been made by the company of land along the line of the 
extension of River street, except the conveyance to the Camden and 
Amboy R. R. Co. are for the property on the east and west side of 
River street between Newark street and First street. Those convey- 
ances were made with reference to River street between First and 
Second streets; south of Newark street no conveyances have been 
made by the Co. in the extension of the line of River street, unless 
it be to the Morris and Essex R. R. Co., south of Ferry street, the 
grant to which ineludes the land that would be in the extension of 

River street, and includes land not shown on the Loss map. 
70 (). When Newark street was extended down and improved 

were the curbs set and everything arranged with reference to 
opening River street to the north and the south ? 

A. They were to the south, on one side; I don’t know whether 
they were on the other or not. 

(). Who owns the property in the line of the extension of River 
street between First and Newark streets ? 

A. The Hoboken Land and Improvement Co. 

(). Was any portion of that ever sold by the company ? 

A. A portion of it was sold by Robert Stevens to Otto. 

(). From whom did the company acquire the title ? 

A. Mr. Hermann Luhrs, who was the grantee of Otto. 

(). For what purpose was that acquired ” 

A. For the purpose of opening the street as far as First street. 

(). Will vou state when the fence across the line of First street at 
Ifudson street was removed ? 

A. I think it was about ten years ago, but I cannot state posi- 
tively. 

(). Since then has not First street been open to the public from 
Iludson street down ? 

A. Yes; there has been nothing to prevent anybody from driving 
down as far as the east line of River street, where there was a fence; 
since that fence has been removed it is open and is used as a public 
thoroughfare; First street is not paved or curbed east of Hudson 
street. 

(). You say that you don’t know that the pier-on the Loss map 
ever existed ? 

A. Not to my knowledge. 
16 (). Has the Loss map always been accepted by your com- 
pany as reliable to show the condition of things in 1804? 

It was always accepted as to the creation of the streets and 
lots as shown on the map and was mentioned in the deeds for the 
conveyance of the property by the company. It was considered as 
opening the streets just so far as the streets were shown on it, and 
no farther. The company have always claimed, under the advice 
of counsel, that they were entitled to all the land under water be- 
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yond the shore line, as shown on the Loss map, and were advised by 
George Wood and Abram O. Zabriskie that all reclamations beyond 
that line were the property of the company. 

Q. Nevertheless, it never was disputed that the Loss map showed 
correctly what was upon the face of it? 

A. No; it never was disputed. 

Q). Has River street ever been mapped south of Second street by 
the company or its engineers or employes ? 

A. No. 

Q. No map was ever made by you south of Second street showing 
River street? | 


A. No. 
(). No map was ever made or filed ? 
A. No. 


Redirect examination by Mr. Anperr: 
Q. State what you know with reference to the Loss nap and the 
action of the company under it with reference to location of prop- 
erty shown on it. 
wi A. The Loss map shows no monument or other starting 
point, except the water lines and the Philadelphia post road, 
and the Philadelphia post road, as [ understand it, or so much. of it 
as is east of Garden street (as shown on the Loss map), is not where 
the road actualiy existed. The road west of Garden street was 
a wide road, [ think SS feet, whereas on the Loss map it is 
shown but 50 feet wide, making that a very doubtful monument, 
and I know that up to the summer of 1847 there were no definite 
monuments to locate streets or lots, and that during that summer 
arbitrary corners and lines of streets were adopted and monuments 
placed at the corners, which have been used ever since as starting 
points. ‘These arbitrary starting points were arrived at by finding 
the location of certain old buildings that were supposed to be on 
certain corners, and certain lots and a line that suited nearest to the 
supposed location of these old buildings was the adopted line. It 
was taken for granted that those buildings were originally located 
by the Loss map. Investigation subsequently satistied us that these 
buildings were approximately correct, if not actually correct. The 
old Philadelphia post road, after it left the line of Garden street 
going east, tended to the south, so [T always understood, passing 
southerly of the line of the post road, as shown on the Loss map, 
and also south of the buildings shown on the Loss map south of 
that road. I presume it went down to the dock which was shown 
on the southerly extremity of the Loss map. By tradition, | under- 
stood that the original ferry,from Hoboken ran from what is shown 
on the Loss map as the “ pier.” 
78 (). What were the buildings that are shown on thie east of 
Washington street and south of the Philadelphia post road 
on the Loss map? 
A. An old hotei, which has since disappeared. 
Q. What was the name of the hotel and who held it? 
A. Van Buskirks kept it for a great many years; old Mrs. Maria 
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Van Buskirk must have been 60 vears old in 1847, and she was 
there as a young girl when her father kept it ; it must have been 
there before 1804. The date was in the side of the hotel in brick, 
but I don’t know what the date was. 

(). llow long prior to 1804? 

A. My impression is that it was 50 or 60 or 70 years. There are 
men who would be able to tell you what that date was. I think old 
Unele Bill Walden would be able to tell you, though his memory is 
shaky now. I guess Bill Havens, in. the gas office, might know, and 
I have no doubt that Frank Stevens would know. That building 
had been destroyed long before [ came there. | remember as a boy 
going there one Sunday with my father; it must have been when I 
was S or 10 vears old—before | went there to live. There was a 
high hill there and they were then grading. Those big trees that 
are standing now in front of Hudson Terrace were left on great 
balls of earth, I think from 15 to 20 feet high, that were subse- 
quently lowered to the level of the grade, and that work was going 
on at the time I speak of, but I have no recollection of any hotel. 

It must have been about 1835 or 1836 or 1837; to the best of 
fh my recollection, the hotel did not exist there in 1836 or 1857 ; 

this was my earlest recollection. It stood on a hill which 
must have been 25 or 30 feet high, and this has all been dug down 
and removed. If this hotel had remained it would have been a 
monument which could have been used to locate by. 


Reeross-examination by Mr. Niven : 


(). Haven't you had occasion to ascertain by excavations and 
other investigations about where the high-water line was on the Loss 
map? 

A. Yes: at two places. 

(). Will vou state where ? 

A. On the south and southeast corners of the .and as shown on 
Loss’ map, in the neighborhood of Ferry and Iludson streets and 
between Second and Third streets, east ef Hudson. 

Q). What information did you get by that investigation ; what did 
you find? 

A. We found a beach that we were satisfied was the natural beach, 
which was substantially where the beach was shown on the Loss map, 
at both places, showing that the water line, as shown on the Loss map, 
had the same general direction as we found it had in faet. 

(). How did you make that investigation ? 

A. Between Second and Third streets we dug long trenches, run- 
ning east and west, through filling that had been put down, and 
found the sand or gravel beach between the mud and the upland. 

(). Did you follow that up until you came to the upland ? 
SU A. Yes. 

Q. And were thereby enabled to locate the high-water mark 
with some degree of accuracy ? 

A. Yes; and we did the same thing below, except that we did not 
make the trenches so long, end we sunk wells about midway between 
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the buildings between Washington and Hudson terraces and north 
of Ferry street, and found the natural beach there also. 

(). Just above the foot of Sixth street the north shore exists now 
as then, except that there is a walk or road there 15 or 20 feet wide? 

A. Yes; with the exception of a road about 20 feet wide; a part 
of that, I think, is a part of the low line. 

Q. Then within your own time the natural beach was exposed 
above Fourth street, was it not? 

A. Yes. 

Q. You know that the line, as laid down on the Loss map, cor- 
responds quite accurately with the line as you know it above Fourth 
street, and as you found it between Second and Third streets by ex- 
cavating ? 

A. Yes; there is no doubt about Loss’ map being the line of the 
water marks. 


Examination of W. W. Smipren by [. W. Scupper, counsel 
for Pennsylvania Railroad Company : 
Q. Does not Loss’ map show an evident incompleteness in its whole 
scope and design with reference to the uses and purposes to 
81 which the water front should be applied and the manner in 
which the same should be used for commercial purposes ? 


(Question objected to because the map shows for itself.) 


A. Loss’ map shows an entire incompleteness, so far as any pur- 
pose whatever in regard to the use of the water front for commercial 
purposes. The only wharf or pier shown is a small one, always 
used, as I have heard, exclusively for a ferry landing. There is no 
evidence on the map of any design to fill in any part of the water 
front or to build any wharves, piers, or docks. ‘There are no streets 
shown on any land then covered by water, nor any street along the 
river front, nor in fact anything to show that the water front was 
ever intended to be used in any way. 

Q). Describe the improvements put upon [oboken on lands which 
were under water when Loss’ map was made, and state by whom 
those improvements were made, and to what use they have been 
put. 

A. The whole of the lands which were under water when Loss’ 
map was made, south of Sixth street, have been filled in from two 
to five hundred feet east of the water line as shown on said map, 
and piers have been built about every two hundred feet out into the 
river Cast of the filling; dwelling-houses, United States bonded ware- 
houses, machine shops, and almost every sort of building have been 
put on this filling. These improvements have in all cases been 
made by the Hoboken Land and Improvement Company or their 
assigns, principally, and with ‘two exceptions only, by the said com- 
pany themselves. 

Q. During the time while lands were reclaimed from the 

82 bed of the river and wharves and piers were constructed for 
commercial purposes, were any complaints made or objections 
interposed to such reclamations or to the erection of such wharves 
and piers? 
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(Question objected to as not competent, the public right not being 
lost by laches of the publie servants.) 


A. No objections or complaints have ever been made to any fill- 
ing in, or any building, or any pier, or any improvement whatever 
along the water front. Most of the work has been done since my 
connection with the company and done under my own supervision 
and direction, and [ would “certainly have heard of any such ob- 
jection or complaint had there been any. There has been nothing 
of the kind, unless the commencement of these suits might be con- 
sidered as such, but at the time the improvements were made 
there was no objection. 


W. W. SHIPPEN. 


Sworn and subseribed before me this 10th day of May, A. D. 
ISS]. 
[sear.] FRANK G. HAUGHWOUT, 
Notary Publie, New York City. 


S83 Plaintiff’s Exhibits. 


Exursit P 1. 


Large map made by Post and Speilman & Brush. 
Exurpir P 2. 


John Stevens and Raehel, his wife, to Peter Crighton. Deed dated 
April 10, 1805, Reeorded in clerk's office, Bergen county, Liber 
U, page 297, Ke. 


Convevs all those certain lots of ground situate at Hoboken, in 
the township and county of Bergen and State of New Jersey afore- 
said, and known and distinguished on a map or chart of Hoboken 
aforesaid by the numbers 75, 76, and 77, bounded westerly in front 
by Was! oe street, between Third street and Fourth street; 
— iorly by lot number 74; in the rear by an alley, and northerly 
by lot number 78, containing in length on each side 100 feet and in 
breadth in front and rear 75 feet, for twenty-five feet each, as by the 
said map or chart recorded in the clerk’s office of the county of 
Bergen may fully appear. 


Exutpir P 3 


Jolin Stevens to Elwin A. Stevens. Deed date] February 1, 1822 
Recorded Liber No. 6, Transeribed Deeds, page 258. Considera- 
tion, SL. 


Conveys all that certain messuage, tenement and house, piece, and 
parcel of land situate, lying, and be sing in the township and county 
of Bergen, in the State of New Jersey aforesaid, and known by the 

name of Hoboken, bounded Gedig ‘ast by land formerly of 
Sd Jacobus I. Bogert ; northwest by Sale Marsalesse and sundry 
others; southwest by the meadow of Harsimus, and south- 
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easterly by Hudson river, containing by survey five hundred and 
sixty-four acres, but be the same more or less, being the same prem- 
ises conveyed by and more particularly described in deed from Cor- 
nelius Haring, agent of forfeited estates in the county of Bergen 
aforesaid, to the said John Stevens, dated the 26th day of July, 
1784, and recorded in the clerk’s office in the county of Bergen afore- 
said, in Lib. D of Deeds, fol. 457, &e., on the 7th day of January, 
1787; also all that messuage, piece, or parcel of land lying and being 
in the township of Bergen aforesaid, known by the name of Wee- 
hawken, &e. 


Exuipit P 4. 


Edwin A Stevens to John White. Deed dated June 12, 1832. Le- 
corded in Bergen county clerk’s office, Liber L 3, p. 151, Xe. 


Conveys all that certain lot of ground situated at Hoboken, in 
the township and county of Bergen and State of New Jersey afore- 
said, and known and distinguished ina map or chart of Hloboken 
aforesaid by the number 59, bounded easterly in front by Washing- 
ton street, between Second street and Third street; southerly by lot 
number 58; in the rear by Bloomfield street, and northerly by lot 
number 60, containing in length on each side 155 feet, and in breadth 
in front and rear 25 feet, as by the said map or chart reeorded in 
the clerk’s office of the county of Bergen may fully appear. 


exuipsr PO. 


Mdwin A. Stevens et al. to the Iloboken Land and [mprove- 
85 ment Company. Deed dated May 6, 1850. Liber 13, p. 
105 of Transeribed Deeds. 


Conveys all that certain messuage, tenement and louse, piece, and 
parcel of land situate, lying, and being in the township and county 
of Bergen, in the State of New Jersey aforesaid, known by the name 
of Hoboken, bounded northeast by land formerly of Jacobus I. Bo- 
gert; northwest by Sale Marsilesse and sundry others; southwest 
by the meadow of Harsimus, and southeasterly by Hludson river, 
containing by survey 564 acres, be the same more or less, being the 
same premises conveyed by and more particularly described in a 
deed from Cornelius Ilaring, ageut of forfeited estates in the county 
of Bergen aforesaid, to the said John Stevens, dated the twenty- 
sixth day of July, 1784, as follows: “All that certain messuage, tene- 
ement, house, and piece and parcel of land, &¢.. known by the name 
of Hoobockin, situate, lying in the township and county of Bergen ; 
beginning by the mouth of the creek that parts Weehawken from 
Hoobockin, and from thence running north fiftv-two and a half 
degrees west 33 chains and 55 links; thence south 33 degrees west 
28 chains on the top of the hill: thenee south 57 degrees east 2 
chains; thence south 53 degrees west 30 chains to a heap of stones 
by a dogwood tree, blazed ; thence south 57 degrees east one chain ; 
thence south 33 degrees west ten chains; thence south 57 degrees 
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east 2 chains; thence south 33 degrees west eleven chains and 30 
links to a heap of stones in a path that goes down the hill 
towards Hoobockin; thence 57 degrees west one chain; thence 
south 33 degrees west 19 chains and twelve links; thence 
S6 south 15 degrees west eight chains 70 links; thence south 55 
degrees west 3chains; thence south 35 degrees west 6 chains 
to a large heap of stones near the top of the hill; thence southeast- 
erly down the hill te the edge of the meadow, where the creek runs 
near the upland—that creek that parts Hoboken and Harsimus; 
thence easterly all along said creek as it runs to Hutson’s or North 
river; thence northerly up said river, or all along said river, as the 
said — runs to the mouth of the said creek that parts Weahacken 
from Hoebockin, the place of beginning; bounded northeast by Ja- 
cobus I. Bogert, northwest by Sale Moslesse and sundry others, 
southwest by the meadows of Harsimus or the creek that divides 
Hobockin from Harsimus, and southeast by EHutson’s river, contain- 
ing by survey 564 acres, but be it the same more or less,” and which 
said deed to the said John Stevens is recorded in the clerk’s office 
of the county of Bergen aforesaid in Liber D of Deeds, fol. 437, &e., 
Jan’y 7, 1757; also all that certain messuage, tenement, piece, or 
parcel of woodland situate, lying, and being in the township and 
county aforesaid, beginning at a stone planted and marked A 1764; 
thence north 36 degrees and 30 minutes east 26 chains and 40 links; 
thence south 524 degrees east 20 chains; thence south 363 degrees 
west 44 chains and 69 links; thence north 524 degrees 25 chains ; 
thence north 33 degrees east 18 chains and 29 links; thence south 
52! degrees cast six chains and 30 links to the place of beginning, 
containing by survey 125 acres, be the same more or less, and which 
said deed to the said Jno, Stevens is recorded in the clerk’s 
ST oflice of the county of Bergen aforesaid in Liber D of Deeds, 
page 44, on February 7th, 1787. 


Exurpit P 6. 


The Hoboken Land and Improvement Company to Henry Livessy 
tux. Deed dated April 1, 1849. Reeorded Liber 22, p. 468. 


Conveys all that certain lot or piece of land situate, lying, and 
being in the township of North Bergen, in the county of Hudson 
und State of New Jersey, being part of a tract of land known by the 
name of Hoboken, and which, on a map of the said tract made by 
Charles Loss and filed in the clerk’s office in the county of Bergen, 
is situated and described as follows, viz: Commencing at a point in 
the easterly line of Garden street, in Hoboken, 165 feet and 103 
inches from the northeast corner of Garden and First streets, and 
running thence northerly and along the easterly line of Garden 
street 16 feet ; thence easterly and parallel with First street 90 feet ; 
thence southerly and parallel with Garden street 16 feet; thence 
westerly and parallel with First street 95 feet, to the place of begin- 
ning. 
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Exuuipit FP 7. 


The Hoboken Land and Improvement Company to Charles Idell 
Deed dated Octuber 25,1851. Reeorded Liber 22. p. 505. 


Conveys all that certain lot or piece of land situate, lying, and 
being in the township of Iloboken, in the county of Hudson and 
State of New Jersey, being part of a tract of land known by the 
name of Hoboken, and which, on a map of the said tract made by 


Charles Loss and tiled in the elerk’s office of the county of 


88 Bergen, is situated and deseribed as follows, viz: Commencing 

ata point in the westerly line of Bloomfield street, in Ho- 
boken, 184 fect northerly from the northwesterly corner of Bloom- 
field and Second streets, and running thence northerly and along 
the westerly line of Bloomficld street 22 feet: thence westerly and 
parallel with Second street 95 feet; thence southerly and parallel 
with Bloomfield street and along the line of the land 6f the Lloboken 


Land and [mprovement Company 22 fect, and thence easterly and 


wrallel with Second street 95 feet, to the place of beginning. 
| ? | : > 
Exuipir PS. 


The Hoboken Land and Improvement Company to Peter Kerrigan. 
Deed dated October 24, 1866. Recorded Liber 141, p. 140. 


Conveys all that certain lot of land situate, lying, and being in 
the city of [loboken, in the county of Hudson and State of New 
Jersey (being part of a tract of land known by the name of ITLo- 
boken), and which, on a map of the said tract made by Charles 
Loss and filed in the clerk’s office in the county of Borgen, eam- 
mencees at the southwest corner of Garden and Seventh streets, in 


Hoboken, and runs thenee southerly along the westerly line of 


Garden street 49 feet: thence westerly nid parallel with Seventh 
street 95 feet; thenee northerly to the southerly line of Seventh 
street and parallel with Garden street 49 feet, and thence easterly 
along the southeriy line of Seventh street 95 feet, to the place of 
beginning. , 


exninir PO. 


The Hoboken Land and Improvement Company to Jurgen 


89 Frederick Henry Mever. Deed Noy. 12, 1866. Lib. 141, 
p. 15. 


Conveys all that certain tract or lot of land situate, lying, and 
being in the city of Iloboken, in the county of Hadson and State 


of New Jersey (being part of a tract of land known by the name of 


Hoboken), and which, on a map of the said tract made by Charles 
Loss and filed in the clerk’s office in the county of Bergen, com- 
mences at a point in the easterly line of Garden street, Hoboken, 00 
feet northerly from the northeast corner of Garden and Seventh 
streets, and runs thence northerly along the easterly line of Garden 
street 20 feet; thence easterly and parallel with Seventh street 100 
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feet: thence southerly and parallel with Garden street 20 feet, and 
thence westerly and parallel with Seventh street 100 feet, to the 
place of beginning. 


Exuipbit P 10. 


The Tloboken Land and Improvement Company and Edwin A. 
Stevens and wife to the New York Floating Dry Dock Company. 
Deed dated September 1, 1866, and recorded September 26, 1866, 
in Liber 137, Conveyvances, page 45%. 


Conveys all that land and premises and land under water, to 
be made land and gained out of the Hudson river, situate, lying, 
and being in the city of Hloboken, in the county of Hudson 
and State of New Jersey, and described as follows, viz.: First 
tract beginning at what would be the intersection of the north- 
erly line of Newark street and the easterly line of River street, 
if the said streets were continued in straight lines from that 

part of the same that are laid down on a certain map of 
Hy Hoboken made by Charles Loss and filed in the clerk’s office 

in the county of Bergen, said River street being next to and 
easterly of Tludson street and parallel therewith, which said River 
street Is to be made seventy-five (75) feet wide in front of the prop- 
erty hereit and hereby described, and the westerly line thereof to 
be two hundred (200) feet from the easterly line of Hudson street, and 
running thence (Ist) northerly by and along the easterly line of 
River street, asabove described, four hundred and twenty-five (425) 
feet: thence (2d)at right angles to the first mentioned and deseribed 
line four hundred and eighty (480) feet, more or less, to the line 
marked “exterior line of solid filling,” on a certain map made as a 
part of the report of a certain commission appointed by virtue of an 
actof the Legislature of the State of New Jersey entitled “An act to 
ascertain the rights of the State and of the riparian owners In the 
lands under the waters of the bav of New York and elsewhere in the 
State, approved April 11, 1864;” thence (3d) southerly down the 
above-mentioned line of solid filling to a point opposite the point or 
place of beginning, four hundred and thirty-five feet, more or less, 
therefrom, which said point is in what would be the northerly line 


of Newark street if the same were extended out into the Hudson 


river; thence (4th) westerly and at right angles to the first men- 
tioned and deseribed line four hundred and thirty-five (450) feet, 
more or less, to the point or place of beginning, said last line being 
In range with the northerly line of Newark street, excepting out of 

the said plot asm: all plot or piece sup posed to be long to Mary 
O] Otto, which said plot or piece is shown on the small map 

hereto annexed. Second tract beginning ata point in the 
face of the present wharf or bulkhead where the centre line of New- 
ark street would strike the same if said Newark street were extended 
ina straight line thereto, and running thence (1st) northerly twenty- 
tive (25) feet to the southerly line of ‘the first-deseribed plot: thence 
(2d) at right angles to the first-mentioned and described line and 
along the said southerly line of the first-deseribed plot out into the 
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If{udson river as far as the right of the owners do now or at any time 
hereafter may extend; thence (3d) southerly down the said Hudson 
river toa point opposite the point or place of beginning, which said 
point is in what would be the centre line of Newark street if the 
same were extended out into the said river; thence (4th) westerly 
and at right angles to the first mentioned and described line to the 
point or place of beginning, said last line being in range with the 
centre line of Newark street. 

Also all that tract of land and premises and land under water 
lying to the east and west and in front of the first above-described 
tract of land and extending out into the Hudson river as far as the 
rights of the riparian owners do now or hereafter may extend, with 
the right to erect piers, docks, wharves, and other improvements In 
the waters in front of the premises first above described, subject only 
to such regulations as to exterior as the public authorities may law- 
fully establish. 

Eximipir P11. 


The New York Floating Dry Dock Company of the city of 


92 New York to Frederick Kulne, trustee of the German Trans- 
atlantic Steam Navigation Company of the city of Hamburg, 
Germany. Deed, August 51, 1872. Recorded Lib. 246, p. S04; 
consideration, S600,0C0. 
Conuveys all that land and premises and land under water, to be 
made land and gained out of the [ludson river, situate, lving, and 


being in the city of Hoboken, in the county of Hudson and State of 


New Jersey, and deseribed as follows, viz: Ist tract beginning at 
what would be the intersection of the northerly line of Newark 
street and the easterly line of River street if the said streets were 
continued in straight lines from that part of the same that is laid 
down on acertain map of ILoboken made by Charles Loss and tiled 
in the clerk’s office in the county of Bergen, said River street being 
next to and easterly of Hudson street and parallel therewith, which 
said River street is to be made 75 feet wide in front of the property 
herein and hereby deseribed and conveyed, and the westerly line 
thereof to be 200 feet from the easterly line of Ifudson street, and 
running thence, Ist, northerly by and along the easterly line of River 
street, as above desertbed, 125 feet ; thenee, 2d, at right angles to the 
first mentioned and deseribed line, 480 feet, more or less, to the line 
marked exteriorline of solid filling on a certain map made as a part 
of the report of a certain commission appointed by virtue of an act 

of the Legislature of the State of New Jersey entitled “An act 
93 to ascertain the rights of the State and of the riparian owners 

in the lands lying under the waters of the bav of New York 
and elsewhere in the State,” approved April 11, 1S64; thenee, 3d, 
southerly down the above-mentioned line of solid filling to a point 
or place of beginning and 455 feet, more or less, therefrom, which 
said point is in what would be the northerly line of Newark. street 
ifthe same were extended out into the Hudson river; thence, 4th, 
westerly and at right angles to the first mentioned and described 
line 435 feet, more or less, to the point or place of beginning, said 
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last line being in range with the northerly line of Newark street, 
excepting out of the said plot a small plot or piece supposed to be- 


‘long to Henry Otto, which said plot or piece is shown on a map 


attached to a deed of the premises therein described, executed by the 
Ifoboken Land and [. Co. and Edwin A; Stevens and Martha B., 
his wife, to the party of the first part hereto, dated September 1, 1862, 
and recorded in the clerk’s office of Hudson county, N. J., Septem- 
ber 26, 1866, in Liber 137 of Deeds, page 439, Xe. 

Second tract beginning at a point in the face of the present wharf 
or bulkhead where the centre line of Newark street would strike the 
same if said Newark street was extended in a straight line thereto, 
and running thence, Ist, northerly 25 feet to the southerly line of 
the first-described plot: thence, 2d, at right angles to the first men- 
tioned and described line, and along the said southerly line of the 
tirst-described plot, out into the Hudson river as far as the rights of 
riparian proprietors do now or may at any time hereafter extend ; 

thence, 3d, southerly down the said Hudson river to a 
od point opposite the point or place of beginning, which said 

point is in what would be the center line of Newark street, 
if the same was extended out into the said river; thence, 4th, west- 
erly and at right angles to the first mentioned and deseribed line to 
the point or place of beginning, said last line being in range with 
the centre line of Newark street; said last mentioned and described 
plot to be held in trust, subject to the provisions and conditions of 
a certain agreement between the H. L. & IL. Co., of the first part, and 
the N. Y. Floating Dry Dock Company, of the second part, which 
agreement bears date September 1, 1866, and provides, amongst 
other things, that the said land and land under water, to be made 
land and gained out of the Hudson river, as mentioned and de- 
scribed in the last-described tract, shall be used only for the pur- 
pose of building therefrom and thereon a pier, or in case the whole 
or any part thereof shall hereafter at any time be filled in and made 
land, then it is to be used as an open street for the joint use of the 
property fronting thereon, and for no other purpose whatever. 

Also all that tract of land and premises and land under water 
lving to the east and in front of the first above-described tract of 
land and extending out into the Hudson river as far as the rights of 
riparian proprietors do now or may hereafter extend, with the right 
to erect piers, docks, wharves, and other improvements in the waters 
In front of the premises first above described, subject only to such 
regulations as to exterior lines as the public authorities may law- 

fully establish, together with all and singular, &e., and 
O5 also all manner of wharfage, cranage, advantage, and emolu- 

ment growing out of or accruing or that may hereafter grow 
or accrue at or from the easterly side or front of the same on the 
Hudson river, and also the right to fill up and reclaim the lands be- 
low high-water mark in the Hudson river in said tract tirst above 
described, and to appropriate the same to his own use, excepting to 
the H. L. & I. Co. the right of ferriage exclusively. 
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Exutpir FP 12. 


The German Transatlantic Steam Navigation Company to Adolph 
I. Schmidt ef al. Deed, January 25,1578. Reeorded Liber 520, 
}). 156. 


Conveys all that land and premises and land under water, to be 
made land and gained out of the Iludson river, situate, lying, and 
being in the city of Ileboken, in the county of Iludson and State 
of New Jersey, and described as follows, viz:, Ist tract beginning at 
What would be the intersection of the northerly line of Newark street 
and the easterly line of River street, if the said streets were continued 
In straight lines from that part of the same that are laid down ona 
certain map of Tloboken made by Charles Loss and filed in the 
clerk's office in the county of Bergen, said River street being 
next to and easterly of ILudson street aud parallel therewith, which 
sald River street is to be made seventy-five fect wide in front of the 
property herein and hereby deseribed and conveyed, and the west- 
erly line thereof to be 200 feet from the easterly line of ITudson 

street, and running thence, Ist, northerly by and along the 

$45 easterly line of River street, as above described, 2.) feet: 
thence, 2d, at right angles to the first mentioned and described 

line 4S0 feet, nore or less, to the line marked “exterior line of 
solid filling ” on a certain map made asa part of the report ofa 
certain commission appointed by virtue of an act of the Legislature 
of the State of New Jersey entitled “An act to ascertain the rights 
of the State and of the riparian owners in the lands Iving under 
the waters of the bav of New York and elsewhere ta the State, ch} )- 
proved April 11, [S64;" thence, od, southerly down the above-men- 
tioned line of solid filling loa point Opposite the provddat Or place of 
beginning and 455 feet, more or less, therefrom, which said pont 
Is in What would be the northerly line of Newark street if the same 
were extended out into the Tbudson river: thence, ith, westerly and 
al right angeles to the first mentioned and deseribed line 455 feet, 
more or less, to the portne or place of beginning, said last line being 
in) rahe with the northerly line of Newark street, excepting out of 
the said plot il staal] plot or piece, supposed lo belong Lo Ilenry ( Ito, 
which said plot or pli ce is shown ona thay attached toa deed of the 
premises herein described, executed by the Hoboken L.& [. Co. and 
Mdwin A. Stevens and Martha B., liis wife,to the N.Y. Floating Dry 
Dock Company, dated Sept. 1, 1862, and recorded in the clerk’s office 
of Ifudson Co., N. J. Sept. 26, 1866, in Liber 157 of Deeds, page 439, 
&e. 2d tract beginning at a point in the face of the present whart or 
bulkhead where the centre line of Newark St. would strike the same 
ifsaid Newark St. was extended in astraight line thereto,and ranning 
| thenee, Ist, northerty 25 feet to the southery line of the 
V7 first-described plot; thence. Zd, at right awneles to the first 
nichtioned ania described line and along the sill southerly 

line of the first-described plot and Into the ILudson riveras fur as the 
riglits of the riparian proprietors do now or may at any time here- 
alter extend ; thence, od, southerly down the said Hudson river to 
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a point opposite the point or place of beginning, which said point 
is in what would be the centre line of Newark street if the same were 
extended out into the said river; 4th, westerly and at right angles 
to the first-mentioned and described line to the point or place of 
beginning, said last line being in range with the centre line of 
Newark St., said last mentioned and described plot to be held in 
trust, subject to the provisions and conditions of a certain agreement 
between the IL. L.& I Co., of the first part,and the N. Y. Floating Dry 
Dock Co., of the second part, which agreement bears date Sept. 1, 
1866, and provides, among other things, that the said land and land 
under water, to be made land and gained out of the Hudson river, 
as mentioned and deseribed in the last-described tract, shall be used 
only for the purpose of building therefrom and thereon a pier, or 
in case the whole or any part thereof shall hereafter at any time be 
filled in and made land, then it is to be used as an open street for 
the joint use of the property fronting thereon, and for no other 
purpose whatever. : 

Also that tract of land and premises and land under water lying to 
the east and in front of the first above-described tract of land and ex- 

tending out into the Iludson river as far as the rights of the 
YS. riparian proprietors do now or may hereafter extend, with the 
right to erect piers, docks, wharves, and other improvements 
in the waters in front of the premises first above described, subject 
only to such regulations as to exterior lines as the public authorities 
may lawfully establish, together with —. 
Exuipit P 15. 

The Hoboken Land and Improvement Company to the North Ger- 

man Lloyd. Deed, April 25, 1872. Recorded Book 237, page 

701. 


Conveys all that certain lot, piece, or parcel of land, land under 
water, and premises situate, lving, and being in the city of Ho- 
boken, in the county of I[udson and State of New Jersey, and more 
particularly bounded and described as follows—that is to say, be- 
ginning ata point in the easterly line of River street distant 270 
feet easterly from the easterly line of Hudson street, measured on a 
line parallel to the northerly line of Second street (as said Hudson 
and Second streets are laid down on the map of Hoboken made by 
Charles Loss and filed in the clerk’s office of the county of Bergen), 
Which said point is also distant 50 feet northerly from the corner 
formed by the intersection of the northerly side of Second street 
extended with the easterly line of River street, running thence 
eastwardly and along a line parallel to the northerly line of Sec- 
ond street extended 517 feet 6 inches, be the same more or less, 
to the line known as the exterior line of solid filling. as 
the same is established by the commissioners of the State of 

New Jersey; thence northwardly along said exterior line 
oi for solid filling 50 feet three inches, more or less, to a pier 
now constructed and the line of a shed or building thereon ; 
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thence eastwardly and along the line of said pier and of said shed 
or building, and along the northerly line of certain premises con- 
veyed by the parties of the first part to the Camden and Amboy 
Railroad and Transportation Co. by deed dated Feb’y 15, 1872, and 
now in the actual occupation of said company, the line of said pier 
and shed and of the land of said last-mentioned company being 
parallel or nearly so to the northerly line of Second street extended 
and distant about 99 feet 9 inches therefrom, out into the North or 
Iludson river to the centre thereof, as far as the rights and privileges 
of the said parties of the first part do now or may hereafter extend ; 
thence northwardly and ona line parallel to River street 111 feet, 
be the same more or less, to the southerly line of certain premises 
conveyed by the said parties of the first part to Henry Oelrichs and 
others by deed dated Jan’y 26, 1870, and recorded in the office of 
the clerk of ILudson county, in Liber 207 of Deeds, page 633, M’ch 10, 
1870, and now owned by the parties of the second part thereto ; 
thence westwardly along a line parallel with the centre line of Third 
street extended and along said last-mentioned premises to a point 
which is distant 592 feet easterly from the easterly line of River 
street, measured on a line at right angles thereto; thence north- 
wardly parallel with River street and. still along said premises as 
aforesaid conveyed to Henry Oelrichs and others 70 feet; thenee 

westwardly parallel with said center line of Third street ex- 
100 tended and still along the line of said last-mentioned prem- 

ises 312 feet, to a point which is distant 80 feet easterly from 
River street and 170 feet southerly from an iron bolt in the centre 
line of Third street, as the same is widened ; thence northwardly on 
a line parallel to River street 155 feet to the southerly side of Third 
street as widened ; thence westwardly along Third street 50 feet ; 
thence southwardly on a line parallel to River street 100 feet; thence 
westwardly on a line parallel to Third street 50 feet to the easterly 
side of River street, and thence southwardly along River street 265 
feet to the point or place of beginning, being the premises shown on 
the annexed diagram and enclosed by the letters A, B,C, D, FE, F, 
G, H, 1, J, kK, and L, and the red lines thereon, together —. 


Exuipir P 14. 


Cornelius Haring, agent, &c., to John Stevens. Deed dated July 26, 
1784. Reeorded in the Bergen county clerk’s office in Liber D of 
Deeds, page 457. 

Conveys, beginning by the mouth of the creek that parts Wee- 
hawken from Hoboken, and from thence running north fifty-two 
and a half degrees west thirty-three chains and thirty-five links ; 
thenee south thirty-three degrees west twenty-eight chains on the 
top of the hill; thence south fifty-seven degrees east two chains ; 
thence south thirty-three degrees west thirty chains to a heap of 
stones by a dogwood tree, blazed; thence south fifty-seven degrees 

east one chain; thence south thirty degrees west ten chains; 

101 = thenee south fifty-seven degrees east two chains; thence 

south thirty-three degrees west eleven chains and thirty 
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links to a heap of stones in a path that goes down the hill towards 
Hoboken ; thence fifty-seven degrees west one chain ; thence south 
thirty-three degrees west nineteen chains and twelve links; thence 
south fifteen degrees west eight chains and seventy links; thence 
south fifty-five degrees west three chains; thence south thirty-five 
degrees west six chains to a large heap of stones near the top of the 
hill; thence southeasterly down the hill to the edge of the meadow 
where the creek runs near the upland—that creek that parts Ho- 
boken and Harsimus; thence easterly along said creek as it runs to 
Iludson or North river; thence northerly up said river or along 
said river, as the said river runs to the mouth of the said creek that 
parts Weehawken from [Lloboken, the place of beginning ; bounded 
northeast by Jacobus I Bogert: northwest by Sales Marselis and 
sundry others; southwest by the meadow of Harsimus or the creek 
that divides Hoboken from Harsimus, and southeast by the Hud- 
son river, containing by survey five hundred and sixty-four acres, 
be the same more or less. 


Exuiopir FP 15. 
Loss’ map of 1804. 

Exuipit P 16. 
Appendix map to P 1. 

Exuipit P 17. 


Frederick Kubhne to to the German Transatlantic Steam Nav. 
Co. Declaration of trust, August 51,1872. Recorded Lib. 
02 246, p. oil. 


Whereas the N. Y. Floating Dry Dock Co., of the city of 
N. Y., has this day conveyed to Fred’k Kuhne, trustee of the Ger- 
man Trans. Steam Navy. Co., certain property situate ‘in the city of 
Hloboken, county of Hudson and State of N. J., more particularly 
described in the deed of convevance bearing even date herewith, it 
being the same property heretofore conveyed by H. L. & I. Co. etal. 
to N. Y. Floating Dry Dock Co. by deed dated Sept. 1, 1866, and re- 
eorded in Co. clerk’s office of Hudson county in Liber 157 of Deeds, 
page 459, Xe; 

And whereas said German Trans. Steam Nav. Co. has furnished 
the consideration money of said purchase, but said property has 
heen conveyed to said Fred’k Kuhne because said German Trans. 
St. Co. is a foreign corporation, created by laws of. Hamburg, in 
Germany, said property to be held in trust by him for sole use and 
henefit of said last-mentioned Co. until it shall have obtained the 
right and authority from the State of N. J., to hold said property in 
its OWN Name as a corporation : 

Now, therefore, I, said Frederick Kuline, do hereby make and ex- 
ecute this declaration of truth, to wit, that I do hold and will hold 
said property and the title thereof in trast for the sole use and ben- 
efit of said German Transatlantic Steam Navjgation Company until 
the same shall have obtained the right and authority from the State 
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of New Jersey to have and to hold said property and the legal title 
thereof in its own name as a corporation, and that [ will then con- 
vey and transfer the said property to the said German Trans- 
103 atlantic Steam Navigation Co. 
In testimony whereof I have hereunto set my hand and 
seal, at the city of New Y ork, this Jist day of August, 1872 
FREDERICK KUHNE. 
Signed in presence of— 


RUDOLF DULON. 


Acknowledged and certified. 


Exutpir P 18. 


Sdwin A. Stevens and wife to Willtam A. Palmer, Jacob Deusch, 
and Jolin Shotwell. Deed dated Sept. 18, 1860; cons., $12,000, 
Liber 84, p. 270. 


All that lot of land commencing at the northeasterly corner of 


Hudson and Newark streets, in Hoboken, and running thence east- 
erly and along the northerly line of Newark street two hundred feet 
to the westerly line of where River or EF street will come when the 
same is continued straight, and running thence northerly and 
along the westerly line of said proposed straight continuation of 
River street and parallel with Iludson street fifty (50) feet; thence 
westerly and parallel with Newark street two hundred (200) feet to 
the easterly line of Hudson street and thence southerly and along 
the easterly line of Iludson street fifty (90) feet to the place of be- 
ginning. 


104 Defenda nts’ kerh il) ifs. 


The following exhibits were, by consent of the respective counsel, 
offered and read in evidence on the part of the defendants : 


Exuipir D 1. 
Map of 1852. 
iexutrpir D 2. 


The Hoboken Land and Improvement Company to Camden and 
Amboy Railroad Company. Deed Dee. 1, S64. 


This indenture, made this first day of December, A. D. eighteen 
hundred and sixty-four, between the Hoboken Land and linprove- 
ment Company, an incorpor ated Company of the State of New Jer- 
sev, of the first part, and Edwin A. Stevens and Martha, his wife, 
of the township of Weehawken, in the county of Hudson and State 
of New Jersey, of the second part, and the ¢ ‘amden and Amboy Rail- 
road and Transportation Company, of the third part, witnesseth : 

That the said parties of the first part and second part, for and in 
consideration of the sum of sixty-eight thousand five hundred and 


> #8) 


eighty-three ;4,°, (68,983.53 dollars, lawful money of the United States 


A= 


A= 
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to them in hand paid by the party of the third part at or before the 
ensealing and delivery of these presents, the receipt whereof is 
hereby acknowledged, have granted, bargained, and sold, aliened, re- 

leased. conveyed, and contirmed, and by these presentsdo grant, 
105 bargain ,and sell, alien, release, convey, and confirm, unto the 

party of the third part, their successors and assigns, all that 
certain piece or parcel of land and premises and land under water 
to be made land and to be gained out of the North or Hudson river 
situated, lying, and being in the city of Hoboken, in the county of 
Hudson, in the State of New Jersey, and bounded and described as 
follows, viz: Beginning at the point where the westerly line of River 
street would intersect with the southerly line of Second street if the 
said streets were continued in a straight line from where the same 
are laid out and located as streets to the point of intersection of the 
two above-mentioned lines thereof, and running thence (1st) south- 
erly and parallel with Hudson street, in Hoboken aforesaid, one 
hundred feet (100), said last line being in the range of the westerly 
line of River street where the same is laid out, and thence (2d) at 
right angles to the first line, being a line parallel with Second street, 
in Iloboken, out into the North river or Hudson as far as the rights 
of the parties of the first part and second part, or either of them, 
do now or at any time hereafter may extend ; thence (5d) northerly 
up the said river toa point one hundred and fifty feet distant at right 
angles from the last-mentioned line; tnence (4th) westerly parallel 
to the second corner and one hundred and fifty feet distant there- 
from and in range with the northerly line of Second street, in Hobo- 
ken, to a stone monument marked at high-water mark on the shore 

of the Hudson river; thence (5th) southerly at right angles 
106 to said last-mentioned line fifty (50) feet to a point in range 

with the southerly line of Second street aforesaid, and thence 
(6) westerly and in range with the southerly line of Second street to 
the place of beginning, tugether with all the right, title, and inter- 
est, property, claim, and demand whatsoever of the parties of the 
first and second parts of, in, and to the same, and also of, in, and to 
all manner of wharfage, cranage, advantage, or emoluments, grow- 
ing or accruing, or that may hereafter grow or accrue, from the 
easterly side or front of the same in the Iludson river, and also the 
rights of the parties of the first and second parts to fill up and re- 
claim land below high-water mark on the Hudson river or said 
tract and in front thereof, and to appropriate the same to their own 
use, except that no right of ferry is granted with said land or as ap- 
purtenances thereto, and the grant and conveyance hereby made 
are subject to the condition that no ferry is to be established thereon 
between the said land and the city of New York or Brooklyn with- 
out the written consent of the party hereto of the first part, their 
succes<ors or assigns, proprietors or owners of the ferries between 
Hoboken and New York; and the said grant and conveyance are 
hereby accepted by the said party hereto of the third part on the 
express condition that they and their suecessors and assigns 
will not establish, run, or maintain, or permit to be established, 
run, or maintained, any ferry whatever from any part of said 
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tract of land or any dock or wharf erected or to be erected 
thereon or adjoining or in front of the same to the city of 
New York or Brooklyn, and that if they, the said party of the 

third part, their successors or assigns, should, contrary to 
107. ~—s the = said last-mentioned condition, establish, run, or matn- 

tain any such ferry as last aforesaid it shall be at the option 
of the said party ofthe first part, their successors and assigns, owners 
of the said IHloboken ferries as aforesaid, either to claim such legal or 
equitable relief upon the said last-mentioned condition and reserva- 
tion as they might be entitled to demand or to demand and receive 
from the said party of the third part, their successors and assigns, 
the sum of fifty thousand dollars per annum by way of rent or com- 
pensation for the exercise of such franchise, which rent the said 
party of the first part shall be entitled to claim, demand, and receive 
from the said party of the third part, their successors and assigns, 
from the time of the commencement of running such ferry and for 
such length of time thereafter as the said party of the first part, their 
successors and assigns, shall choose to permit and allow the said 
ferry to be run and maintained. 

It is hereby understood by and between the parties to these pres- 
ents that the right of ferry above accepted from the premises hereby 
conveyed shall never be so construed as to authorize the party of the 
first and second parts or either of them to run a ferry boat or boats 
to or from the docks or lands hereby conveyed or to erect any dock 
or wharf in front of the property hereby conveyed without the con- 
sent in writing of the said party of third part, their successors or 

assigns. 
108 [t is further hereby understood and agreed by and between 

the parties to these presents that a strip of land fifty (50) feet 
in width north of and adjoining that part of the herembefore-de- 
scribed tract hereby conveyed, or intended to be conveyed, which is 
east of the westerly line of River street and as far to the eastward as 
the stone monument, shall be and remain open for the joint use of 
all of the parties to these presents as a passage-way for wagons and 
carriages, as well as persons, but that the same shall not by consent 
of any of the parties to these presents be made a public road or 
street, and also a right of way, in range of Second street, from said 
premises to Hudson street. 

And it is further understood and agreed between the parties to 
these presents that the right to fill in, reclaim the land under water 
hereby conveyed, and to build and construct wharves, docks, and 
piers thereon shall not be construed to convey any right to lay 
boats or vessels or Inany way other to use or occupy the water north 
or south of the most northerly or southerly of the lines herein 
described, together with all and singular the tenements, heredita- 
ments, and appurtenances thereunto belonging or In anywise apper- 
taining, and the reversion and reversions, remainder and remainders, 
rents, issues, and profits thereof, and also all the estate, right, title, 
interest, dower, property, possession, claim, and demand whatsoever, 
as well in law as in equity, of the said parties of the first and second 
parts of, in, and to the same and every part and parcel thereof, 
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109 with the appurtenances; to have and to hold the above 
granted, bargained, and described premises, with the appurte- 

nances, unto the said party of the third part, their successors and 

assigns, to their only proper use, benefit, and behoof, forever. 

And the said parties of the first and second parts for themselves, their 
successors, heirs, executors, and administrators, do covenant, grant, 
and agree to and with the said party of the third part, their successors 
and assigns, that the said parties of the first and second parts, at 
the time of the sealing and delivery of these presents, are lawfully 
seized in possession of a good, absolute, and indefeasible estate of 
inheritance in fee simple of and in all and singular the above 
granted and described premises, with the appurtenances, and have 
good right, full power, and lawful authority to grant, bargain, sell, 
und convey the same in the manner aforesaid.; and the said party 
of the third part, their successors and assigns, shall and may at all 
times hereafter peaceably and quietly have, hold, use, occupy, pos- 
sess, and enjoy the above-granted premises and every part and 
parcel thereof, with the appurtenances, without any let, suit, trouble, 
molestation, eviction, or disturbance of the said parties of the first 
and second parts, their heirs, successors, and assigns, or any other 
person or persons lawfully claiming or to claim the same, and that 
the same are now free, clear, discharged, and unincumbered of and 
from all former and other grants, titles, charges, estates, judgments, 
taxes, assessments, and incumbrances of what nature or kind 

svever; and also that the said parties of the first part and 
110 = second part and their suecessors and all —every person and 

persons whomsoever lawfully or equitably deriving any 
estate, right, title, or interest of, in, or to the hereinbefore-granted 
premises of, for, or in trust for them shall and will at any time or 
times hereafter, upon the reasonable request and at the proper costs 
and charges in the law of the said parties of the third part, their 
successors and assigns, make, do, and execute, and cause to be made, 
done, and executed, all and every such further and other lawful and 
reasonable acts, conveyances, and assurances in the law for the better 
and more effectual vesting and confirming the premises hereby 
granted or so intended to be in and to the said parties of the third 
part, their successors and assigns, forever, as by the said parties of 
the third part, their successors or assigns, or their council learned 
in the law, shall be reasonably advised or required ; and the said 
parties of the first'and second parts, their heirs and successors, the 
above-described and hereby granted and released premises and every 
partand parcel thereof, with the appurtenances, unto the said parties 
of the third part, their successors and assigns, against the said par- 
ties of the first and seeond parts and their heirs and successors and 
against all and every person and persons whomsoever lawfully 
claiming or to claim the.same shall and will covenant and by these 
presents forever defend. 

[In witness whereof the said party of the first part have hereunto 
caused their corporate seal to be affixed and the names of Edwin A. 
Stevens, their president, to be subscribed, and the said party 
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111 of the second part have hereto set their hands and seals the 
day and year just mentioned. 
E. A. STEVENS, [1 s.] 
Pres. I. L. & Imp. Co. 
bE. A. STEVENS. § [1. s.] 
M. B. STEVENS. §[L. s.] 


Signed, sealed, and delivered in the presence of (the words “ also” 
a right of way in range of Second street from said premises to 


Hudson street interlined before execution ; also the word “ right” on 


th page)— 


(Se’d) W. W. SHIPPEN, 
A. COXE, 
As tothe HE. L. & I. Co. 


Exuibir D5. 


State of New Jersey to The Iloboken Land and Improvement Com- 
pany. Deed dated Dee. 51, 156%. 


Know all men by these presents, &e. 

And whereas the said The Hoboken Land and Improvement Com- 
pany, on or about the sixth day of May, one thousand eight hun- 
dred and thirty-nine, did purchase from Edwin A. Stevens and 
others, the children of John Stevens, then lately deceased, and from 
his widow, in fee simple, certain lands in the now city of Hoboken, 
including, amongst others, the lands and premises hereinafter de- 
scribed, which lands and premises and the said company doth. still 
possess and oecupy and own,and are deseribed as follows—that Is to 

say: Beginning ata point in the easterly line of River street 
112. three hundred and thirty feet southwardly from the south- 

erly line of Third street, ‘n said city, thence (1) running 
northwardly along the easterly line of River street seven hundred 
and ten feet; thenee (2) eastwardly to the HLTudson river on a course 
parallel with Third street, if the same were extended in a direct 
line eastwardly; thence (5) southwardly along the Iludson river 
seven hundred and ten feet or thereabouts to a point east- 
wardly from the point of beginning on a course parallel with Third 
street, if the same were extended as aforesaid; thence (4) westwardly 
on the said course parallel with Third street, if extended as atore- 
said, to the place of beginning, being bounded on the west by River 
street, on the east by the Ifudson river, and on the north and south 
by lands parallel with the course of Third strect aforesaid, as in and 
by the said deed of conveyance from Edwin A. Stevens and others 
will more fully appear, the said deed being recorded in the clerk's 
oflice of Bergen county in Liber N 4 of Deeds, pages 287 to 512: 

And whereas the said The Hoboken Land and Improvement 
Company, being so seized and possessed as aforesaid of the said tract 
of lands adjoining the Hudson river as aforesaid, hath produced to 
the said commissioners a duly certified copy of said legislative act 
incorporating said corporation, passed February twenty-first, one 
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thousand eight hundred and thirty-eight, and hath made applica- 
tion in writing requesting such grants and benefits as in the fourth 
said section of said supplementary act; and whereas it appears to the 
commissioners that the said The Hoboken Land and Improve- 
115. ment Company hath by their charter such grant and license, 
power and authority, as in the said fourth section is men- 
tioned and are entitled to said paper, capable of being acknowledged 
and recorded, and granting the titles and leases aforesaid upon pay- 
ment of such consideration as aforesaid ; and whereas such consider- 
ation, to wit, the sum of thirty-five thousand five hundred dollars, 
being fifty dollars for each lineal foot, measuring on the bulkhead in 
front of the land ineluded in this conveyance, has Leen paid by the 
said The Hoboken Land and Improvement Company to the treasurer 
of said State: Now, therefore, know ye that the said State of New 
Jersey, by the commissioners, with the said Governor and attorney 
general for the time being, in consideration of said sum of thirty-five 
thousand five hundred dollars to the treasurer of the State for the 
State duly paid, hath granted, conveyed, and confirmed, and by 
these presents grant, convey, and confirm, unto the said The Hobo- 
ken Land and Improvement Company so much of the land and 
premises abeve described as may have been originally below the 
line of high-water mark, and all lands under water in front of the 
lands above described and extending therefrom to the exterior bulk- 
head and pier lines in the Hudson river recommended by the com- 
missioners appointed under the act aforesaid, approved April 11, 
IS64, adopted and established in and by the said supplemental act, 
and bounded northerly and southerly by parallel lines projected in 
direct continuation of the north and south boundary lines 
li4 of said lands above described, on a course parallel with the 
lines of Third street as aforesaid, which said lands above de 
scribed and lands under water in front thereof, taken together, are 
described as follows: All and singular the lands and premises here- 
inatter particularly described situate, lying, and being in the city of 
Hoboken and State of New Jersey—that is to say, all the lands now 
or formerly under water in Hudson river below the present or any 
former line in high-water mark which are comprised within the fol- 
lowing metes or bounds—that 1s to say: 

Beginning in the easterly line of River street three hundred and 
thirty feet southwardly from the southerly line of Third street if 
the same were extended in a continuous line easterly from its present 
termination; thence (1) northwardly along the easterly line of River 
street seven hundred and ten feet; thence (2) eastwardly parallel to 
the direction of Third street, if the same were extended as aforesaid, 
six hundred and forty feet to the exterior line for solid filling in the 
[ludson river, as shown on sectional map number six, made by the 
commissioners appointed under the act approved April 11, 1864, 
entitled “An act to ascertain the rights of the State and the riparian 
owners in the lands lying under the waters of the bay of New York 
and elsewhere in this State,” and adopted and established by the 
supplement thereto hereinbefore referred to; thence (3) southwardly 
along the said exterior line for solid filling seven hundred and ten 

S—lil 
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fect, more or less, to a point opposite the point of beginning, and in 

a course therefrom parallel to the direction of Third street 
115 five hundred and thirty feet to the place of beginning, and 

also all the lands under water lying between the above- 
mentioned exterior line for solid filling and the exterior line for 
piers as fixed by the said commissioners appointed by said act, ap- 
proved May 4, 1864, and shown on the sectional map aforesaid, 
bounded by the northerly and southerly lines of the above-deseribed 
tract produced eastwardly to the Hudson river: Provided, That the 
above are only to be used for the purpose of piers or wharves to be 
constructed ; and likewise any and all lands under water lying In 
front of that above deseribed, and bounded by the northerly and 
southerly lines thereof, to any points to which the said lines for 
solid filling and exterior lines for piers, respectively, agreeably to 
the terms of said extension; to have and hold, Ke. 

THEODORE F. RANDOLPH, Governor. 


Signed in the presence of— 
ROBERT C. BACOT, 
PETER VREEDENBERGH, 
CIIARLES 8S. OLDEN, 
BENNINGTON F. RANDOLPH, 
FRANCIS 8S. LATHROP, | 
Commissioners. 
ROBERT GILCHRIST, 
Att'y General. 
HORACE N. CONGAR, 
Secretary of State. 


116 Exuipnit D 4. 


Map showing shore-front property and improvements thereon. 
October 29, 1S7S. 


Exutpit 1D 5. 


The State of New Jersey to Frederick Kulne, trustee of the German 
‘Transatlantic Steam Navigation Company of Ilamburg. Crant 
dated 9th November, 1872. Liber 249, p. 245, Ke. 


To all whom these presents shall come or who shall be concerned 
the State of New Jersey sendeth greeting: 

Whereas under and by virtue of a certain act of the Legislature 
of the State of New Jersey, approved April 11, L864, entitled “ An 
act to ascertain the rights of the State and of the riparian owners 
in the lands lving under the waters of the bay of New York end 
elsewhere in the State,” certain persons were duly appointed and 
constituted commissioners to execute and discharge the cuties in 
said act set forth and upon them imposed, and, among other things, 
to fix and establish an exterior line in certain bays and rivers in 
said act mentioned beyond which no pier or permanent obstruction 
of any kind should be permitted to be made; 


| 
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And whereas afterwards said commissioners having fixed such 
exterior line in the tide water of certain of said waters, bays, and 
rivers, to wit, the Hudson river, New York Bay, and Kill Von Kull, 

lving between Envard’s dock, in the Kill Von Kull, in the 
117 New York State line, the same were by another act of the 

Legislature, approved March 31, 1869, supplementary to said 
first-mentioned act, adopted and declared to be fixed and established 
as the exterior bulkhead and pier lines between the points above 
named, as by the first section of last-mentioned act will more fully 
appear; 

And whereas by the sixth section of said supplemental act it was 
enacted that four commissioners should be appointed by the Gov- 
ernor, with the advice and consent of the senate, to complete as 
much of the details of the work assigned to them by such original 
act, by surveys and otherwise, on the Hudson river, New York Bay, 
and Kill Von Kull as in their judgment the interests of the State 
required, which commissioners were afterwards so appointed, to wit, 
Francis S. Lathrop, Peter Vredenburgh, Charles 8. Olden, and Ben- 
nington F. Randolph ; 

And whereas by the third section of said supplementary act it was 
enacted, among other things, that neither that section nor any pro- 
vision in said supplementary act contained should in anywise re- 
peal or impair any grant of land under water or right to proclaim 
made directly by legislative act, or grant or deeree, power or author- 
itv so made or given to purchase, fill up, occupy, possess, and enjoy 
lands covered with water fronting and adjoining lands owned or 
authorized to be owned by the corporation or grantee in the legisla- 
tive act mentioned, its, his, or their representatives, grantees, or as- 
signs, or to repeal or impair any grant or license, power or authority, 

to erect or build docks, wharves, and piers opposite and ad- 
11S) joining lands owned or authorized to be owned by the cor- 

poration or grantee or licensee in the legislative act mentioned, 
its, his, or their representatives, grantees, or asssigns, heretofore made 
or given directly by legislative act, whether said acts are or are not 
repealable ; 

And whereas by the fourth section of said legislative act it was 
enacted, among other things, that in case any person or corporation 
who by any legislative act was a grantee or licensee, or had such 
power or authority, or any of his or their representatives or assigns 
should desire a paper capable of being acknowledged and recorded 
made by and in the name of the State of New Jersey, conveying the 
land in the proviso to the third section of said supplementary act 
mentioned, whether under water or not, and the benefit of an ex- 
press covenant that the State would not make or give any grant or 
license, power or authority, affecting lands under water in front of 
said lands, then and in either of such cases such person or corpora- 
tion, grantee or licensee, having such grant or license, power or 
authority, his or their representatives or, assigns, on producing a 
duly certified copy of such legislative act tosaid commissioners, and, 
in case of a representative or assignee, show satisfactory evidence of 
his or their being such representative or assign, and requesting such 
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grant and benefits as in that section mentioned, should be entitled 
to said paper, so capable of being acknowledged and recorded, and 
granting the title and benefits aforesaid, on payment of the consid- 

eration therein mentioned, had the commissioners, or any 
119 = two of them, with the Governor and attorney general for the 

time being, to be shown by the Governor signing the grant 
and the attorney general attesting it, should and might execute and 
deliver and acknowledge, in the name and on behalf of the State, a 
lease in perpetuity to such grantee or licensee or corporation having 
such grant, license, power, or authority, and to the lieirs and assigns 
of such grantee or licensee, or to the suecessors and assigns of such 
corporation, pon lis, her, or their securing to be paid to the State 
an annual rental of three dollars for each and every lineal foot, 
measuring on the bulkhead line, or a conveyance to such grantee or 
licensee or corporation having such grant, license, power, or author- 
itv, and to the heirs and assigns of such grantee or licensee, or to 
the successors and assigns of such corporation, in fee, upon his, her, 
or their paying to the State fifty dollars for cach and every lineal 
foot, measuring on the bulkhead line in front of the land included 
in such conveyance; 

And whereas the Hoboken Land and Improvement Company, a 
corporation existing by and under an act of the Legislature of the 
State of New Jersey passed the twenty-first day of February, one 
thousand eight hundred and thirty-eight, entithed “An act to in- 
corporate the Ifoboken Land and Improvement Company,” were, 
among other things, authorized to purchase, hold, and improve real 
and personal property in this State, provided they should not hold 
more than one thousand acres of land at any one time, and were 

also authorized and empowered to purchase, fill up, occupy, 
120) possess, and enjoy all lands covered with water fronting and 

adjoining the lands that might be owned by them, and to 
construct thereon wharves, harbors, piers, and slips, and all other 
structures requisite or proper for commercial and shipping purposes, 
as in and by said aet, reference being thereunto had, nay more fully 
and at large appear ; 

And whereas the said The ILoboken Land and Improvement 
Company, on or about the sixth dav of May, one thousand eight 
hundred and thirty-nine, did purchase from Edwin A. Stevens and 
others, the children of Jolin Stevens, then lately deceased, and from 
his widow, in fee simple. certain lands in the said city of LLoboken 
adjoining the Hudson river, and other lands in I[Ludson county, in- 
cluding, amongst others, the lands and premises hereinafter de- 
scribed and conveyed, subject, however, to a leasehold interest of 
Robert L. Stevens in a part thereof, which leasehold interest became 
vested in Edwin A. Stevens: 

And whereas the said Edwin A. Stevens and the said Hoboken 
Land and Improvement Company, by deed bearing date the first 
day of September, in the year L866, conveyed the premises herein- 
after described and conveyed to the New York Floating Dry Dock 
Company, subject to certain rights in the said deed stated ; 

And whereas the said New York Floating Dry Dock Company, 
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bv deed bearing date the 31st day of August, A. D. 1872, did convey 
the same premises to Frederick Kubne, trustee of the German Trans- 
atlantic Steam Navigation Company of the city of Hamburg, 
Germany ; 
121 And whereas the said Frederick Kuline, being so seized and 
possessed as aforesaid of the said tracts of land adjoining 
the Hudson river as aforesaid hereby conveyed, hath produged to 
said commissioners a duly certified copy of said legislative act in- 
corporating the said The Hoboken Land and Improvement Com- 
pany, passed February 21, 1858, and hath made application in 
writing requesting such grants and benefits as in the fourth section 
of said supplementary act is mentioned, and agreeing to pay therefor 
the consideration mentioned in the said fourth section of said sup- 
plemental act ; 

And whereas it appears to the said commissioners that the said 
Frederick Kulne hath, by and under the said charter of the said 
The Hoboken Land and [Improvement Company and the convey- 
ances aforesaid, such grant and license, power and authority, as in 
the said fourth section is mentioned, and is entitled to said paper, 
capable of being acknowledged and recorded, and granting the title 
and benefits aforesaid upon payment of such consideration as afore- 
said : 

And whereas such consideration, to wit, the sum of twenty-two 
thousand six hundred and twenty-five dollars, being fifty dollars 
for each lineal foot, measuring on this bulkhead line in front of the 
land ineluded in this conveyance, has been paid by the said Fred- 
erick Kulne to the treasurer of said State: Now, therefore, know ye 

that thesaid State of New Jersey, by said commissioners, with 
122s the said Governor and attorney general for the time being, in 

consideration of the sum of twenty-two thousand six hundred 
and twenty-five dollars to the treasurer of said State for the said 
State duly paid, hath granted, conveyed, and confirmed, and doth 
by these presents grant, convey, and confirm, unto the said Fred- 
erick Kuline, trustee of the German Transatlantic Steam Navigation 
Company, and to his heirs and assigns forever— 

Ist. All that traet of land situate in Hoboken, in the county of 
Hudson and State of New Jersey. beginning at a point which would 
be the intersection of the northerly line of Newark street and the 
easterly line of River street, if the streets were continued in straight 
lines from that part of the same that is laid down on a certain map 
of Hoboken made by Charles Loss and filed in the clerk’s office of 
the county of Bergen, said River street being next to and easterly 
of Hudson street and parallel therewith and its westerly line being 
two hundred feet easterly from the easterly line of Hudson. street 
“and its easterly line seventy-five (75) feet easterty from its westerly 
line, running thence (Ist) northerly by and along the easterly line 
of River street, as above described, four hundred and twenty-five 
(425) feet: thence (2d) at right angles to the first mentioned and de- 
scribed line four hundred and eightv (480) feet, more or less, to the 
line marked “exterior line of solid filling” on a certain map made 
as a part of the report of a certain commission appointed by virtue 
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of an actof the Legislature of the State of New Jersey, entitled “An 

act to ascertain the rights of the State and of the riparian 
123 ~=owners in the lands lying under the waters of the Bay of New 

York and elsewhere in the State,” approved April 11, 1864; 
thence (5) southerly, down the above-mentioned line four hundred and 
twenty-seven feet and six inches to a point opposite the point or 
place of beginning, and four hundred and thirty-five (455) feet, 
moreor less, therefrom, which said point is in what would be the north- 
erly line of Newark street if the same were extended out into the 
Hudson river; thence (4) westerly and at right angles to the first 
mentioned and deseribed line four hundred and thirty-five (455) 
feet, more or less, to the point or place of beginning, said last-men- 
tioned line being in range with the northerly line of Newark street, 
excepting out of said plot a small plot or piece supposed to belong 
to Ilenry Otto, which said plot or piece is shown on the map an- 
nexed to the application of this grant; also (2d) beginning ata 
point on the face of the wharf or bulkhead where the centre line of 
Newark street would strike if said Newark street was extended ina 
straight line thereto, and running thence (1st) northerly twenty-five 
(25) feet to the southerly line of the first-deseribed plot: thence (2) 
at right angles to the first-mentioned line and along the said south- 
erly line of the first-deseribed plot to exterior line for solid filling 
aforesaid ; thence (3) southerly along the said exterior line toa 
point opposite the place of beginning, which said point is in what 


would be the centre line of Newark street if the same were extended : 


out into the said river; thence (4) westerly and at right angles 
124 tothe first mentioned and described line to the point or place 
of beginning. 
Also all of the land under water and piers thereon which lies 
easterly and in front of the said two tracts, bounded westerly by the 
vasterly lines of the said two tracts, easterly by the exterior line for 
piers, extended northerly by the northerly line of the first-men- 
tioned tract, easterly to the said exterior line for piers, and southerly 
by the southerly line of the second-mentioned tract,extended cast- 
erly to the said exterior line for piers, with the right to build upon 
this tract between the two exterior lines only piers : 
To have and to hold the lands above deseribed, with the appur- 
tenances, especially the right to fill up, reclaim, and improve the 
said lands under water, and to erect wharves and piers thereon out 
to the exterior bulkhead and pier line further out in said river, which 
mav be established by legislative authority, unto the said Frederick “- 
Kuhne, his heirs and assigns, forever— 
Subject to all the conditions, claims, covenants, trusts, and mort- 
gages Which remain in force and to which the title of said Kuhne 
is made subject by any of the instruments under which he claims 
title to any part of the premises above described and conveved. 
And the said State of New Jersey doth further hereby covenant 
expressly with the said Frederick Kuline and his heirs and assigns 
that the said State of New Jersey will not make or give any 
125 = grant or license, power or authority, affecting lands under 
water in front of said lands hereby conveyed, and that the 
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said Frederick Kuhne, his heirs and assigns, may reclaim and ap- 
propriate to their own use the said lands under water above de- 
scribed in manner aforesaid, subject, however, to the regulations 
and provisions of the various clauses of said supplemental act herein 
recited. 

In witness whereof the said commissioners appointed under said 
supplemental act have respectively set their hands and seals and 
caused the great seal of the State to be affixed and these presents 
have been signed by the Honorable Joel Parker, our Governer, and 
attested by the Honorable Robert Gilchrist, our attorney general, as 
by the provisions of said supplemental act is required. 

Done and dated at Trenton this ninth day of November, in the 
vear of our Lord one thousand eight hundred and seventy-two. 


[ Se aul of the State of New Jersey. ] 


JOEL PARKER, Gov’r. L. 8. 
FRANCIS 8S. LATHROP, L. S. 
CHAS. S. OLDEN, L. §. 
PETER VREDENBURGH, L. 8. 


BENNINGTON F. RANDOLPH, [1.5 


Commissioners. 


S- 


Witness to signatures of commissioners : 
ROB. C. BACOT. 


Attested: HENRY C. KELSEY, 


Secretary of State. 


126 = Signed, sealed, and delivered in the presence of—the words 
“and to any other bulkhead and pier line,” 14th line, page 
11, first interlined. 
Attest : ROB. GILCHRIST, 
Att'y General. 


STATE OF New JERSEY, } 
Tlidson (County, J 


> 
. oO 
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be it remembered that on this fifteenth day of November, A. D. 
one thousand eight hundred and seventy-two, before me, Thomas 
W. James, one of the masters in chancery of New Jersey, personally 
appeared Robert C. Bacot, who, being duly sworn, on his oath depos- 
etiiand saith that be saw the within-named Francis 8. Lathrop, 
Charles S. Olden, Peter Vredenburgh, and Bennington F. Randolph, 
commissioners, sign their names, respectively, to the within instru- 
ment; that he knows them to be riparian commissionérs under the 
laws of the State of New Jersey, and the said commissioners did 
severally acknowledge that they signed the foregoing instrument 
for and on behalf of the State of New Jersey, as their act and deed 
for the uses and purposes therein expressed, he, this deponent, sub- 
scribing his name thereto at the same time as an attesting witness. 


ROB. C. BACOT. 
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Sworn and subscribed before me the day and year above named. 
THOMAS W. JAMES, 


Master in Chancery of New Jersey. 


Received in the office and recorded November 2%, 1872, at 4.25 
o'clock p. m. 


127 Exuteir D 6. 


An act to enable the united companies to improve lands under water 
at Kall Von Kull and other places. (Chapter 386, Laws 1569, p. 
1026.) 


Whereas the United Delaware and Raritan Canal Company, the Cam- 
den and Amboy Railroad and Transportation Company, and the New 
Jersey Railroad and Transportation Company bave recently secured 
to this State the payment of five hundred thousand dollars for the 
grant of lands under water in front of lands owned by them, and are 
desirous of having the right and privilege of erecting and mak- 
ing wharves, piers, and other improvements in front of other lands 
now owned by or in trust for them, so that they may safely make | 
such improvements as they muy find necessary to facilitate their ; 
business: Therefore 

1. Be it enacted by the senate and general assembly of the State 
of New Jersey, That the said united companies shall be, and they 
are hereby, authorized to reclaim and erect wharves and other im- 
provements in front of any lands now owned by orin trust for them 
or cither of them, or by any company in waich they now hold the 
controlling interest, adjoining Kill) Vow Kull or any other tide- 
waters of the State, and when so reclaimed and improved to have, 
hold, and possess and: enjoy the same as owners thereof: Provided, 

That such improvements shall be subject to the regulations (where 
applicable) as to the line of solid tilling and as to pier lines hereto- 
fore recommended in the report of the commissioners made and 
filed under the act entitled “An act to ascertain the rights of 
128 the State and of riparian owners in the lands lying under the 
waters of the Bay of New York and elsewhere in this State,” 
approved April eleventh, eighteen hundred and sixty-four, but 
neither said improvements nor those which may be made by said 
companies in Tlarsimus cove shall be subject to any other restrie- 
tions than those contained in said report: And provided further, " 
That the said united companies shall, on or before the first day of ~~ 
July next, pay to the treasurer of this State the further sum of 
twenty thousand dollars in full satisfaction for the right and privi- 
lege hereby granted: And provided further, The said united com- 
panies shall, on, or before the sud first of July, file in the otlice of 
the secretary of statea map and description of the lands under water 
in front of the upland referred to in this section. 
2. And be it enacted, That this act shall take effect immediately. 
Approved Mareh 31, 1869. 


! 
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Exuisit D 7. 


The State of New Jersey to the Hoboken Land and Improvement 
Company. Deed dated May 11th, 1872. Recorded in Book 245 
of Deeds, page 40, Ke. 


To all to whom these presents shall come or who shall be concerned 
the State of New Jersey sendeth greeting : 
Whereas under and by virtue of a certain act of the Legislature of 
the State of New Jersey, approved April 11, 1864, entitled “An act 
to ascertain the rights of the State and of the riparian owners 
129 ~~ in the lands lying under the waters of the Bay of New York 
und elsewhere, in the State,” certain persons were duly ap- 
pointed and constituted commissioners to execute and discharge 
the duties in said act set forth and upon them imposed, and, among 
other things, to fix and establish an exterior line in certain bays 


and rivers in said act mentioned, beyond which no pier or perma- 
nent obstruction of any kind should be permitted to be made; 

And whereas afterwards, said commissioners having fixed such 
exterior line in the tide water of certain of said waters, bays, and 


rivers, to wit, the Hudson river, New York Bay, and Kill Von Kull, 
lving between Enyard’s dock in the Kill Von Kull in the New 
York State iine, the same were by another act of the Legislature. 
approved March 51, 1869, supplementary to said first-mentioned 
act, adopted and declared to be fixed and established as the exterior 
bulkhead and pier lines between the points above named, as by the 
first section of said last-mentioned act will more fully appear ; 

And whereas by the sixth section of said supplemental act it was 
enacted that four commissioners should be appointed by the Gov- 
( ernor, With the advice and consent of the senate, to complete as 

much of the details of the work assigned to them by such original 


{ act, by surveys and otherwise on the Hudson river, New York Bay, 

{ and Kill Von Kull, as in their judgment the interests of the State 
| required, which commissioners were afterwards so appointed, to wit, 
Francis 8. Lathrop, Peter Vredenburgh, Charles 8S. Olden, and 


150) Bennington F. Randolph ; 

And whereas by the third section of said supplementary act it 
was enacted, among other things, that neither that section nor any 
provision in said supplementary act contained should in anywise 

- repeal or impair any grant of land under water or right to reclaim 

- made directly by legislative act or grant or license, power, or au- 
thority,so made or given to purchase, fill up, occupy, possess, and 
enjoy lands covered with water, fronting and adjoining lands owned 
or authorized to be owned by the corporation or grantee or licensee 
in the legislative act mentioned, its, his, or their representatives, 
grantees, or assigns, or to repeal or impair any grant or license, 
power or authority, to erect or build docks, wharves, and piers op- 
posite and adjoining lands owned or authorized to be owned by the 
corporation, grantee, or licensee in the legislative act mentioned, 
ts, his, or their representatives, grantees, or assigns, heretofore 
J—I171 
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made or given directly by legislative act, whether said acts are or 
are not repealable ; 

And whereas by the fourth section of said legislative act it was 
enacted, among other things, that in case any person or corporation 
who, by any legislative act, was a grantee or licensee, or had such 
power or authority, or any of his, her, or their representatives or 
assigns, should desire a paper capable of being acknowledged and 
recorded, made by and in the name of the State of New Jersey, con- 
veying the land in the proviso to the third section of said supple- 
mentary act mentioned, whether under water now or not, and the 

benetit of an express covenant that the State would not make 
131 or give any grant or license, power or authority, affecting 

lands under water in front of said lands, then, and in either 
of such cases, such person or corporation, grantee or licensee, having 
such grant or license, power or authority, his or their representatives 
or assigns, on producing a duly certified copy of such legislative 
act to said commissioners, and in case of a representative or assignee 
also satisfactory evidence of his, her, or their being such representa- 
tive or assignee, and requesting such grant and benefits as in that 


section mentioned, should be entitled to said paper so capable of 


being acknowledged and recorded, and granting the title and ben- 
efits aforesaid, on payment of the consideration therein mentioned, 
and the said commissioners, or any two of them, with the Governor 
and attorney-general for the time being, to be shown by the Governor 
signing the grant and the attorney general attesting it, should and 
might execute and deliver and acknowledge, in the name and on 
behalf of the State, a lease in perpetuity to such grantee or licensee 


or corporation having such grant, license, power, or authority, and 


to the heirs and assigns of such grantee or licensee, or to the 
successors and assigns of such corporation, upon his, her, or 
their securing to be paid to the State an annual rental of three 
dollars for each and every lineal foot measuring on the bulkhead 
line, or a conveyance to such grantee or licensee or corporation 
having such grant, license, power, or authority, and to the heirs and 
assigns of such grantee or licensee, or to the successors and assigns 

of such corporation, in fee, upon his, her, or their paying to 
132s the State fifty dollars for each and every lineal foot measur- 

ing on the bulkhead line in front of the land ineluded in 
such conveyance ; 

And whereas the Hoboken Land and Improvement Company, a 
corporation existing by and under an act of the Legislature of the 
State of New Jersey, passed the twenty-first day of February, one 
thousand eight hundred and thirty-eight, entitled “An act to in- 
corporate the Hoboken Land and [Improvement Company,” were, 
among other things, authorized to purchase, hold, and improve real 
and personal property in this State, provided they should not hold 
more than one thousand acres of land at any one time, and were also 
authorized and empowered to purchase, fill up, occupy, possess, and 
enjoy all lands covered with water fronting and adjoining the lands 
that might be owned by them, and to construct thereon wharves, 
harbours, piers, and slips, and all other structures reguisite or 


, 
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proper for commercial and shipping purposes, as in and by said 
act, reference being thereunto had, may more fully and at large 
appear , 

And whereas the said The Hoboken Land and Improvement 
Company, on or about the sixth day of May, one thousand eight 
hundred and thirty-nine, did purchase from Edwin A. Stevens and 
others, the children of John Stevens, then lately deceased, and from 
his widow, tn fee simple, certain lands in the now city of Hoboken 
adjoining the Hudson river, and other lands in Hudson county, in- 
cluding, amongst others, the lands and premises hereinafter de- 

scribed, which land and premises the said company doth still 
133 possess and occupy and own, and are described as follows— 
that is to say: 

Beginning ata point which would be on the easterly line of River 
street if the said street were continued southerly in a straight line, 
which beginning point is fifty feet northerly from the northerly line 
of Second street continued eastw: ardly and two hundred and seventy 
fect from and at right angles with the easterly line of Hudson street, 
and running from thence eastwardly and parallel with Second street 
to the bulkhead line as laid down on said commissioner’s map, and 
from thence running northerly along the said bulkhead line forty- 
tive feet, more or less, to the southerly line of the grant heretofore 
made by the State of New Jersey under the authority of the acts 
aforesaid to the Hloboken Land and Improvement Company, which 
grant bears date December twenty-first, eighteen hundred and sixty- 
nine, and which was recorded in the clerk’s office of the county of 
Hludson on the sixth day of June, eighteen hundred and seventy, 
in Book 210 of Deeds for that county, pages 696, &c., to which ref- 
erence is made; from thence running westerly along the southerly 
line of the said grant to the asterly line of River street extended, 
and from thence running southerly along the said easterly line of 
River street so extended forty-five feet, more or less, to the place of 
beginning, said tract being composed of land bounded eastwardly 
upon and along Hudson river and lands under the waters of said 
river in front of the land bounded eastwardly upon and along 

liudson river as last aforesaid, as in and by the said deed of 
154 conveyance from Edwin A. Stevens and others will more 

fully appear, the said deed being recorded in the clerk’s 
office of Bergen county in Liber A 4 of Deeds, pages 287 to 312 ; 

And whereas the said The Hoboken Land and Improvement Com- 
pany, being so seized and possessed as aforesaid of the-said tract of 
land adjoming the Hudson river as aforesaid, hath produced to said 
commissioners a duly certified copy of said legislative act incorpo- 
rating said corporation, passed February 21, 1838, and hath made 
application in writing requesting such grant and benefits as in the 
fourth section of said supplementary act is mentioned, and agreeing 
to pay therefor the consideration mentioned in the said fourth see- 
tion of said supplemental act ; 

And whereas it appears to the said commissioners that the said 
The Hoboken Land and Improvement Company hath by their 
charter such grant and license, power and authority, as in the said 
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fourth section is mentioned, and are entitled to said paper capable of 
being acknowledged and recorded and granting the title and bene- 
fits aforesaid upon payment of such consideration as aforesaid ; 

And whereas such consideration, to wit, the sum of two thousand 
two hundred and fifty dollars, being fiftv dollars for each lineal foot, 
measuring on the bulkhead line in front of the land included in this 
conveyance, has been paid by the said The Hoboken Land and Im- 
provement Company to the treasurer of said State : 

Now, therefore, know ve that the said The State of New Jersey, 

by said commissioners, with the said Governor and attorney 
135 ~~ general for the time being, in consideration of said sum of 

two thousand two hundred and fifty dollars to the treasurer 
of the State for the said State duly paid, hath granted, conveyed, 
and confirmed, and doth by these presents grant, convey, and con- 
firm, unto the said The Hoboken Land and Improvement Company 
so much of the lands and premises above described as may have 
been originally below the line of high-water mark and all lands 
under water in front of the land above deseribed and extending 
therefrom tothe exterior bulkhead and pier lines in the Hudson 
river recommended by the commissioners appointed under the act 
aforesaid, approved April 11, 1864, adopted and established in and 
by the said supplemental act, and bounded northerly and southerly 
by parallel lines projected in direct continuation of the northerly 
and southerly boundary lines of said lands above described, on a 
course parallel with the lines of Third street as aforesaid, which said 
lands above described and lands under water in front thereof, taken 
together, are described as follows: 

All and singular the lands and premises hereinafter particularly 
described, situate, lying, and being in the city of Hoboken, in the 
county of Iludson and State of New Jersey—that is to say, all lands 
now or formerly under water in Hudson river below the present or 
any former line of high-water mark, which are comprised within 
the following metes and bounds—that is to say: Beginning at a 
point which would be on the easterly line of River street, if the said 

street were continued southerly in a straight line, which 
136 = beginning point ts fifty feet northerly from the northerly line 

of Second street continued eastwardly, and two hundred and 
seventy feet from and at right angles with the easterly line of ILud- 
son street, and running from thence eastwardly and parallel with 
Second street to the bulkhead line as laid down on said commis- 
sioners’ map, and from thence running northerly along the said 
bulkhead line forty-five feet, more or less, to the southerly line of 
the grant heretofore made by the State of New Jersey under the 
authority of the acts aforesaid to the Hoboken Land and Improve- 
ment Company, which grant bears date December twenty-first, 
eighteen hundred and sixty-nine, and which was recorded in the 
clerk’s office of the county of Hudson on the sixth day of June, 
eighteen hundred and seventy, in Book 210 of Deeds for that county, 
pages 696, Kec.: from thence running westerly along the southerly 
line of the said grant to the easterly line of River street extended, 
and from thence running southerly along the said easterly line of 
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tiver street extended forty-five feet, more or less, to the place of 
beginning, said tract being composed of land bounded easterly 
upon and along Hudson river and lands under the waters of said 
river in front of the land bounded eastwardly upon and along 
Hudson river as last aforesaid, as in and by the said deed of con- 
veyance from Edwin A. Stevens and others, the same being recorded 
in the clerk’s office of Bergen county in Liber A 4 of Deeds, pages 

287 to 512; and also all the land under water lying between 
137 the above-mentioned exterior line for solid filling and the 

exterior line for piers as fixed by the said commissioners 
appointed under the said act, approved April 11, 1864, and shown 
on the sectional map aforesaid and bounded by the northerly and 
southerly lines of the above-deseribed tract produced eastwardly into 
the Hudson river, provided always that said land under water 
between the said exterior line for solid filling and the said exterior 
line for piers is to be used only for the purposes of a pier or piers 
constructed or to be constructed therein, and likewise any and all 
lands under water lying in front of that above described and 
bounded by the northerly and southerly lines thereof to any points 
to which the said line for solid filling and exterior line for piers, 
respectively, may hereafter be legally extended, the same to be used 
for solid filling and piers, respectively, agreeably to the terms of said 
extension: 


To have and to hold the lands above described, with the appurte- 
nances and especially the right to fill up, reclaim, and improve the 
said lands under water and to erect wharves and piers thereon out 
to the said exterior bulkhead and pier lines, and to any other bulk- 
head and pier lines further out in said river which may hereafter 
be established by legislative authority, unto the said The Hoboken 
Land and Improvement Company, their successors and assigns, for- 
ever, 

And the said State of New Jersey doth further hereby covenant 

expressly with the said The Hoboken Land and Improve- 
1538) ment Company, their successors and assigns, that the said 

State of New Jersey will not make or give any grant or li- 
cense, power or authority, affecting lands under water in front of 
suid lands hereby conveyed, and that the said The Hoboken Land 
and Improvement Company, their successors and assigns, may re- 
claim and appropriate to their own use the said lands under water 
above described; subject, however, to the regulations and provisions 
of the various clauses of said supplemental act herein recited. 


In witness whereof the said commissioners, appointed under said 
supplemental act, have respectively set their hands (and seals) and 
caused the great seal of the State to be affixed, and these presents 
have been signed by the Honorable Joel Parker, our Governor, and 
attested by the Honorable Robert Gilchrist, our attorney general, as 
by the provisions of said supplemental act is required. 
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Done and dated at Trenton this eleventh day of May, in the year 
of our Lord one thousand eight hundre d and seventy-two. 
PRANCIS S. LATILROP. 

P TE R VREDENBURGEL 
CHAS. S. OLDEN. 
BENNINGTON FL RANDOLPH. 

‘ Oe 4 PARKER, (for, 

ROBT. GILCHRIST, Ally Gen'l. 
[Seal of the State of New Jersey. ] 
Attest: HENRY ©. KELSEY, 


Ne cy of Slate. 


139 Signed, sealed, and delivered in presence of (the words 
“and seals,” on the 7th line of last page, erased before execu- 
tion)— 
ROBE CL BACOT, 
As to Signatures of Francis S. Lathrop, Peter Vredenhurgh, 
Chas. 8. Olden, and Bennington FL Randolph. 


Sratre oF New JERSEY, | me 
Hudson County, 


je It remembered that on this twenty-seventh day of June, A.D. 
one thousand eight hundred and seventy-two, before ine, Wim. A, 
Macy, a commissioner of deeds in and for said county and State, 
personally appeared Robert C. Bacot, who, being duly sworn, on his 
oath deposeth and saith that he saw the within named Francis 3S. 
Lathrop, Peter Vreedenburgh, Charles 8. Olden, and Bennington F. 
Randolph sign their names, respectively, to the within instrament ; 
that he knows them to be the riparian commissioners under the laws 
of the State of New Jersey, and the said commissioners did severally 
acknowledge that they signed the foregoing instrument for and on 
behalf of the State of New Jersey as their act and deed for the uses 
and purposes therein expressed, he, this deponent, subscribing his 
name thereto as an attesting witness. 


ROBT ©. BACOT. 


Sworn and subscribed before me the day and vear above written. 
WM. A. MACY, 


Commissioner of Deeds. 


140 Exuipir D 8. 


The State of New Jersey, by commissioners, &c., to the Morris & 
Hssex R. R. Co. Lease. Dated April 28, 1874. 


This indenture, made the twenty-eighth day of April, in the vear 
eighteen hundred and seventy-four, between the State of New Jer- 
sey, by its commissioners appointed by the Governor of said State, 
by and with the advice and consent of the senate thereof, under and 
bY virtue of an act of the Legislature of said State, approved March 
gist, 1869, entitled a supplement to an act entitled “An act to ascer- 
tain the rights of the State and of riparian owners in the lands lying 
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under the waters of the Bay of New York and elsewhere in the State, 
approved April 11, 1864”—that is to say, by Francis 8S. Lathrop, 
Charles S. Olden, Bennington F. Randolph, and Thomas McKeen 
and the Governor of said State, to wit, Joel Parker, party of the first 
part, and the Morris & Essex Railroad Company, a body corporate 
of the State of New Jersey, party of the second part: 

Whereas, by an act of the Legislature of the State of New Jersey, 
approved April 6th, 1871, entitled “An act relative to the riparian 
commissioners,” it Was, among other things, enacted that the said 
commissioners, with the coneurrence of the Governor and the attor- 
ney general, in all cases of application for grants or leases of land 
which were not then or should not at any time of the application or 
at the time of the lease or grant be under tide- water, and in all cases 
of application for grants or leases for all or any of such lands, might, 

notwithstanding the first proviso of the 4th section of said 
141 supplement, approved March 31, 1569, or any other clause or 
matter in said supplement contained, grant or lease, or lease 
first with a covenant to grant and grant afterward, for such princi- 
pal sum that the interest thereof at seven per centum will produce 
the rental, such lands, or any part thereof, lving between what was 
at any time heretofore the original high-water line and the exterior 
lines established or to be established, and grant or lease, in all eases 
in which in their diseretion they shall think such grant or lease 
should be made, such rights, privileges, and franchises as they are 
authorized to grant in cases directly with said 4th section of said 
supplement approved March 31, 1869, and enter into the same cov- 
enants in the name of the State in all cases of grants or leases, where 
they deem such covenants proper, as are authorized in grants or 
leases under said 4th section of said supplement approved Mar. 31, 
IS69. and insert such other covenants, clauses, and conditions in 
said grants or leases as they shall think proper to require from the 
grantee or lessee or ought to be made by the State, provided that 
nothing in said act, approved April 6th, 1871, contained, should 
authorize grants or leases in front of a riparian owner to any other 
than such riparian owner, except on the proceedings and conditions 
in said supplement, approved Mar. 31, 1569, provided; and provided 
also, that the application for grants and leases and the certificate of 
said commissioners, Governor, and attorney general may, in the 
cases thereby provided for, vary from the provisions of the said sup- 
plement in such manner as to conform to that act; 
142 And whereas by an act passed March 27, 1874, entitled a 
further supplement to an act entitled “An act to ascertain 
the rights of the State and of the riparian owners in the lands lving 
under the waters of the Bay of New York and elsewhere in the 
State,” approved April 11th, 1864, it was, among other things, enacted 
that it shall be lawful for the riparian commissioners, or any three 
of them therein concurring, together with the Governor of this State, 
to fix and determine within the limits preseribed by the law the 
price or purchase-money or annual rental to be paid by any appli- 
cant for so much of lands below high-water mark or lands formerly 
under fide-water belonging to this State as may be described in any 
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application thereof duly made according to law; and the said com- 
missioners, or any three of them therein acting and concurring, 
together with the Governor, shall, in the name and under the great 
seal of the State, grant or lease said lands to such applicant accord- 
ingly, and all such conveyances or leases shall be prepared by the 
said commissioners or their agents at the cost and expense of the 
grantee or lessee therein, and shall be subscribed by the Governor 
and at least three of said commissioners and attested by the sec- 
retary of state, and enacting that all acts and parts of acts incon- 
sistent with the provisions of said last-mentioned act be, and the 
same were thereby, repealed and the said last-mentioned act should 
‘take effect immediately ; 

And whereas the said party of the second part was hereto- 
145 fore and Is now seized in fee simple of all that tract of land 


Which adjoins but was above the original high-water mark of 


the tidal waters of ITudson river, beginning at the centre of North 
7th street, in Jersey City, at the original line of high-water mark, 
thence running along the said line of high-water mark, as the same 
originally ran, northerly to a point where the said line intersects or 
would have intersected the north line of the most northerly tract of 
land in Hoboken south of Ferry street, heretofore conveyed or agreed 
to be conveyed by the Hoboken Land and Improvement Co. to the 
Morris & Essex R. R. Co.; thence westerly from the point last stated 
a considerable distance inland, and running also westerly from the 
point of beginning a considerable distance inland, and so where (?) 
riparian owners within the said supplemental act and the act ap- 
proved April 6th, 1871, entitled An act relative to the riparian com- 
missioners and the Hoboken Land and Improvement Company, 
riparian owners to the north, and the Jersey Shore Improvement 
Company, riparian owners to the south, have, by conveyances ex- 
tinguished or passed to the said party of the second part all claim 
to anv grant or lease from the State of the lands hereinafter leased, 
subject as to a part to certain exceptions and provisions hereinafter 
referred to ; 

And whereas the said party of the second part hath heretofore de- 
mised, leased, and let unto the Delaware, Lackawanna and Western 
Railroad Company, a corporation recognized by the laws of the State 
of New Jersey, for a term or terms not yet ended, the lands hereby 
conveyed and the said adjoining lands, whereby the said last-men- 

tioned railroad company is in possession of said land ad- 
144 joining high-water mark, and are the tenants of the riparian 

owners thereof under and in pursuance of the lease from the 
said The Morrisand Essex Railroad Company to the said The Dela- 
ware, Lackawanna and Western Railroad Company, and the said 
party of the second part is riparian owner thereof subject to the 
last-mentioned lease; and the said party of the second part and the 
said The Del., Lack. & Western R. R. Co. have, in due form of law 
and as preseribed in the said supplement approved March 31, 1869, 
as amended by the said act entitled “An act relative to the riparian 
commission,” approved April 6th, 1871, made application in writing 
to the said commissioners, Governor, and attorney general, setting 
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forth their desire to obtain a lease to the party of the second part 
in perpetuity of the lands, whether under tide-water or not, which 
lie between said north and south lines and in front of the lands 
above described, from said original line of high-water mark to the 
exterior lines established or to be established, and requesting the 
said commissioners and Governor to designate what lands, whether 
under water or not, lie between the original high-water mark and 
the exterior lines, and to fix the annual rent to be paid for such 
lease and also the amount to be paid for a conveyance in fee simple 
to the party of the second part; 

And whereas the said commissioners and Governor have under 
their hands designated the land hereinafter leased m perpetuity as 
tracts of land for which such lease was desired, some of which were 

heretofore, but are not now, under tide-water, and some of 
145 which are now under tide-water, but all of which lie between 

the original lines of high-water mark aforesaid and the ex- 
terior lines fixed and established in and by said supplemental act, 
and for which this lease hav properly be made under said acts, 
and have fixed the sum of $5,583 as the annual rental for said lands 
hereby leased and the sum of $76,900 as the price or compensation 
to be paid to extinguish said rent, and certified the boundaries and 
the price and compensation and amount of rental aforesaid to be 
paid tor the same; 

And whereas the amount of said annual rental is hereby secured 
to be paid to the treasurer of said State; and whereas the adjacent 
riparian owners have extinguished their right to or conveyed to 
the said party of the second part all claims to the lands hereinafter 
leased, subject and except, so far (7) as the part of the land lying 
between the exterior line for solid tilling and the exterior lines for 
piers is concerned, as in a certain deed and agreement from the 
Iloboken L. & L. Co. is mentioned and hereinafter referred to, and 
the said Jands hereby released therefor lie in front of ao other 
riparian owner within the meaning of said act; 

And whereas, under the circumstances hereinbefore recited, the 
lease hereby made is authorized to be made in and by the said sup- 
plement approved March 351, 15869, as amended by the said act, An 
act relative to the riparian commissioners, approved April 6th, 1871, 
and the said act passed March 27th, 1574; 

And whereas the said commissioners and Governor think that 

this lease should be made with the covenants, conditions, and 
146 = grants herein contained and the saine are in such case au- 

thorized to be contained in and by virtue of said statute last 
stated : | 

Now, therefore, in consideration of the premises and of one dol- 
lar paid to the said State by the said The Morris & Essex R. R. Co., 
and of the rents, covenants, and conditions on their part and that 
of their successors to be paid, kept, and performed, the said party 
of the first part doth hereby grant, bargain, sell, convey, and let 
unto the said parties of the second part, their successors and assigns, 
forever, to hold as hereinafter expressed, all that tract of land abutted 
and bounded as follows: 

luU—171 
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Beginning at the centre of North 7th street,in Jersey City, at the 
original line of high-water mark ; thence running along said line of 
high-water mark as the same originally ran northerly to a point 
where the said line intersected or would have intersected the north 
line of the most northerly tract of land in Hoboken, south of Ferry 
street, heretofore conveyed or agreed to be conveyed by the Heobo- 
ken L. & L. Co. to the Morris & Essex R. R. Co.; thence easterly 
from the point of intersection last stated in a straight line parallel 
with Ferry strect to a point where the easterly line of Garden street 
produced across and beyond Ferry St. southerly will intersect the 
same; thence northerly along such produced line of Garden St. to 
the southerly line of Ferry St.; thence along the southerly line of 
Ferry street south 68 degrees 41 min. E. to the easterly line of Hud- 

son St. produced southerly to the southerly line of Ferry St. ; 
147 ~—s thence 84 deg. 575 min. E. 720 feet 6 in. to the exterior line 

for solid filling, as shown on sectional map No. 6, made by 
the commissioners appointed under the act entitled An act to ascer- 
tain the rights of the State and the riparian owners in the land ly- 
ing under the waters of the Bay of New York and elsewhere in the 
State, approved April 11, 1564; thence south 25 deg. 47 min. W. 
1,538 feet to a point where the centre line of North 7th St. if pro- 
duced easterly to the said exterior line for solid filling would inter- 
sect the same; thence along such centre line of North 7th St. north 
74 deg. 56 min. W. to the original high-water mark, the point of 
beginning. 

And also the right, liberty, privileges, and franchises to exclude 
the tide-water from so much of the land above Jeased as lies east- 
erly of the original line of high-water mark, and now or hereafter 
under the tide-water, by filling in or otherwise improving the 
same, and to appropriate the same to their exclusive use. 

And also all and singular the land under water and_ the 
piers and other structures now existing between the above-men- 
tioned exterior lines for solid filling and the exterior line for piers, 
as fixed by the said commissioners last mentioned, and bounded as 
follows: Beginning on the exterior line for solid filling at the begin- 
hing point of the last course in the tract first described, and running 
thence south 71 deg. 25 min. E. 540 feet to the exterior line for piers 
as fixed by said last-mentioned commissioners ; thence along said 
exterior line for piers north 22 deg. 54 M. Ek. 1,513 feet; thence 

north 70 deg. 25 M. W.450—to the exterior line for solid fill- 
148) ing; thence along the exterior line for solid filling south 25 
deg. 07. M. W. 1,955 feet to the place of beginning. 

And also the right, liberty, privilege, and franchise of building 
piers alone on the land last mentioned—that is to say, that which 
lies between the exterior lines already fixed above mentioned and 
said north and south lines of said tract last described, excepted and 
provided as is excepted and provided in any contract, agreement, or 
conveyance between the Hoboken L. & I. Co. and the Morris «& 
Essex R. RR. Co., in the same manner as if the exceptions and pro- 
Vision aforesaid were herein inserted, and to which reference is 
hereby made, and if and when said exterior lines shall be fixed at 
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any other points or places further out into the said river; also any 
and all land lying between the present exterior lines for solid 
filling above described and said new exterior line for lines for solid 
filling, bounded, however, north and south by the north and south 
lines above mentioned extended to the new line or lines for solid 
filling, with the right, liberty, privilege, and franchise of excluding 
from so much of the land lying between the present line for solid 
filling and the new exterior line or lines for solid filling and the 
northerly aind southerly lines before mentioned, the tide-water, by 
filling in or otherwise improving the same, and to appropriate the 
land last described to their own exclusive private use; and if and 
when the said exterior lines shall be fixed at any other points or 
places further out in the said river, also any land lying between the 

new exterior line or lines for solid filling and the new pier line 
149 or lines, with the right, liberty, privilege, and franchise of 

building piers alone upon the land last mentioned, together, 
also with the right, so far as the upland from the time made shall 
adjoin the nav igal le water, to the perquisites of wharfage and other 
vike profits, tolls, and eh: arges, to ti uke, to have, to use, exercise, and 
enjoy and to bold the said lands and premises, and all the rights, 
liberties, privileges, and franchises and perquisites aforesaid exer- 
cisable in and over and with reference to the same, to and for the 
said said several uses, interests, and purposes, and in the manner 
that they are above conveyed to the said The Morris & Essex R. R. 
Co., their successors and assigns, forever, subject to the rents and 
covenants and conditions hereinafter reserved and made, and subject 
to the regulations imposed by law on the exercise of the said rights 
or property hereby granted and to such as shall hereafter lawfully 
be made, the said party of the second part yielding and paying 
therefor vearly during the continuance of the leasehold estate hereby 
granted to the said party of the second part in the lands and other 
property hereby granted, unto the State of New Jersey the sum of 
$5,553, lawful money of the U.S., without any deduction or abate- 
ment whatsoever, by equal halt-yearly payments on the first days of 
July and January in each year, the first payment thereof to be made 
on the first day of July now next ensuing. 

And the said party of the second part doth hereby, for itself, its 
successors and assigns, covenant and agree to and with the said party of 

the first part, its suecessors and assigns, — shall and will from 
150 time to time, and at all times during the estate hereby granted 

to it, well and truly pay or cause to be paid to the State of 
New Jersey the vearly rent of 85,583, hereinbefore reserved, upon the 
several days and times here inbefore reserved to be paid by the party 
of the second part, its successors and assigns. 

And that if it shall hapnen that the said yearly rent or any part 
thereof shall at any time hereafter be behind and unpaid by the 
space of sixty days next after the same shall become due it shall be 
lawful, without demand for such rent in arrears, for the said party 
of the first part, by its officers and agents or otherwise, into the said 
tract of land and every part thereof to enter and distrain all things 
on said premises belonging to the said party of the second part or 
to the said The Del., Lack. & West. R. R. Co. for’ said annual rent 
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or such part thereof as shali be behind and unpaid, and the distress 
or distresses there found to take and convey away and detain and 
keep or otherwise dispose of according to law until said rent and all 
arrears thereof and the costs and charges occasioned by the non- 
payment at the time in that behalf above mentioned shall be fully 
paid and satisfied. 

And also that in such case it shall be lawful for the said party of 
the first part, by its officers or agents or otherwise, into the said 
tracts of land hereby leased to re-enter the same, and every part 
thereof to have, possess, and enjoy. } 

And the said The Del., Lack. & West. R. R. Co., by sealing these 

presents with its common seal, doth hereby covenant and 
151 agree to this indenture and the terms and provisions thereof, 

and in consideration of the premises aforesaid and of one 
dollar to it paid by the said party of the first part doth covenant 
and agree with the said party of the first part, as surety for the said 
party of the second part, that so long as the said The Del., Lae. & 
West. R. 2. shall possess, use, or hold the lands, rights, and privileges 
hereby granted they, the said The Del., Lack. & West. R. R. Co., 
will pay to the said party of the first part the vearly rent aforesaid 
at the times and in the manner aforesaid if the said party of the 
second part shall fail to pay the same or any part thereof in| man- 
ner aforesaid and that without demand of payment of said rent 
being first made upon the party of the second part by or for the 
party of the first part. 

And the said the State of New Jersey doth hereby expressly cove- 
nant and agree that a conveyance to the party of the second part 
or its successors or assigns, as it shall direct, in fee simple shall be 
made by the State of New Jersey of and for all or any part of the 
said lands and benefits hereby granted free and discharged of the 
whole or of an equitable portion of the said rent on their paying 
to the said State the sum of $76,900 or an equitable portion of that 
sum, according to the quantity and value of the land desired to be 
discharged from the said rent or a portion thereof. 

And the said State also covenants to and with the said party of 

the second part, their successors and assigns, that the said 
152 = State will not make or give any grant or license, power or 

authority, to any other person or corporation affecting lands 
under water in front of said lands hereby leased, 

In witness whereof the said commissioners have respectively set 
their hands and caused the great seal of the State to be tixed hereto, 
and these presents have been signed by Joel Parker, Governor, and 
attested by Henry C. Kelsey, sec’y of state; and the said The Del., 
Lack. & West. R. Ro and the said The Morris & Essex RK. R. Co. 
have caused these presents to be signed by their presidents, respect- 
ively, and their corporate seals to be respectively attixed the day 
and year first above written. | 

JOEL PARKER. 
PRANCIS Ss. LATHROP. 

[G. s. OF N. J.J CILAS. 8S. OLDEN. 
BENNINGTON FL RANDOLPH. 
THOS. McKEEN, 
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Attest: HENRY C. KELSEY, 
Sec’y of State. 


Witness to signatures of commissioners: 
ROB’T C. BACOT. 


| THE MORRIS & ESSEX R. R. CO., 
[L. s.] By SAM’L SLOAN, Pres. 


Attest: FRED. F. CHAMBERS, Sec’y. 


THE DEL., LACK. & WEST. R. R. CO., 
[. s.] By SAM’L SLUAN, Pres. 


Attest: FRED. S..CHAMBERS, See’y. 


STaTE OF New JERSEY, 88: 
Be it remembered that on this fourth day of May, 1874, be- 
153 fore me, the subscriber, an M. C. C.of New Jersey, personally 
appeared Rob’t C. Bacot, who, being by me duly sworn, on 
his oath saith that he saw Francis 8S. Lathrop, Charles 8S. Olden, 
Bennington F. Randolph, and Thos. McKeen, the within-named 
commissioners, sign, seal, and deliver the within lease as their vol- 
untary act; that the said Rob’t C. Bacot thereupon subseribed his 
name as an attesting witness. 
ROBERT C. BACOT. 


Sworn and subscribed before me— 
JAMES B. VREDENBURGH, 
M. C. C. of N. J. 


Received in reg’s office and recorded May 2, 1876, at 3.45 p. m., 
on page 646 of Liber 206 of Deeds. , 

| Exuipir D 9. 

Map filed under said act, Exhibit D 6. 


Exuripit D 10. 


Maps showing grants and lease to the Morris & Essex Railroad 
Company. 
Exuisit D 1]. 


Map made by Speilman & Brush, Oct. 22, 1878. 


Exurieit D 12. 


Map of J. C. Payne, August, 1878, of water front, showing grants 
made by act of Legislature and by riparian commissioners. 


Exuipitr D 13. 


Part of Douglass map copied by Frank H. Earle. 


“~~ 
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154 United States Circuit Court, District of New Jersey. 


Tue Mayor AND CounciL oF HOBOKEN 
v8. : 
PENNSYLVANIA RAILROAD CoMPANY. 


Ejectment. Second street. 


Tut Mayor AND CounciL or HloBoKEN 
Ss, 
PENNSYLVANIA RAILROAD COMPANY. 


Ejectment. River street. 

Examination of witnesses had before me, Charles Meyer, Jr., U.S. 
commissioner, at my office, No. 93 Washington street, in the city 
of Hoboken, on the thirtieth day of November, A. D. 1581, in the 
presence of Malcolm W. Niven, Esq., attorney for the plaintiffs, 
James B. Vredenburgh, Esq., counsel for the Pennsylvania Rail- 
road Company, Hon. Leon Abbett, counsel for other defendants. 


Defendant offers in evidence a certified copy of a lease from the 
Camden and Amboy Railroad and Transportation Company and 
others to the Pennsylvania Railroad Company, bearing date June 
8s0th, 1871, and also the Laws of 1875, page 1298, confirming said 
lease. 


Joun C. PAYNE, a witness produced on the part of the defendant, 
The Pennsylvania Railroad Company, being duly sworn, deposes 
and says: 

I am a civil engineer and surveyor, doing business in Jersey City ; 

have been such ten or twelve vears, and as such have made 
155 = maps of various parts of the county of Tludson; have made 

some of the maps of the riparian commissioners for some 
years; | make them for Mr. Bacot. 

Witness, shown a map, says: 

I made this map. 

Map offered in evidence and marked Exhibit No. 14 on part of 
the defendants. , 

That part of the map tinted blue represents the space covered ‘by 
water at the present time. The black dotted line further east, marked 
exterior line for piers, represents the riparian commissioners’ exte- 
rior line for piers on the Ifudson river accurately. The black dotted 
line further west, marked exterior line for solid filling, is the riparian 
commissioners’ exterior line for filling. The portion of map colored 
brown represents the piled docks in that locelity. The portion col- 
ored gray next to the water represents an engine-house connected 
with a derrick, and the larger portion represents a boiler-house and 
machine shop. The portion tinted red represents machine shops 
and shops for working of wood, offices, paint shops, I think, and 
buildings used in connection with the works there. I compiled this 
map, Exhibit D 14, the greater part, from actual survey; location of 
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docks, streets, and buildings, all from actual survey, except high- 
water line of 1804, which is taken from Loss’ map, and the location 
of high water in 1864, which is as shown to me by Mr. Frank 
Stevens, superintendent of the works, and the high-water line of 
1869, which I took from the map on file in Trenton, marked Ex- 

hibit D 9 in this cause. showing the grant of the State to the 
156 ~=United Delaware and Raritan Canal Company, Camden and 

Amboy Railroad and ‘Transportation Company, and New 
Jersey Railroad and Transportation Company by act of March 31st, 
186%, tiled June 1ISth, 1869. 

(). Show the location of the grant (Exhibit D 9) upon the map, 
Exhibit D 14, made by you. 

A. It lays between the most southerly dotted line on Exhibit D 
14 and the next dotted line north, and extends from the original 
high-water line out into the Hudson river. . The original high-water 
line in 1804 is so marked on this map by a black wavy line; it in- 
cludes the land in question both in Second strect and in River 
street in these ejectment suits against .the Pennsylvania Railroad 
Company, and being the land in question. The distance between 
high-water mark of 1864 and high-water mark of 1869 is about 
eighteen feet. The rate of accretion is about three and — half feet 
per vear. The distance between the high-water mark of 1869 and 
what is now is about thirty feet, and the rate of accretion for these 
; twelve years is about two and a half feet per year. Second street, if 
continued easterly beyond present high-water mark, it would cut 
off of the dock a triangle of thirteen feet wide on west end, and run- 
ning to nothing about 100 feet further east. The extension of River. 
street further south from Second street would cut off the following 
improvements: It would completely cut out the brick building and 
part of another, as shown on this map. The brick buildings are 
shown in red on this map. 


, 
? 
i 
‘ 
; 


(C'ross-examined : 

bs. 157 On Exhibit D 9 the grant by the State is included between 
( the two red lines, one on the north and one on the south. 
| That is not shown to any particular point either on the east or west, 
except on the east it is to the Hudson river and to the west indefi- 
{| nitely. The description attached to the map bounds it on the west 

by the original high-water line. 
) In 1S6%the high-water line was about 50 feet west of present high- 
water line, about 18 feet east of high-water line of 1864, and about 
jo Tteet east of the original high water line in 1804. The width of 


i the inner end of pier, which IL said would have 13 feet cut off, is 
about 25 feet. There is solid ground immediately south of the pier 
at that point. | 
| The solid filling extends east of the west end of pier about 150 

feet. I have been over the ground in person. I step from the solid 


ground to the pier from the same level. For nearly all the distance 
{ of 150 feet the pier is aceessible from the solid ground. Ido not 
know whether, if that triangle were cut off, there would be an ample 
, uccess to the pier. Ido not know what the needs of the case are. 
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Where I have left it in plain white color (on D 14) it shows there 
are no buildings, though I think there are arrangements for mould- 
ing iron floors and so on. Taking that part of the dock as far east 
as the solid filling goes, after cutting off the triangle, there would 
be three-quarters of that part of the dock left. 

JOHN C. PAYNE. 


158 © Taken, sworn to, and subscribed before me this 30th day 
of November, A. D. 1881. 
CHAS. MEYER, Jr., 


U. 8S. Com’r. 


It is admitted by the counsel of the respective parties that on 
Loss’ map the streets that run to the Hudson river are laid down to 
ordinary high-water line as it existed in 1SO4. 

CHARLES MEYER, Jr, 


U.S. Commissioner. 


United States Circuit Court, District of New Jersey. 


Tue Mayor AND ComMon CoUNCIL OF THE City oF LlopokEN 
' | rs, 


Toe Pennsytvantia R. R. Co. 
In ejectment. 


Thue Mayor AND ComMon CouNCIL OF THE City oF HopoKEN 
aK, 
Tue PENNSYLVANIA R. R. Co. 


In ejectment. 


Depositions taken, de bene esse, before William S. Belville, Esq., 


a commissioner of the United States circuit court. in the city of 


Trenton, on Tuesday, February 7th, 1582, at ten a. m. 


Appearances: Malcolm W. Niven, for complainant, and James 
V. B. Vredenburgh, for defendant. 


Jeoseru D. WALL, a witness produced on the part of the defend- 
ant, being duly sworn, testifies as follows: 
159 Direct examination by Mr. Vrepenspurci: 
Q. What position do you oceupy ? 
A. Assistant secretary of state. 

Q. State of New Jersey ? 

A. Yes, sir. 

Q. Have been such for how long? 

A. Sinee, | think, 1875. 

(). You have been connected with the office how long ” 

A. Twenty-one years. 

Q). Is there filed in this office any map by the united companies, 
under an act passed in 1860, embracing a portion of the water front 
in the city of Hoboken? 


sag, 
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A. Yes, sir. 

Q. When was it filed ? 

A. On the 18th of June, 1869. 

Q. (Witness is shown a map.) 

A. This is a map and description which was then filed. “It isa map 
and description of lands lying under the tide-waters of the Hudson 
river in the city of Hoboken, in the county of Hudson and State 
of New Jersey, granted to the United Delaware and Raritan Canal 
Company, Camden and Amboy Railroad and Transportation Com- 
pany, and the New Jersey Railroad and Transportation Company 
by an act of the Legislature of the State of New Jersey approved 
March 31st, 1869.” 

This map is offered in evidence, and the copy already offered is 
marked D 9 in place of the original. 

Not cross-examined. 


J. D. HALL. 


160 Sworn to before me, February 7, 1882, at Trenton, N. J. 
W. S. BELVILLE, 
U. S. Comm. 


Joux P Lansixa, a witness produced on the part of the defend- 
ant, being duly sworn, testifies as follows: 


Direct examination by Mr. VREDENBURGH : 


Q). What position do you occupy ? 

A. Clerk in the treasury department. 

Q. Of the State of New Jersey ? 

A. Yes, sir. 

(). Been so how long? 

A. ‘Twenty years. 

(. From your books can you tell us whether the united compa- 


‘nies have paid to the State of New Jersey the $20,000 mentioned in 


an act entitled “An aet to entitle the united companies to improve 
lands under water at the Kill Von Kull and other places,” approved 
March 3lst, 1869, or not? 

A. I ean. 

Q. Have they ? 

A. Thev have. 

(). W hen did they pay it? 

A. 25th of June, 1869: theeheck was received and deposited here 
on the 25th of June, 1869; the check was dated the 21st of June 
and was deposited on the 25th. 

A. And it so a upon the books of the treasurer of the State 
of New Jersey 

© cs, sir. 


Not cross-examined. 
JOHN P. LANSING. 
Sworn to before me at Trenton, February 7, 1882. 
W. S. BELVILLE, 
11—171 U. S. Commissioner. 
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161 U.S. Circuit Court, District of New Jersey. 


Tut Mayor ANpD Councin or THE City or HopokEen 
v3. 
Tue PENNSYLVANIA RAILROAD CoMPANY. 
In ejectment. 


And — 


Toe Mayor anp Counci. or tHe Crry or Hopoxen 
Us. 


THe PENNSYLVANIA RAILROAD COMPANY. 


In ejectment. 


Depositions taken before Charles K. Cannon, a master and exam- 
iner of the court of chancery of the State of New Jersey, in the | 
above causes, at the city of Hoboken, this 25rd day of May, A. D. 
1882, at 3 o’clock in the afternoon. 

Present: Joseph D. Bedle, of counsel with the Pennsylvania Rail- 
road Company ; Jolin C. Besson, of counsel for the City of Hoboken. 

ANDREW REASONER, a Witness produced on the part of the de- 
fendant, being sworn according to law, on his oath saith, being ex- 
amined by Mr. Bebe: 


=: 


Q. Where do you reside? 
162 A. Morristown, New Jersey. | 
Q. What position do you hold in the Delaware, Lacka- 
wanna and Western Railroad Company ? 

A. Superintendent of their leased line—the Morris and Essex. 

Q. And have been such superintendent for how long ? 

A. Since ‘70. 

Q. And vour chief office is where? 

A. Iloboken, New Jersey. 

Q. Are you familiar with the piers and slips and buildings and 
other property of the Morris and Essex Railroad Company, under 
lease to the Delaware, Lackawanna and Western Railroad Company 
at the terminus at Hoboken ? 

A. Yes, sir. 


| 


—_ 
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(). (Witness being shown Exhibit D 4, is asked :) Do you see on i 2 
this map what is marked as Morris aud Essex railroad depot? > et ¢ 
A. Yes, sir. j 
Q. And westerly of that do you see two dark-colored blocks or i 
spaces ? a 

A. Yes, sir. 

Q. And westerly of that do you also see what is marked Morris ' 
and Essex railroad ? g 

A. Yes, sir; with two tracks. if 


Q. Do you also see what is marked as freight shed ? 
A. Yes, sir. 


| 
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Q. Do you also see on this map what are marked as the extended 

lines of River street, if produced, to the Morris and Essex railroad 
property ? 
163 A. Yes, sir. 

Q. (Witness being shown Exhibit D 10, is asked :) Do you 
see What is marked as Hudson street, where it strikes Ferry street, on 
this map? 

A. Yes, sir. 

(). And to the east of that do you see the two dotted lines appar- 
ently indicating an extension of the street ? 

A. Yes, sir. 

(). Do you also see on this Exhibit D 10 what are marked as slips 
and piers within what is called the lease by the State of New Jersey 
to the Morris and Essex Railroad Company ? 

A. Yes, sir. 
(). Are you familiar with those piers ? 
A. Yes, sir. 

(). Do you see on this map the larger slip ? 

A. Yes, sir; that is a canal, as we call it. 

(). What is that used for? 

A. For all kinds of vessels to go up in to load and unload, from 
a vawl-boat to the biggest steamer that floats. 

(). Is it used in connection with your railroad business ? 

A. Yes, sir. 

(). To the north of that canal or basin, how many railroad tracks 
have you—about? 

A. To the north of that? That is in Hoboken. 

(. Yes; to the north of it? 

A. There must be twenty-three tracks; I should say about twenty- 
three tracks. 

Q. And to the south of the longest basin how many are there— 

about” 
led A. Probably about forty. 

(). What are the piers that are laid down on Exhibit D 10 
used for, and the slips 4 

A. The first four are used for merchandise of all descriptions. 

(). The first four which way? 

A. Going south, and the next one is for coal, and so on south for 
coal until we get further down to Jersey City; then it is for mer- 
chandise again. 

(). Are there railroad tracks upon the piers ? 

A. Yes, sir. 

Q). Upon all of them ? 

A. All of them. 

Q. How high are those piers above the surface of the sarround- 
ing earth ? 

A. The earth and those first piers are about of a height; they 
average, [ guess, about five feet above high water—the first four— 
and those others at the end, they run twenty-five at the end of the 
piers, and the rest of this street up as high as thirty-five and forty 
feet above high water. 
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Q. I call your attention to Exhibit D 11, already shown to you, 
and ask you what buildings of the railroad company the extended 
lines of River street would first strike ? 

A. It would first strike what we call the passenger sheds—that 1s, 
going south; then it would take off a corner of the freight-house 
and offices; that strikes as you go south, and then it would strike 

the coal piers all the way down. 
165 Q. How many tracks are there in your passenger build- 
ings there? 
. Four in the building and some to the souih of ‘it. 

Q. Are those the main tracks in the building”? 

A. Yes, sir; where we let in and send out all of our trains. 

Q. How many horse-car lines run down to the ferry through 
Ferry street ? 

A. I don’t know how many different lines there are; think there 
are four distinct lines. 

Q. Where do they run to? 

A. To Jersey City, up the elevator, and down to the court-house, 
up Washington street and up to the elevator,and there they branch 
out to go to different points; I don’t know but there are five differ- 
ent lines. 

Q. About how many horse-ears run daily—leave the ferry daily? 

A. I have no idea; I should suppose there was three hundred or 
more; they run very frequently. 


> 


(Mr. Besson objects to all the testimony on the ground that it Is 
irrelevant to the issue.) 


Being cross-examined by Mr. Besson: 

(). All your tracks, then, are south of Newark street a considera- 
ble distance ? 

A. Yes, sir. 


By Mr. Bopie: 


Q. And your tracks are also south of Ferry street ? 
A. Yes, sir. 


Taken, sworn to, and subseribed this 23rd day of May, A. D. 1882 
. e , 


at Hoboken, N. J., before me— 


It is consented by counsel that the signature of the witness to his 
testimony be waived. 
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166 United States Circuit Court, District of New Jersey. 


MAYOR AND CoUNCIL OF THE City oF HoBoKEN 
Us. 
PENNSYLVANIA R. R. Co. 
Ejectment. River street. 


Mayor AND CouNCIL oF THE City oF HoBOKEN 
v8. 
PENNSYLVANIA R. R. Co. 


Ejectment. Second street. 


Mayor AND CounctL OF THE City oF HOBOKEN 
vs. 
LH AMBURG-AMERICAN STEAM PACKET Co. 


Ejectment. Third street. 


Mayor AND CoUNCIL OF THE Crty oF HOBOKEN 
ve. 
NortH GERMAN Lioyp STeamsuirp Co. 
Ejectment. Third street. 


167 MAYorR AND CounciIL OF THE City or HoBpokKEN 
vs. 
Apotpu E. Scuminpt et als. 


Ejectment. First street. 


Mayor AND CouNcIL OF THE City oF HopokEN 
vs. 
Apoitreu E. Scumipr et als. 


jectment. Newark street. 


We consent that the act incorporating the Hoboken Land and 
Improvement Company and all amendments and supplements, the 
riparian act (Revision Laws of New Jersey, page 980) and all amend- 
mentsand supplements thereto, and all other acts of the Legislature 
of the State of New Jersey may be read in evidence at the trial of 
the above case. 

LEON ABBETT, 
) Alt’y, Certain Def’ts. 
I. W. SCUDDER, ) 
For SCUDDER & VREDENBURGH, 
Att’ys for Penn. R. R. Co. 

MALCOLM W. NIVEN, 

Att'y for PUt ffs in all Suits. 


168 The following sections are from the ordinance of the city 
of Hoboken approved January 9, 1858: 


‘ 
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An ordinance relating to streets. 


The mayor and council of the city of Hoboken do ordain as fol- 
lows : 


SecTIon 1. That the several streets and public alleys in the city 
of Hoboken shall be known by the names mentioned and designated, 
respectively, on the map of Hoboken made by Charles Loss and 
filed in the clerk’s office of the county of Bergen, except the street 
marked and named on said map “ Philadelphia post road,” which 
shall be hereafter known and called “ Newark street,” and that the 
public alley running between Washington and Hudson streets shall 
be called “Court street;” that the most southerly street now open 
and leading to the ferry and running east and west shall be known 
by the name of Ferry street. 

Sec. 2. That River street shall extend and run from Third street 
on the south to Fourth street and from Fifth street to the stone 
wall of Edwin A. Stevens on the north until further opened by the 
owner or owners of the premises along the line thereof for public 
use, and shall not be less than sixty feet wide. No court-yard on 
either side of said street shall extend unto the same beyond the 
distance of thirteen feet (15.) 

Sec. 3. That Hudson street shall extend and run from Ferry 
street? on the south to Seventh street on the north, as now laid out, 
and shall not be less than eighty feet wide at any point, and that no 

court-vard on either side thereof shall extend unto said 
169 — street beyond the distance of eighteen feet (15). 

Sec. 4. That Washington street shall extend from Ferry 
street on the south to Seventh street on the north, as now laid out, 
and shall not be less than one hundred feet wide at any point, and 
that no court-yard on either side thereof shall extend into said 
street beyond the distance of fifteen feet (15). 

Sec. 5. That Bloomfield street and Garden street shall each ex- 
tend and run from Newark street on the south to Seventh street on 
the north, and shall each be not less than sixty-five feet wide at any 
point, and that no court-vard on either side of any of said two 
streets shall extend into the same beyond the distance of twelve feet 
in Bloomfield street and eleven feet six inches in Garden street. 

Sec. 6. That Meadow street shall extend and run from Newark 
street on the south to Fourth street and from Fifth to Seventh street, 
and shall not be less than sixty-five feet wide at any point, and that 
no court-vard on either side thereof shall extend into the same be- 
yond the distance of eleven feet and six inches. 

Sec. 7. That Newark, First, and Second streets shall each run and 
extend from Hudson street to the line ditch which separates thie 
lands of the Hoboken Land and Improvement Company from the 
meadow, and that Third, Fourth, Fifth, and Sixth streets shall each 
run and extend from River street to said diteh, and that Seventh 
street shall run and extend from Hudson street to said ditch; that 
each of the said streets mentioned in this section shall not be less at 
any point than fifty feet wide, and that no court-yard on either 


f 
| 


$f ‘ ieee 


| 
~ 


: 
| 
t 


THE PENNSYLVANIA RAILROAD COMPANY. 87 


170 side of any — said last-mentioned streets shall extend into the 
same bevond a distance of six feet and six inches. 

Src. 8. That Ferry street shall extend and run as now established 
and laid out until otherwise extended and dedicated to public use, 
and shall not be less than at any point where now laid out and es- 
tablished than one hundred feet wide, and that no court-yard on 
either side thereof shall extend into said street beyond the distance 
of fifteen (15) feet. 

Sec. 9. That Court street shall run and extend from Newark street 
to Seventh street, and shall be not lessatany point than twenty feet 
wide, and that no part or portion thereof shall be used or appropri- 
ated for court-yards or any other purpose whatever except for a public 
street or highway. , 


171 United States Circuit Court, District of New Jersey. 


MAYOR AND COUNCIL OF THE City oF HOBOKEN 
vs. 
PENNSYLVANIA R. R. Co. 
Ejectment. River street. 
Mayor AND CounciL or THE City oF HopokEeN 
v's. 
PENNSYLVANIA R. R. Co. 


Ejectment. Second street. 


Mayor AND CouNcIL OF THE Crty or HloBpoKEN 
v8. 
ILLAMBURG-AMERICAN STEAM Packet Co. 
Ejectment. Third street. 
Mayor AND CouNCIL OF THE City oF HopoKEN 
8. 
NortH GERMAN LiLoyp STEAMSHIP Co. 
Ejectment. Third street. 
Mayor AND CoUNCIL OF THE City oF HoBOKEN 
v8. 
Apo.rpu E. Scumipr ef als. 
Kjectment. First street. 
Mayor AND CouncIL OF THE City or Hopoken 
vs. 
Apouru E. Scumiprt et als. 


Ejectment. Newark street. 


We consent that the act incorporating the Hoboken Land and Im- 
provement Company and all amendments and supplements, the 
riparian act (Revision Laws of New Jersey, page 980) and all amend- 
ments and supplements thereto, and all other acts of the Legislature 
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of the State of New Jersey may be read in evidence at the trial of the 
above case. 
LEON ABBETT, Att'y Certain Def'ts. 
I. W. SCUDDER, 
For SCUDDER & VREDENBURGH, 
Attys for Penn. I. R. Co. 
MALCOLM W. NIVEN, 
Att'y for PU fs in All Suits. 


172) =Srare or New Jersey, | 


County of Hudson, 5 apie 


United States Supreme Court. 


Tue Mayor anp Councit or THE Crry oF Hopoxken, Plaintiffs in- 
error, 
Us. 


Tue PennsyLvantA RAILROAD Company, Defendants in Error. + 
In ejectment. 


On error to the ecireuit court of the United States for the district of 
New Jersey. 


John C. Crevier, of full age, being duly sworn according to law, 
upon his oath says that he is u resident and frecholder of the city 
of Hoboken; that he is a real estate agent in said city, and that he 
deals in real estate in said city; that he is acquainted with the value 
of lands lying in said city of Hoboken, and that he knows the tract 
of land in dispute in the above-entitled cause as described in the 
dedication, and that its value is over five thousand dollars. 


JOHN C. CREVIER. 


Sworn and subscribed before me this 10th day of October, A. D. 
1884. 
GEO. W. CASSEDY, 
U. S. Commissioner. 


[Endorsed :] United States Supreme Court. The Mavor and 
Council of the City of Hloboken, plaintiffs in error, vs. The Pennsy)- 
vania Railroad Company, defendant in error. In ejectment. On 
error to the circuit court of the United States for. the district of New 
Jersey. Affidavit. 
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173 United States Supreme Court, of the Term of October, in the 
year of our Lord one thousand eight hundred and eighty- 


four. 
Tue Mayor anp CounciL oF THE City oF Hopoxken, Plaintiffs in 
Error. 
vs. 


THe PENNSYLVANIA RatLroap Company, Defendants in Error. 
In ejectment. 


On error to the circuit court of the United States for the district of 
New Jersey. | 


Afterwards, to wit, on the thirteenth day of October, in the same 
term, before the Supreme Court of the United States, come the said 
The Mayor and Council of the City of Hoboken, by William S. Stuhr, 
their attorney, and say that in the record and proceedings aforesaid 
and also inthe giving the judgment aforesaid there is manifest error 
in this, to wit, that by the record aforesaid it appears that the judg- 
ment aforesaid given upon the facts specially found by the said circuit 
court upon the trial and determination by said court of the issues 
above joined was given for the said The Pennsylvania Railroad Com- 
pany against the said The Mayor and Council of the City of Hoboken, 

whereas the said facts specially found do not warrant the said 
174. judgment and were insufficient to support the same, and the 

judgment of the said circuit court upon the said facts specially 
found should have been given for the said The Mayor and Couneil 
of the City of Hoboken and against the said The Pennsylvania 
Railroad Company, and that there is also error in this, to wit, that 
by the record aforesaid it appears that the Judgment aforesaid in 
form aforesaid given was given for the said The Pennsylvania Rail- 
road Company against the said The Mayor and Council of the City 
of Hoboken, whereas by the law of the land the said judgment 
ought to have been given for the said The Mayor and Council of 
the City of Hoboken against the said The Pennsylvania Railroad 
Company; and the said The Mayor and Council of the City of Ho- 
boken pray that the judgment aforesaid for the errors aforesaid and 
other errors in the record and proceedings aforesaid may be reversed, 
annulled, and altogether for nothing holden, and that they may be 
restored to-all things which they have lost by occasion of the said 


judgment. 
WILLIAM 8S. STUHR, 
Att'y of Plt ifs in Error. 
THOMAS N. McCARTER, 
Of Counsel. 


(Endorsed:] United States Supreme Court. The Mayor and 
Council of the City of Hoboken, pl’t’ffs in error, vs. The Pennsyl- 
vania Railroad Company, def’ts in error. In ejectment. On error 
to United States circuit court, district of New Jersey. Assignment 
of errors. William 8. Stulr, att’y. 
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175 Unirep States or AMERICA, | ... 
4 4 T 88. 
District of New Jersey, j 


[,S. D. Oliphant, clerk of the cireuit court of the United States 
for the district of New Jersey, do hereby certify that the foregoing 
is a full, true, and complete transcript of the record in the cause of 
Tire Mayor and Council of the City of Hoboken against The Penn- 
sylvania Railroad Company as fully as the same appears on file and 
of record in my office. 

In testimony whereof I have hereunto set my hand and aftixed 
the seal of said court, at Trenton, in said district, this ninth day of 
October, A. D. 1884. 

[The Seal of the U.S. Cireuit Court, Dist. of New Jersey.) 


8S. D. OLIPHANT, Clerk. 


Endorsed on cover: New Jersey C.C.U.S. No.171. The Mayor 
and Council of the City of Hoboken, plaintiffs in error, vs. The Penn- 
sylvania Railroad Company. Filed November 4, 15544. 
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MAYOR AND COUNCIL OF HOBOKEN VS. ADOLPH E. SCHMIDT ET AL. 1] 


i United States Supreme Court. 


THe Mayor AND COUNCIL OF THE City OF HOBOKEN 
v's. 
Apouru E. Scumiprt et al. 


In error to the ecireuit eourt of the United States for the district of 
New Jersey. , 


] Uxrrep STATES OF AMERICA 88: 
The Seal of the U.S. Cireuit Court. Dist. of New Jersey ] 


The President of the United States to the honorable the judges of 
the eireuit court of the United States for the district of New 
Jersey, Greeting : 

Because of the record and proceedings as also in the rendition of 
the judgment ina plaint which was in the said court before you or 
some of you, between The Mayor and Council of the City of 
Hoboken and Adolph E. Schmidt, of a plea of ejectment, man- 
ifest error hath intervened, to the great damage of the said 
The Mayor and Couneil of the City of Hloboken, as by their com- 
plaint appears, we, being willing that the error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinetly and openly, 
vou send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 

therein to correct that error what 7/ right and according to 

lu the laws and custom of the United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of 
the said Supreme Court, the third day of March, in the year of our 

Lord one thousand eight hundred and eighty-four. 

Ss. D. OLIPHANT, 
(Clerk of the Cireuit Court of the United States 
for the District of New Jersey. 


[Endorsed :] United States Supreme Court. The Mayor and 
Council of the City of Hoboken vs. Adolph E. Schmidt. In 
ejectment. Writ of error. Allowed March 3.1584. Jno. T. Nixon, J. 
Ret ble Oct. 13, 1884. William S. Stuhr, att’y. 


2 Unirep STATES OF AMERICA, 8&8: 


To Adolph E. Schmidt, Greeting : 
You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be holden at Washington on 


l—1i2 
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the second Monday in October next, pursuant toa writ of error filed 
in the office of the clerk of the circuit court of the United States for 
the third circuit and district of New Jersey, wherein The Mayor and 
Council of the City of Hoboken are plaintiffs in error and you are 
defendant in error, to show cause, if any there be, why the judgment 
in the said writ of error mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable John T. Nixon, one of the judges of the 
circuit court of the United States for the district of New Jersey. 

Dated March 3, 1854. 

JNO. T. NIXON, 
District Judge. 


2a (Endorsed :] United States Supreme Court. The Mayor 

and Council of the City of Hoboken +s. Adolph E. Schmidt. 
In ejectnent. On writ of error to U.S. circuit court, district of New 
Jersey. Citation. William 8. Stulir, att’y. 


I do hereby acknowledge service of a certified copy of the within 
citation and also of a certified copy of the writ of error in the within 
cause this seventh day of April, A. D. 1SS4. 

W. J. A. FULLER, 
OF Counsel. 


0 Supreme Court of the United States. 


The Mayor anp Councin or THe City or Tlopoken 
Us, 


Apouten E. ScuMiprt. 


In ejectment. 


Know all men by these presents that we, The Mayor and Couneil 
of the City of Hoboken, William TL. Dilworth, and Charles IF. Matt- 
lage, all of the city of Hoboken, in the county of Hudson and State 
of New Jersey, are held and firmly bound unto Adolph E. Schmidt 
in the sum of five hundred dollars, to be paid to the said Adolph EF. 
Schinidt, his executors or administrators; to which payinent, well 
and truly to be made, we bind ourselves and each of us, jointly and 
severally, and our and each of our heirs, executors, administrators, 
and suecessors, firmly by these presents. 

Sealed with our seals. Dated this ninth day of February, in the 

year of our Lord one thousand eight hundred and eighty-four. 
‘| Whereas the above-named The Mavor and Council of the 

City of Hoboken hath prosecuted a writ of error to the Su- 
preme Court ef the United States to reverse the judgment rendered 
in the above-entitled action by the cireuit court of the United States 
for the district of New Jersey : 

Now, therefore, the condition of this obligation is such that if the 
above-named The Mayor and Council of the City ot Lloboken shall 
prosecute its said writ of error to effect and answer all damages and 


a a +t woe 
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t. 
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costs if it shall fail to make good its plea, then this obligation shall 
be void ; otherwise to remain in full force and effect. 


In ejectment. Bond. Approved March 3, 1884. Jno. T. Nixon, J. 


WM. H. DILWORTH. SEAL. 
CHARLES F. MATTLAGE,.  -[seat. 
F. L. PIMKEN, Mayor. [1.. 8. 
Signed, sealed, and delivered in the presence of— 
di WILLIAM S. STUHR. 

. Attest : M. V. McDERMOTT, City Clerk. 

} 

5 (Endorsed:) United States Supreme Court. The Mayor 

and Council of the City of Hoboken vs. Adolph E. Schmidt. 


6 Judgment. 
United States Circuit Court, District of New Jersey. 
Tue Mayor AND CouNnciIL or THE City oF Hopoken 
ws. 


Aputreu E. Scumipt and LeoroLtp GOLDSCHMIDT. 


In ejectment. 


As vet of the first day of December, eighteen hundred and seventy- 
nine. 


whe 
| JOHN T. NIXON, District Judge. 
Witness : 
Ss. D. OLIPHANT, Clerk. 
| WILLIAM T. STUHR, 
: Atlorney for Plaintiff. 
LEON ABBETT, 
Attorney for Defendants. 
' 
% 
‘ 


District of New JERSEY, 88: 


7 The Mayor and Council of the City of Hoboken, the plain- 


tiffs in this action, by Malcolm W. Niven, their attorney, de- 
=~ mand of Adolph E.Schimidt and Leopold Goldsehmidt, the defendants 


therein, the possession of all that certain lot, traet, or parcel of land 
and premises situate, lving, and being in the city of Hoboken, in the 
county of Hudson, and Stateof New Jersey, and bounded as follows: 
Beginning at the northeast corner of Hudson and First streets, as 
laid down on Loss’ map of Hoboken, and running thenee easterly 
along the northerly line of First street and a line In continuation 
thereof at right angles to Iludson street to high-water on the Hud- 
son river: thence sontheriy along said high-water line to a point 
opposite the southerly line to a point opposite the southerly line of 
l’irst street; thence westerly parallel to the first line to the south- 
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east corner of Hudson street and First street, and thence northerly 
along ILudson street to the place of beginning. 

8 And the plaintiffs say that their right to the possession 
of the same accrued on the 29th dav of November, eighteen 

hundred and seventy-nine, and that the defendants wrongfully de- 

prive them of the possession thereof, to their damage one hundred 

dollars. 

And the said defendants, by Leon Abbett, their attorney, appear 
and defend this action and say that they are not guilty of the injury 
whereof the said The Mayor and Council of the City of Hoboken 
have complained in their declaration, nor of any part thereof, and of 
this they put themselves upon the country, and the said The Mayor 
and Council of the City of ILoboken do the like. 


9 Afterwards, to wit, on the thirtieth day of March, 1880, the 

parties aforesaid, by their attorneys aforesaid, waived a jury 
for the trial of the issues in the above cause by stipulation in writ- 
ing then filed with thie clerk of said court, of which the following ts 
a copy: 


Jury waived. Testimony may be taken before a U.S. commis- 
sioner or such other officer as parties may agree upon on five days’ 
notice. i 

That the ease is to be tried before Judge Nixon after the session of 
court of errors of New Jersey, either side having leave to move on five 
days’ notice to fix day. 

Kvidence and pleadings to be printed, 

Trial to be had subject to the right of both parties to take excep- 
tions same as if it was a jury trial. 

LEON ABBETT, 
Atty for All Lvcepl i Hit. R. Pe. Co. 
MALCOLM W. NIVEN, 
Atty for PP tis in All Cases. 
JAMES B. VREDENBURGH, 
Att'y jor Penn. RoR. Co. 


10 Afterwards, that 1s to say, on the twenty-sixth day of May, 

In the vear eighteen hundred and eighty-two,in the term of 
March, eighteen hundred and eighty-two, before the Honorable John 
T. Nixon, judge of the district court, at Trenton, in said elreult, come 
as well the within-named plaintiffs as the within-named defendant, 
by their respective attorneys within named,and produced before the 
said judge their respective witnesses, documents, and proofs upon 
the said issues, and the said judge, having heard the same and 
the argument of counsel thereon, retains the cause for advisement 
until the March term, eighteen hundred and eighty-three, of said 
court; and on the twenty-fourth day of May ,eighteen hundred and 
eighty-three, the following special tinding of facts was made and 
filed by the court as the result of the evidence offered upon the trial 
of said issues : 
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11 United States Circuit Court, District of New Jersey. 


Mayor AND CouNciL OF THE City OF HOBOKEN 
vs. 
Apotpn FE. Scumipt & AL. 
[In ejectment. 

By Nixon, District Judge: | 

The Mayor and Council of the Citv of Hoboken brought six sev- 
eral suits in ejectnent in the supreme court of New Jersey against 
the owners of land on the Hudson river, in front of said city, invelv- 
ing the right of the city to extend Newark street, First, Second, 
Third, and River streets over said land to the river front without 
making compensation in damages for such extension. These suits 
were removed into this court by the several defendants, and by stip- 
ulation between the counsel of the respective parties have been tried 
by the court without the intervention of a jury. The claim of the 
plaintiff is for an easement, and is based upon the dedication of cer- 
tain streets, in the year 1804, by Col. John Stevens, who was then 
the owner of between 500 and 600 acres of land on the western shore 
of the Iludson river, where the city of Hoboken now stands, and 
who made “a plan of the new city of Hoboken, in the county of 
Bergen,” and caused the same to be filed in the clerk’s office 
of said county in the month of April, 1805. This plan, on 

the map known as the Loss map, exhibits a number of streets 
12 running north and south, and a still larger number run- 
ning east and west, all of the latter, except one, apparently 

terminating on the river front at their eastern end, and one of the 
former having a like terminus on the south. Since that date, and 
by legislative authority, the river bed below the ancient high-water 
mark has been filled in for a long distance to the east and south of 
the land ineluded in the Loss map, rendering the navigable water 
inaccessible from the streets as therein laid out and dedicated. This 
controversy has reference to extending one of these streets, not 
named on the map, but now called River street, to the south, and 
four others, to wit, Newark street, designated on the map the Phila- 
delphia post road, and First, Second, and Third Streets, to the east, 
until they respectively reach the navigable water of the river. The 
city claims the right of extension by virtue and force of the Stevens 
dedication. The defendants resist It, asserting that the title of Col. 
Stevens Was limited to high-water mark of the river in 1804; that 
the soil below the high-water mark, as it then existed, belonged to 
the State of New Jersey, which not only has never acquiesced in any 
casement over the land, but by various enactments has conferred 
upon the defendants or their grantors an absolute title inconsistent 
with any right of way in the publie over the same. I find as ques- 
tions of fact In the case— 

(1.) That the tract of land on which the city of Hoboken has been 
mainly built was formerly the property of Col. Jolin Stevens, and 
contained originally five hundred and sixty-four acres. 
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3 (2.) That in the year 1804 Col. Stevens, then being the 

owner of said tract, caused to be made “a plan of the new 
city of Hoboken, in the county of Bergen,” known as Loss’ map, 
which was filed in the clerk’s office of the county of Bergen, in 
April, 1805. 

(3.) That the public streets leid out on said map running east 
and west extended eastwardly to the high-water mark of Hudson 
river as it then existed. 

(4.) That the only street thereon running north and south which 
concerns the present controversy is now called River street, and its 
southerly terminus on the map was at the high-water mark of said 
river. 

(5) That subsequent to the filing of said map Col. Stevens con- 
veyed several lots or parcels of the land shown thereon to different 
persons, and describing the lots so conveyed by reference to the map 
and the streets delineated thereon, and that other owners deriving 
title from or under him have since conveyed lots within said) plan, 
describing the same by reference to the map and streets. 

(6.) That at the time of the filing of said map in the clerk’s office 
the title to all the land fronting the said Stevens property and 
lving between high and low water mark of the west bank of the 
Iludson river was In the State of New Jersey. 

(7.) That “The Hoboken Land and Improvement Company ” was 
incorporated by the Legislature of said State by an act entitled “An 

act to Incorporate the Hoboken Land and Improvement Com- 
14 pany, approved February 21, 1838; that by section 1 of the 

act they were authorized to hold real estate, but the amount 
held by the company should not exceed 1,000 acres at any time ; 
that by the fourth section the company was empowered to purchase, 
fill Up, OCCUPY, Possess, and enjoy all Jand covered with water front- 
ing and adjoining the lands that might be owned by them, and to 
construct thereon wharves, piers, and slips, and all other structures 
requisite or proper for commercial and shipping purposes, provided 
that it should not be lawful for the company to fill up any such 
land covered with water, nor to construct any dock, pier, or wharf 
immediately in front of the lands of any other person or persons 
owning down to the water, without the consent of such persons first 
had in writing. 

(S.) That by virtue of the powers and privileges of said act of 
incorporation the company purchased all the land and real estate 
described in the deed of conveyance from Edwin A. Stevens and 
others, bearing date May 6, 1839, and duly recorded in the clerk’s 
office of the county of Bergen, in Liber 13 of Deeds, fol. 105, and 
in which, among other land, is included the tract of 564 acres em- 
braced in the Loss map, and formerly the property of Col. Stevens. 

(9.) That at the time of said transfer by Edwin A. Stevens and 
others to the said Hloboken Company the land for whieh these suits 
were brought by the city of Hoboken was under water, and since the 
date of said conveyance has been filled up, oceupied, and possessed by 
said company or their grantees, and that all of said land under water 
was in front of and adjoining the real estate purchased by the 
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15 company; that since the time of said purchase the company, 
or their grantees, have at various times reclaimed the land 
from the water and have constructed thereon wharves, harbors, piers, 
and slips and other structures requisite or proper for commercial 
purposes, and have been in the exclusive possession, occupancy, and 
enjoyment of the same from the time of such reclamation. 

(10.) That the city of Hoboken was incorporated by the Legisla- 
ture of the State of New Jersey, by an act approved March 28, 1855, 
with the powers and privileges therein granted, prout the same, and 
that the territorial limits of the said city embraced all the lands 
shown on the Loss map, and also a large tract of real estate adjoin- 
ing the same on the west, extending to the west line of lands of the 
late Jolin G. Costar, deceased, and that previous to said incorpora- 
tion its territory embraced (a portion of) one of the townships of the 
county of Hudson. 

(11.) That the citv of Hoboken never by ordinance recognized 
River street south of Third street, and only recognized its existence 
us farsouth as Third street by the ordinance of January 9, 1853; 
that Newark, First, and Second streets were never recognized by 
ordinance east of Hudson street prior to the ordinance of October 
5, 1875, which ordinance provided that said streets should extend to 
high-water mark on the Hudson river; and that Third street was 
never recognized east of River street prior to the said ordinance of 
October 5, 1875, which ordinance also provided that the said street 

should extend to high-water mark of said river. 
16 (12.) That no proceedings have been taken by the city to 
condemn the lands in controversy or to take them for the 
purposes of a public street, except the passage of the ordinance of 
IS75 and the bringing of these actions of ejectment claiming the 
dedication of the lands as a public street under the Loss map of 
LSO4. 

(13.) That the Hoboken Land and Improvement Company, in 
consideration of 868,583.53, executed a deed to the Camden & Amboy 
Railroad Company, dated December 1, 1864, conveying a tract of 
land at the foot or easterly end of Second street, within the bound- 
aries of which are embraced the premises that the plaintiff seeks to 
recover in the two suits against the Pennsylvania Railroad Com- 
pany, and that the Camden & Amboy Railroad Company and its 
grantees or lessees have been in the possession of said lands since 
suid conveyance. 

(14.) That the Legislature of the State of New Jersey, by a law 
approved March 31, 1569, authorized the united railroad companies 
of New Jersey to reclaim and erect wharves and other improve- 
ments in front of any lands then owned by them or held in trust 
for them on any tide-waters of the State, and when so reclaimed 
and improved to have, hold, possess, and enjoy the same as the 
owners thereof, sabject only to the provisions that they should pay 
for such grant unte the treasury of the State the sum of $20,000 
before the tirst day of July next ensuing, and should also file in the 
office of the secretary of the State a map and description of the lands 
under water in front of the upland designated in said act; that 
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the sum of $20,000 was paid by the companies within the 
17 time limited and the m: ip and description filed as required. 
Exhibit D 9. 

(15.) ‘That an act of the Legislature of New Jersey, sup plementary 
to tife act to ascertain the rights of the State and of riparian owners 
in the Jands Iving under water, approved April 11, 1864, was passed 
on the thirty-first of March, 1869; that by a proviso to the third 
section of the same “all previous grants of lands under water or 
right to reclaim made directly by legislative act or grant or license 
power or authority so made or given to purchase, fill up, occupy, pos- 
sess, and enjoy lands covered with water fronting or adjoining lands 
owned by the corporation, grantee, or licensee named in the legislative 
actinentioned, its, his, ortheir representatives, grantees, or assigns,” are 
excepted from the operation of said supplement; that in the fourth 
section of said act the riparian commissioners are authorized, for the 
consideration therein mentioned, to execute and deliver in the name 
of the State of New Jersey, to all persons coming within the terms 
of said proviso, a paper capable of being acknowledged and recorded, 
conveying and confirming to them the title to all lands, whether 
then under water or not, which were held by previous legislative 
grant or lease, either in the hands of the grantees or lessees or by 
their representatives or assigns, 

(16.) Phat under the provisions of said act the State of Ne e Jersey 
conveyed to the Hoboken Land & Improvement Company, by deed 

dated December 21, 1869, for the consideration of 835,500, so 
1s much of the land and premises purchased of Edwin A, 

Stevens and others as was origin: fs below the high-water 
mark of the river, and all lands under water in front of the same, 
and us Was situate between Second and fourth streets, if extended, 
and in front of Third street, if extended, to the exterior bulkhead 
and pier lines established by the riparian commissioners, and em- 
bracing the premises claimed in the several suits against the Ilam- 
burg-American Steam Packet Company and .the North German 
Lloyd Steamship Company, and that the said company and its 
grantees have been in the possession of said premises since the date 
of said conveyance. 

(17.) That on the twenty -sixth of Se ptember, 1S66, the Iloboken 
Land & Improvement Company and Edwin A. Stevens executed a 
conveyance to the New York Floating Dry Doek Company for cer- 
tain lots and tracts of land, above and under water, in front of and 
to the east of First street, and the northe rly half of Newark street, 
if extended, embracing the premises claimed in the suits against 
Adolph EE. Schmidt and ert rs: that the said The New York Float- 
ing Dry Dock Company transferred the same to Frederick Kuline, 
trustee of the German Transatlantic Steam Navigation Company, 
by deed dated August 51, 1872, the said Kuhne, on the same day, 
executing a formal declaration of trust to the said COMpany | that 
on the ninth of November, 1872, the State of New Jersey, in consid- 
eration of 822,25, granted and conveved to said Kubne, trustee as 
aforesaid, all the right and title of said State In and to the land and 
premises described in the above-recited deed from the Hoboken 
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19 Land and Improvement Company to the New York Floating 

Dry Dock Company, and that the same has been in the pos- 
session of the said respective grantees from the date of the respective 
conveyances. 

(18.) That on the twenty-third of April, 1872, the Hoboken Land 
W Improvement Company made a conveyance to the North German 
Lloyd Steamship Company of a lot of land situate in front of and to 
the east of Third street, if continued to the Hudson river, and em- 
bracing the premises claimed in the several suits against the North 
German Liovd Steamship Company and the Hamburg-American 
Packet Company, and the premises have been in the possession of 
said company and its lessees since the date of said conveyance. 

(1%.) That River street, as shown on the Loss map, cannot be ex- 
tended to reach the navigable waters of the Iludson river without 
crossing land outside of that shown on said map and without cross- 
ing land which, prior to April 28, 1874, belonged to the State of 
New Jersey, and which the said State, by deed of that date, leased in 
perpetuity to the Morris & Essex Railroad Company. See Exhibit 
DS. 

Irom these facts I find, as conclusions of law: 

(1.) Phat neither Col. John Stevens, in 1504, nor at any time 
thereafter, nor his grantees of any portion of the land delineated on 
the Loss map, bad power to dedicate to the publie use as a highway 
any part of the land or water adjoining said lands and lying east of 
and below high-water mark of the river as it then existed, and that 

sald land under water belonged to the State of New Jersey, 
Zt) and could only be dedicated or subjected to an easement by 
the State and its grantees. 

2.) That the charter granted by the State of New Jersey to the 
Hoboken Land and linprovement Cmpany was a contract between 
the State and the COrporators ; that the fourth seetion expressly 
authorized the corporation to fill ap all lands covered with water 
fronting and adjoining the lands they might aequire, and to con- 
struct thereon wharves, harbors, piers, and slips, and all other struet- 
ures requisite or proper for commercial or shipping purposes, and 
that the only restriction imposed upen the corporation by the act 
Was that it should not fill up or build any dock, pier, or wharf upon 
any land under water “immediately in front of the lands of any 
other person or persons owning down to the water;” and that 
helther the mlaintitl in these suits nor the State of New Jersey nor 
the public was “ another person owning down to the water,” within 
the legal meaning and intent of said ch aurter or contract. 

(3.) That the provisions of the charter of incorporation of the 
plaintiff, so far as they are applicable to the subject of the pending 
controversy, negative the plaintiffs construction of its powers under 
said charter, in that (1) it withholds from the corporate authorities 
any right or privilege as shore or riparian owners; (2) while it vests 
the council with power to take any lands that it may judge neces- 
sary for the opening of Third street, it requires payment to be made 
to the owner for the fair value of the lands so taken and of the im- 
provements thereon, and the damage done to any district lot 
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21 or parcel or tenement by taking any part of it for such pur- 

poses; and (3) it expressly provides that nothing contained 
in the charter shall be consirued to interfere with or impair the 
vested rights and privileges of any person or corporation whatever, 
except as to property taken for public use, upon compensation as 
provided for in the act. 

(4.) That the State of New Jersey, being the absolute owner of the 
land under water below high-water mark, which was the limit of 
the Stevens dedication of streets, had the right to fill in and make 
land as far as its ownership extended ; that the soil thus aequired 
and redeemed from the water was in no sense alluvian or accretion, 
which became the property of the shore-owner, but remained the 
land of the State or its grantees, and that no right or authority ex- 
isted in the shore-owner, by dedicating to the public streets to the 
limits of his ownership, to charge such newly-made land with the 
burden of an easement over it. 

(>.) That as to the two several suits against the Pennsylvania 
Railroad Company the /ocus in quo is embraced within the deserip- 
tions of the deed from the Hoboken Land & Improvement Company 
to the Camden & Amboy Railroad Company, dated December 6, 
1864, and also within the grant of the State to the united railroad 
companies of New Jersey of the date of March 51, 1869, wherein the 
sald Companies were authorized, for the consideration therein ex- 
pressed and afterwards paid, “to reclaim and erect wharves and other 
Improvements in front of any lands owned by or held in trust for 
them,” subject to no restriction other than the regulations as to 

solid filling and pier lines before recommended by the ripa- 
y rian commissioners, and that the defendant, who is the lessee 

of the said companies, is entitled to hold said premises against 
the claim of the plaintiff, unless compensation be first made for the 
taking thereof according to law 

(6.) That as to the two several suits against Adolph E. Schmidt 
and others the /ocus in quo is covered by the deseription of the deed 
from the Hoboken Land and Improvement Company to the New 
York Floating Dry Dock Company, dated August 31, 1572, and also 
within the grant from the State by its commissioners, under the pro- 
visions of the fourth section of the supplement to the act entitled 
“An act to ascertain the rights of the State and of the riparian 
owners,” ete., to Frederick Kuhne, trustee, ete., under whom the de- 
fendants hold by mesne conveyance, and that they are entitled to 
retain the possession and ownership of said premises against the 
plaintiff? until the same is condemned and payment therefor made 
according to law. 

(7.) That, as to the several suits against the Hamburg-American 
Steam Packet Company and the North German Lloyd Steamship 
Company, the /ocus in quo is within the grant from the State of New 
Jersey to the Hoboken Land & Improvement Company of the date 
of December 21, 1869, and also of the deed of convevance from the Ilo- 
boken Land & Improvement Company to the North German Llovd 
Steamship Company, dated April 23, 1872, and that the said de- 
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fendants are entitled to hold the said premises clear and discharged 
of any right or claim therein or thereto by said plaintiff. 
(8.) That none of the land and premises claimed by the 
23 plaintiff in either of the said several suits are subject to an 
easement in consequence of the dedication of public streets 
made by Col. Jolin Stevens in the Loss map of 1804. 
(9.) That the several defendants in the several suits should be ad- 
judged not guilty. 
24 Therefore, upon the said facts specially found as aforesaid, 
it is considered that the said plaintiffs take nothing by their 
said writ, but that they be in mercy, &c.,and that the said defend- 
ants do go thereof without day, &e. 

And it is further considered that the said defendants do recover 
against the said plaintiffs seventy-five dollars for their costs and 
charges by them laid out about defense in this behalf before the 
court thereof, now here adjudged to the defendants and with their 
assent, according to the form of the statute in such case made and 
provided, and that the said defendants have execution therefor. 

Judgment signed this twenty-fourth day of May, eighteen hun- 
dred and cighty-three. 
JNO. T. NIXON, D. J. 
25 United States Cireuit Court, District of New Jersey. 

Mayor anp Councit or THe Crty or Hopoken 
vs. 
PENNSYLVANIA R. R. Co. 
jectment. River street. 
Mayor anp Councrn ov THE City or Hornoken 
vs. 
PENNSYLVANIA R. R. Co. 
Kjectment. Second street. 


Mayor anp Councr, or tHe City or Honoken 
vs. 
ITampure-AMERICAN STEAM Packer Co. 
Ejectment. Third street. 


Mayor anp Councin or THE City oF Horpoken 
| vs. 
Norti GERMAN LLoyp STEAMSHIP Co. 


Kjectment. Third street. 


Mayor anp Counci, or THE City of Hopoken 
v8. 
Apotru E. Scumipt ef al. 


Ejectment First street. 
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26 MAYOR AND CounciL or THE City oF Hopoken 
TS. 


Apouru E. Scumipt et al. 
jectment. Newark strect. 


Examination of witnesses had at my office, No. 95 Washington street, 
in the city of Hoboken, in the district of New Jersey, in the presence 
of Maleolm W. Niven, the attorney for the plat ntiff, and Isaac W. 
Scudder, Esq., attorney for The Pennsylvania Railroad Company, 
one of the defendants, and Leon Abbett, attorney for all the other 
defendants, on the fourth day of August, eighteen hundred and 
eighty. 


On the part of the plaintiff was produced as a witness ARTHUR 
SPIELMAN, who, being first duly sworn, deposes and saith : 

[am a civil engineer and surveyor and do business in Ilo- 
boken; am a member of the firm of Spiclman & Brush. I 
was employed by the plaintiff to make a map showing certain 
things in connection with the vater front; did so in) conjunction 
with Levi W. Post, a civil engineer and surveyor. Mr. Post repre- 
sented the Hoboken Land and Improvement Company. (The map 


being shown to witness Is Identified by him as prepared by himself 


and Mr Post.) 
(Map marked by me Exhibit P 1.) 


The map shows the water front of the city of Iloboken and 

various shore lines; the shore lines are lines of solid filling, 

27 extending from Ferry street to Sixth street, made at various 
times. 

The dark-brown line shows the natural ground above tide water, 
according to Loss map, 1SO4, and the shore line made in 1TSO4, 

The green-shaded line is the shore line according to map made 
by | douglass for John Stevens, deceased, In TS30. 

The yellow-shaded line shows the shore line according Lo thhatp 
made by W. W.Shippen in 1555. | 

The blue-shaded line along the water shows the present high- 
water line and extent of solid tilling. 

The red fall line is the exterior line for solid filling is established 
by the riparian commissioners. 

The red broken line being the furthest east, as established by the 
riparian commissioners, shows the exterior line for piers. The lines 
as described are so marked on the map. 

The ground made since [SO0tis shown by vellow and is comprised 
between the Loss line of 1804 and the prese nt line of 1804 and the 
present line of actual filling. 

Ifudson street is shown on this map as it was shown on the Loss 
map. 

Newark street, First, Second, Third, Fourth, Fifth, and Sixth 
streets are shown on the map as they were on the Loss map, extend- 
ing down to the Loss line. 

There was at one time a map made by aman named Miller. The 
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shore line on that map was nearly identical in location with Ship- 
pen line, varying at some points. 
The Miller line is shown where it intersects Newark, See- 
28 ond, Fourth, Fifth, and Sixth streets, and at these intersections 
the line is marked “ Miller, 1864,” and is colored orange. 

River street was also shown on Loss map, extending from Sixth 
to Fifth streets and from Fourth street to where it intersects the 
shore line on the Loss Thay. 

At that time Ferry street did not exist and was not laid down on 
Loss wap. The present location of Ferry street was outside of the 
shore line as shown on the Loss map. 

Between Fourth and Fifth streets, Hudson street, and the shore 
line, a public square was laid out on the Loss map. It was called 
Hudson square on the Loss map. 

We used Hudson street as a base line in all measurements in 
making this map, because it was the most easterly street on the Loss 
map, which ran the whole length of it. 

The distance from Hudson street to the Loss line is marked on 
this map in figures on the north and south side of each of the streets 
running east and west. Italso shows the distance from Hudson street 
to the present line of solid filling. It also shows the distance be- 
tween the different shore lines in figures on the streets south of Fifth 
street. 

It also shows the difference between the streets as actually laid 
out to-day and as originally planned on the Loss map. 

Newark street has been widened east of Hudson street wider than 
on the Loss map. River street has been widened on the east side 
from Ferry to Sixth street; it is indicated by the original line being 
dotted and the present line being a full line. Newark street has 

been widened twenty-five feet; 1t was originally fifty. 
29) River street has been widened from sixty feet ‘to seventy 
feet. 

No change has been made on the north side of Newark street; 
all of the south. The change was made on the east side of River 
street and none on the west. 

None of the other streets on Loss map have been changed down 
to the line on Loss map. 

Where the streets have been continued easterly and southerly of 
the line on Loss map the same width has been majnti ained, except 
Third street, which has been widened ten feet on each side east of 
Itiver street. 

Riparian grants, beginning at the north, are shown on said map 
as follows: ; 

First. Grant of the State to Hoboken Land and Improvement 
Company December 21st, 1869, is shown by a red shaded line. 

Second. Grant of State to Hoboken Land and Improvement Com- 
pany May Lith, 1872, being a narrow strip. 

Third. Grant of State to United New Jersey Railroad and Canal 
Company by act of Legislature March 51st, 1869 

Fourth. Grant of State to The German Transatlantic Steam Nav- 
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igation Company November 9th, 1872. All these grants are shown 
by a red shaded line. 

These grants extended across the east ends of Third street, Sec- 
ond street, First street, and partly across Newark street, as delineated 
on P 1. 


Being cross-examined by Mr. ScuppeEr : 


(). The street lines on Ross map extend only to the high-water 
line, colored brown on this map? 
30 A. Yes, sir. . 

(). Have you delineated the improvements on the reclaimed 
land on map, P 1, between the natural ground, colored brown, on 
the west and the high-water line on the east ? 

A. I have not. 

Q). On Loss’ map is there any seale of width marked for River 
street ? 

A. Yes, sir; it is marked sixty feet. 

(). On Loss’ map is there any scale for Third street ? 

A. There is; marked fifty feet. 

(). Kast of River street, as shown by vour map, P 1, what is the 
width of Third street shown on map, P 1? 

A. It is seventy feet. 

(). Across the line of Third street, as delineated on map, P 1, east 
of River street, is there any improvement; if so, what ? 

A. There is a bonded warehouse, a Government bonded ware- 
house, built of brick. 

(). Immediately south of the southerly line of Second street and 
in continuation of River street southerly, as delineated on P 1, are 
there any improvements; and, if so, what? 

A. There are none on P 1, but there are some in facet. 

(). Please state them. 

A. There are the two-story brick buildings of the Delaware and 
Raritan canal. 

(). Continuing River street southerly from the southerly side of 
Second street, as delineated on P 1, would the line cut in two the 

building ? 
ol A. It would. 

(). Of what material is the building made? 

A. Of brick. 

(). Continuing River street, as delineated on map, P 1, from the 
southerly line of Second street down to Ferry street, as thereon 
shown, What other improvements would such continuation inter- 
sect or strike ? 

A. Stevens’ Battery and some shops of the Hoboken Land and 
Improvement Company, a dancing platform in “ Otto Cottage ” 
garden, a carousal, and some more shops of the Hoboken Land and 
Improvement Company. 

(). Can you say when the improvements were put in by the Dela- 
ware and Raritan Canal Compzny or the Camden and Amboy Rail- 
road Company immediately south of Second street, as delineated on 
P1? 
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A. About 18 years ago, I believe. 
(). When was the shed of the Stevens Battery spoken of erected ? 
A. About thirty years ago. 

(). When were the shops erected immediately south of the Stevens 

Battery on the line of River street continued southerly, as delineated 


~ on P ] ? 


A. I do not know. 

(). How long can you remember these shops being in existence 
on the line of River street south of Second street, as delineated on 
Pi? 

A. About twenty-six years. 

(). Would this answer apply to all the shops down to Ferry 

street? 
oe A. It does. 
(). You have spoken of a Miller map; do you know any- 

thing of the survey which gave rise to that map? 

A. I do not. 

(). ‘To what use is put the space included in the grant to the 
German Transatlantic Steam Navigation Company November 9th, 
1s72? 

A. There is a bonded warehouse on it; and also it is used for 
piers and shipping purposes, 

(). Between the present high-water line on the east and the west- 
erly boundary of the grant to the German Transatlantic Steam 
Navigation Company what improvements are there ? 

A. A bonded warehouse, the Eagel Hotel, and a portion of an old 
shop. 

(). Assume that the line of First street is extended easterly from 
the easterly line of River street, as delineated on P 1, to the present 
high-water line, what improvement would these lines intersect ? 

A. None. 

(). LT see on P 1 you have marked lines which would appear to be 
old pier lines; are they so intended ? 

A. They are; they show the old pier lines according to Mr. Ship- 
pen’s survey, 

(). The reclamations below tide water, shown on P 1 and covered 
vellow, were made by whom? 

A. By the Hoboken Land and Improvement Company and their 

vrantees, 
Oo (). From what data did you get the shore line according 
to Loss’ map? 

A. From a tracing of the original map on file in Hackensack, 
which was found to agree exaetly with a tracing made by Mr. Post. 

(). Can vou tell us the whole amount of land reclaimed east of 
the shore line according to Loss’ map, excluding the piers ? 

A. | cannot. 

(). The property included in the lines of the grant to the Unitea 
New Jersey Railroad and Canal Company is how used ? 

A. For repair shops and office and pier. 

(). Is this used in connection with the navigation of the Delaware 
and Raritan canal and the business of that company? 
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A. It is, 
(. Can you state from recollection how long such use has existed ? 
A. I think about 14 or 15 vears: it may be longer. 


Q. Have you shown on P 1 the distance between the east side of 


tiver street, as delineated thereon, and the exterior line for solid 
filling ? 
A. No, sir; [can tell by the seale, and will give it approximately. 
(). Following the continuation of the northerly line of Second 
street from thie easterly line of River street, as delineated on P 1, to 
the exterior line for solid filling, what is the distance ? 


A. About five hundred and twelve feet. 
o (). Going northerly from the lines delineated on P 1 as the 


lines of the grant to the United N. J. RoR. and Canal Com- 

pany, state the nse of the land under water included in the grant to 
Hoboken Land and Improvement Company December 21st, 186%. 

A. It is used for piers and docks by the Bremen and Hamburg 
Steamship Companies. They carry on commerce between the 
port of New York and Hamburg and Bremen. The port of New 
York extends over to the property occupied by these companies, 
The transportation of the Delaware and Raritan Canal Company is 
between Philadelphia and New York, and boats of the canal com- 
pany are laid up on that property included in the grant to the 
United N. J.R. Re and Canal Company for repairs, and they have 
also been constructed right across what would be a continuation of 
Second street, as delineated On |’ - Cust of River street. 

(). Take the lines of First streetjas delineated on VP 1, east of River 
street, and state how the property Is used. 

A. [tis used as a pier by the National Steamship Line, and com- 
meree is carried on by that line between the port of New York and 
London and Liverpool. 


(). Can vou state how long avo Third street east of the line of 


River street, as delineated on P 1, was widened from 50 to 70 feet 7 

A. About loorl7 Vears ago. 

(). Continue River street, as delineated on P 1, southerly and it 
Intersects what ? 

A. It intersects the property of the Delaware, Lackawanna and 

Western railroad. Tt is used for piers for shipping coal and 
oe) iron, &e., and the general purposes of the railroad company. 
(2. ‘These piers lie across the line of River street, as deline- 

ated on P 1? 

A. Thev do. | 

(). Llow many piers would River street, continued south, as delin- 
eated on P 1, intersect ? 

A. Six piers; two or three of these are in the limits of Hoboken 
city. Upon reflection, | think it wonld intersect three in Hoboken 
and fourin Jersey City south of the Hoboken line. 

(). Hlow much distance from north to south, at or about right angles 
to the line oft Ferry street, is occupied by these piers 4 
A. About one thousand feet. 

(). About how much space from north to south is occupied by 
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these piers within the boundary line of Hoboken, opposite the line of 
River street, as delineated on P 1? 

A. About six hundred and fifty feet. 

(). Can you tell how far south of the southerly line of Newark 
street, at the westerly line of River street, as delineated on P 1, the 
property of the Hoboken Land and Improvement Company extended 
by their original title ? 

A. I cannot accurately, but can approximately; I should say 


‘ about eleven hundred and fifty feet. 


(). The red line, being the most southerly red line delineated on 
IP 1, is intended to represent what? 
A. The northerly boundary of the Delaware, Lackawanna and 
Western Railgoad Company, the lessees of the Morris and Essex 
Railroad Company. The pier at the foot of Newark street, as 
wt) delineated on P 1, is at prese nt occupied by the New Jersey 
lee Company. The pier marked “ pile pier, March, 1875,” de- 
lineated on P 1, is used as a general shipping pier, at which tran- 
sient steamers discharge and load again for foreign ports. It is also 
occupied by au colfon compress for pressing cotton for shipment. 
The pier, as delineated on P 1, marked “ pile pier, June, 1869,” is used 
for brick and sand and landing for excursion boats. Near the foot 
of Sixth street, as delineated on P 1, is a pier used for coaling tugs 
and steamboats. 


Redirect by Mr. Niven: 


(). The street marked Newark street on P 1 is the same as the 
Philadelphia post road on the original Loss map ? 

A. Yes, sir; the names and numbers of the streets with this ex- 
ception and that of Ferry street are the same on the two maps, 
Ferry street not being shown on the Loss map. 


Further examination of the witness adjourned toa day to be here- 
after fixed. 
August 4th, 1880. 
CHARLES MEYERS, 


US. Chnsnaientoner. 


SEPTEMBER 23, 1880. 

;xamination continued in the presence of the same attorneys as 
above mentioned. 

The plaintiff offers in evidence extracts made from deeds, which 
deeds are contained in the register’s office of the county of Hudson, 
for the purpose of showing that certain property in Hoboken was 
conveyed by references to Loss’ map. The said extracts show the 
names of the grantors, the grantees, the description of the property 

conveyed, with the book and page in the register’s office. 
syi Though informal as evidence, they are admitted subject to 

a test as to their accuracy by production of duly certified 
copies of the deeds referred to if at any time deemed desirable by 
either party. 

Exhibit P 2. —Jolin Stevens and wife to Peter Crighton. Recorded 
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in Bergen county clerk’s office, in Liber U, page 297, showing con- 
vevance of lots 75 and 76o0n Loss’ map. Deed dated April 10, 1805. 

exhibit P 5.—Jolhn Stevens to Edwin A. Stevens. Deed dated 
February 1, 1822. Recorded Liber 6 of Transcribed Deeds from 
Bergen County, page 25S. 

exhibit P 4—Edwin A. Stevens to Jolin White. Deed dated 
June 12, 1832. Recorded in Bergen county clerk’s office, in Book 
1, 3, page 151. Conveys lot 59 on Loss’ map. 

Mxhibit P 5.—Edwin A. Stevens and others to Hoboken Land 
and Improvement Company. Deed dated May 6, 1839 Recorded 
in Liber 15 of Transcribed Deeds, page 105. 

Exhibit P 6.—IHloboken Land and Improvement Company to 
Henry Livessy and wife. Deed dated April 1, ISt#. Recorded 
300k 22 of Deeds for Hudson County, page 465. 

Exhibit P 7.—Hoboken Land and Improvement Company to 
Charles Idell. Deed dated October 25, 1851. Reeorded Book 22 of 
Deeds for Iludson County, page 505. 

Exhibit P $8—Hoboken Land and Improvement Company to 
Peter Kerrigan. Deed dated October 24, 1866. Recorded Liber 
141, page 140. 

exhibit P9.—ILoboken Land and Improvement Company to Jur- 

gen I’. Tf. Meyer. Deed dated November 12,1566. Recorded 
os Book 141, page 155. 
exhibit P 10.—lIHoboken Land and Improvement Com- 
pany to New York Floating Dry Dock Company. Deed dated Sep- 
tember 1, 1S66.  Reeorded Book 137, page 459. 7 

Exhibit P 11.—New York Floating Dry Dock Company to Fred- 
erick Kulne, trustee of German Transatlantic Steam Navigation 
Company of the City of Ilamburg. Deed dated August o1, 1572. 
Recorded Liber 2 lt, pruapee OA, 

Mxhibit P 12.—The German Transatlantic Steam Navigation 
Company of the City of Hamburg to Adolph E. Schimidt and Leo- 
pold Goldschmidt. Deed dated January 25, IS7S. Reeorded Liber 
020, page Lob. 

Exhibit P 15.—Hoboken Land and Improvement Company to 
the North German Llovd Steamship Company. Deed dated April 
y+ ¥ S72. Reeorded Book aye prigre TOL. 

Exhibit P 14—Cornelius Harring, agent of forfeited estates, to 
John Stevens. Deed dated July 26, 1754. Reeorded in Bergen Co. 
clerk’s office, Book Dof Deeds, page 437. Conveying the Hoboken 
tract. 

Exhibit P 15.—A_ tracing of “a plan of the new city, Hoboken, 
county of Bergen, State of New Jersey. Hoboken, March, 1504. 
Made by Charles Loss, city surveyor.” Endorsed: “ The above plan 
is tiled in the clerk’s office of the county of Bergen the Sth day of 
April, 1805. Henry Van Dalsom, clerk.” 


Mr. SrEILMAN, being further examined by Mr. Niven: 


(). Please explain what Exhibit P 16 is; ‘how it was made, and 
what it shows. 


-——-——_— 
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A. This tracing is an appendix to the large map, P 1, 

Of showing the docks south of Ferry street to the canal, and the 

manner in which they will be intersected by producing River 

street and Hudson street southerly to the canal. What I term the 

canal is simply a part of the river running up between the docks 

and wharves and forming a basin and used for dockage purposes. 

The original tracing was prepared by Mr. Post from surveys made 

by him and myself jointly. The shaded blue line on this tracing 

shows the extent of solid filling under the docks at the present 
time. 

(). [f River street were continued far enough south it would ex- 
tend to tide water, as shown on P 16? 

A. It would. 

(). The tide ebbs and flows at the foot of all these streets ? 

A. It does. 

(). In vour former testimony, taken August 4 last, you say “the 
dark brown line on P 1 shows the natural ground above tide water, 
according to the Loss map, 1804, and the shore line made in 1804.” 
You mean that the dark brown line shows the natural ground above 
the shore line, as shown in Loss’ map ? 

A. It does. 

(). The fine black line at the easterly edge of the brown color in- 
dicates what? 

A. Indicates the shore line, according to the Loss map of 1804. 
[do not mean that it was a shore line made in 1804; it was the 
shore line as existing In 1SO4. 

() Can you fix a date before which Ferry street did not ex- 

ist. 
IV) A. It did not exist twenty-seven years ago. 
(). Mr. Seudder, on his cross-examination, referred to Gov- 
ernment bonded warehouses at the foot of Third street; what did 
you mean by that—that the Government owned them ? 

A. I meant that they were used as Government bonded ware- 

houses, and are still so used. 
Cross-examined by Mr. ScupDeEr : 

(). What is the length of the piers from the bulkhead on map, 
Exhibit ? 16, from the bulkhead as actually in existence ? 

A. The most northerly pier is about six hundred and seventy-five 
fect easterly of the bulkhead; the next pier is about seven hundred 
and fifteen feet long, and the next one is about seven hundred and 
forty feet. 

(). West of the bulkhead line how much filling has been made 
between that bulkhead line and original high-water mark ? 

A. I can't speak accurately. 

(). By estimation” 

A. I should estimate it about half a mile. 

(). You mean about half a mile from original high-water mark ? 

A. Yes, sir. 

(). The property delineated on P 16—is any part of it on Loss’ 
map ? 


a ie 
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A. It is not. 

Q. The piers and basins delineated on P 16 are used by what 
company ? 

A. The Delaware, Lackawanna and Western Railroad Company, 
as lessees of the Morris and Essex Railroad Company. 

(). The Morris and Essex railroad extends from ILoboken 
41 to where? 
A. Phillipsburgh, on the Delaware river. 

QM. And the Delaware, Lackawanna and Western extends from 
Phillipsburgh to Binghampton, in the State of New York ” 

A. Yes, sir. 7 

Q. These piers and basins are used for what” 

A. For the reception and transportation of freight. 

Q. To what points transported ? 

A. To New York and the Eastern States, and as I believe to other 
places. j 

Q. South of the most southerly pier on Exhibit P16 is there a 
bulkhead line and solid filling west which would admit of the con- 
struction of other piers? 

A. There are several other piers there now besides those shown 
on Exhibit P 16. 

(. Ilow far south of the present most southerly pier on P 16 ts 
the land reclaimed so as to admit of the construction of other piers? 

A. I suppose it is practically that way as far as the city line, and 
further. 

Q. Extending River street southerly how many piers would it 
cross ? 

A. [ could not say from memory, but [ should judge as many as 


ten. 
Q. These reclamations—were they or not necessary so as to get to 
water where piers could be erected, which water would be sufliciently 


deep for purposes of navigation ? 
(Q). The depth of water was sufliciently deep in places 
42 westerly of this line, but this line of reclamation forms a 
boundary of uniformly deep water. 
Q. Do you know whether there were any grants of land under 
water made to the Morris and Essex railroad by the State ? 
A. I do not, positively. 
Q. Why do you say that Ferry street did not exist twenty-seven 
years ago 7? 
A. Because I rowed across it In a boat twenty-seven Vears ago ? 
Q. The basin that you have spoken of—what is the distance 
that the water flows therein from the end of the pier to the bulk- 
head line? , 
A. About seven hundred and forty feet. 
Q. What is the width of the water-way in that basin ? 
A. One hundred feet. 
Q. What is the width of the water-way between the most north- 
erly pier on Exhibit P 16 and the pier next south ? 
A. About one hundred and forty feet. The depth of the water be- 


ev ° 
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tween the most northerly pier and the pier next to it on P 16 is, in 
inv judgment, at the bulkhead about ten feet. 

(). Between what piers are floats used whereon to transport cars 
with merchandise to the city of New York and elsewhere? 

A. Between the most northerly pier and the one next to it. 

(). Have you any means of knowing what was the depth of water 
in the vear 1804 immediately east of the dark line which bounds 
the color brown on map, Exhibit P 1? 

A. I can't say. 
Redirect by Mr. Niven: 
(). Can you tell who are in possession of the premises at 
the foot of Third street, of Second street, of First street, of 
Newark street, and of River street south of Second street ? 

A. The Bremen Steamship Company, foot of Third street, and also 
the Hamburg Company; at foot of Second street are the Penn- 
svilvania Railroad Company, lessees of the Delaware and Raritan 
Canal Company ; at foot of First street are the successors of the 
Eagle Line; the Pennsylvania Railroad Company on River street 
immediately south of Second street, and the Hoboken Land and 
Improvement Company immediately south of the Pennsylvania 
Railroad Company to the northerly boundary of the Morris and 
essex railroad,and the Morris and Essex from there to the boundary 
of the city ; at the foot of the street is the Hoboken Land and Im- 
provement Company. 


. 
—_ = 
*-* 
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Recross by Mr. Scupper : 

(). On Exhibit P 1 there are vellow lines representing piers and 
a bulkhead line: have these piers been obliterated in fact by filling 
where the delineation shows them to be in the light brown color? 

A. They have. 

(). Such parts of the pier or bulkhead line colored yellow as are 
now on this map shown to be easterly of the present high-water 
line—do they exist in fact and have they been removed ? 

A. They do not exist in fact, and have been removed. 


ARTHUR SPEILMAN. 


if The plaintiff rests, reserving the right to offer the book 

and page of recording, P 15, and to offer a declaration of 
trust from Frederick Kulne to the German Transatlantic Steam 
Navigation Company, and such other proof as he may deem neces- 
sary on examination of the proofs already in; otherwise to give 
notice in writing of case being closed. 


Septem ber 25, SSH. 
CHARLES MEYERS, 
UL. S. Commissioner. 


Plaintiff offered in evidence the following laws and ordinances 
affecting the eity of Hoboken: 

“An act to incorporate the city of Hoboken,” approved March 
28th, 1855 (Laws 1855, p. 448). 
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Sec. 2. “All that part of the city lying south of the middle line of 
Third street shall constitute the first ward of said city, and all that 
part lying north of the middle line of Third street,” &e. 

Sec. 5. “ For the second ward, in Washington street, near Fourth,” 
Ke. | 

Sec. 40, sub. sixth, tit. [V, of the powers of the council. “ To 
the easterly line of Iludson street—to the northerly line of Seventh 
street.” (This part repealed by act March 23, 1859, see. 10.) 

Sec. 40, sub. seventh. “To regulate and order the building of a 
dock at the foot of Third street, in said city, at the expense of said 
city,” &e., &e. (See this sub., Exh. A, hereto annexed.) 

Sec. 55. And be it enacted, That the council shall have power 

to take any lands that they may judge necessary for the 
45 opening of Third street, upon paying to the owner the fair 

value of the lands taken and of the improvements thereon 
and the damage done to any distinet lot or parcel or tenement by 
taking part of it for such purpose: Provided, That the owners of 
property benefited thereby shall pay a just and equitable propor- 
tion of the expenses and costs of opening said street. 

“An act to authorize the mayor and council of the city of Hoboken 
to sell or exchange the lands known as the burving ground, in the 
city of [loboken,” approved March 20), LSo7 (laws LSo7, }?. }{S), 
The preamble recites a deed from the company to city of ground, 
Oct. 1, 1855. Act also names Iludson, River, Sixth, and Seventh 
streets. 

“An act to authorize certain streets marked out on a plan of the 
city of Iloboken to be changed,” approved Mareh 6, 1558 (Laws 
1858, p. 233). Names Iludson, Seventh, Second, Sixth, and Eighth 
streets. 3 

“An act to create a new township in the county of ITudson, to be 
‘alled the township of Weehawken,” approved Mareh 15, 1559 
(Laws 1859, p. 568). Names Eighth, Iludson, Seventh, River, and 
Sixth streets. 

“An act authorizing the mavor and council of the city of Tloboken 
to raise money by temporary loan for the purpose of distributing 
relief to the families of volunteers engaged in the war service of the 
United States,” approved March 19, 1862 (Laws 1862, p. 239). 

Names First, Washington, Newark, and Bloomficid streets. 
46 “An act to vacate a portion of an alley called Court street, 
in the city of Hoboken,” passed March 21, 1865 (Laws 1865, 
p. 411). Names Court street, Seventh and Eighth streets on Loss’ 
map. 
Supplement to city charter, March 21, 1865 (Laws 1865, p. 412). 
See. 15 names Garden, Fourth and Fifth streets. 

Supplement to city charter, March 21, 1866 (Laws 1866, p 570). 
Names Third, Adams street to Hudson street. 

Supplement to city charter, April 6, 1866 (Laws 18656, p. 1045). 
Names Eighth, Hudson, Seventh, River, Sixth, Ferry streets, Willow, 
Newark, Paterson plank road. 

Supplement to city charter, approved April 4, 1867 (Laws 1867, 
p. 689). See. 1, sub. eighth, names Bloomfield street. 
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Supplement to citv charter, approved April 7, 1868 (Laws 1868, 
p. 838). Names Fifth, Fourth, Garden, and Willow streets. 

“An act to create a fourth ward in thecity of Hoboken,” approved 
March 16, 1869 (Laws 1869, p. 411). Names Willow street. 

Supplement to city charter, approved February 23, 1870 (Laws 
IS70, p. 277). Names Willow street, Newark avenue, Hackensack 
plank road. 

Supplement to city charter, approved April 6, 1871 (Laws 1871, 
p. 1421). Sees. 16 and 19 name Second, Thirteenth, and Ferry 
streets, Kighth, Willow. 

“An act to provide for the construction of a main sewer in 

AZ the city of Hoboken and township of Weehawken” (Laws of 

1873, p. 799). Mentions Jefferson, Second, Fifteenth, and 
Sixteenth streets. 

Supplement to charter (Laws of 1873, p. 358). Mentions Garden, 
Willow, Iludson, River, Fourth, and Fifth streets; improvement of 
Hudson and Church square. 

Supplement to charter (Laws of 1875, p. 749). Mentions Meadow 
and Fifteenth streets. 

Supplement to charter (Laws of 1874, p. 402). Reannexing Wee- 
hawken. Mentions Bloomfield street. : 

Supplement to charter (Laws of 1874, p. 524). Boundaries of 
Hudson square detined, Iludson street, Fourth street, Fifth street, 
and Hudson river. 

Supplement to charter (Laws 1874, p. 524). Improvement of 
squares. Mentions Hudson, Garden, Willow, Fourth, and Fifth 
streets. 

Supplement to act providing for main sewer in Hoboken and 
Weehawken (Laws of 1874, p. 559). Mentions Jefferson, Second, 
Kighth, Clinton, Willow, Garden, Meadow, Thirteenth, First, Ferry. 


Ordinances. 


An ordinance relating to streets, approved January 9th, 1858. 
Names on Loss’ map adopted, except Phila. Post road to be ealled 
Newark street, and Court street Ferry street ; River street to extend 
and ron from Third to Fourth, and from Fifth to stone wall 
east; Hudson street to extend and run from Ferry to Seventh ; 

Washington street to extend and run from = Ferry to 
45 Seventh; Bloomfield street to extend and run from Newark 

to Seventh: Garden street to extend and run from Newark 
to Seventh: Meadow street to extend and run from Newark 
to Fourth, and from Fifth to Seventh: Newark street to ex- 
tend and run from Hudson to line ditch; First street to extend 
and run from Iludson to line diteh; Second street to extend and 
run from Iludson to line diteh:; Third street to extend and run 
from River to line ditch; Fourth street to extend and run from 
River to line ditch; Fifth street to extend and run from River to 
line ditch; Sixth street to extend and run from River to line diteh ; 
Ferry street to extend and run as now established (Jan., 1858) ; 
Court street to extend and run from Newark to Seventh. 
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An ordinance to authorize, license, and permit the Hoboken and 
Weehawken Horse Railroad Co. to lay tracks and run cars thereon 
in the city of Hoboken, approved Jariuary 4, 1860. Names Ferry, 
Washington, Newark, Second, Fourth, Sixth, Eighth. 

An ordinance to amend an ordinance entitled An ordinance re- 
lating to streets, approved January 9, 1858, passed October 5, 1875, 
approved October 5, 1875, provides that sec. 7, entitled An ordinance 
relating to streets, January 9, 1855, be, and the same is hereby, re- 
pealed. 

2nd. That Newark, First, Second, Third, Fourth, and Fifth streets 
shall each run and extend from westerly line to city to high-water 
mark on Iludson river; that Sixth street shallrun and extend from 
River street to westerly boundary of city ; that Seventh street shall 
run and extend from ILludson = street to westerly boundary of 

city. 
4‘) ord. That each of said streets mentioned in said preceding 
section shall not be less at any point than fifty feet wide, aud 
that no court-yard on either or any of said streets shall extend into 
same beyond a distance of six feet and six inches. 

4th. All ordinances and parts of ordinances inconsistent with the 

provisions of this ordinance be, and the same are hereby, repealed. 


United States Cireuit Court, District of New Jersey. 
Mayor AND CouNCIL OF THE.CITy or LloBpokKEN 
vs. 

PENNSYLVANIA R. R. Co. 

Kjectment. River street. 

Mayor AND CouNcIL OF THE Crry or [LoBnok EN 
vs. 

PENNSYLVANIA R. R. Co. 

Kjectment. Second street. 


Mayor AND CoUNCIL oF THE Crry oF Hopoken 
: vs. 
LLampurc-AMERICAN STEAM Packer Co. 


jectment. Third street. 


50 Mayor AND CouNncIL oF THE Crry or TLonoken 
is. 


Nortu GervMan Lioyp STEAMSIIIP Co. 
Ejectment. Third street. 


Mayor AND CouNcIL of THE Critry or TfonokEeN 
vs, 


Apouru EF. Scumipt ¢f al. 


Kjectment. First street. 
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MAYOR AND CouNCIL OF THE City oF HonpoxkeEen 
rs. 

Apo.rpHu E. Scumipt e al. 


Ejectment. Newark street. 


It is hereby stipulated and agreed between the parties and their 
respective attorneys that the examination of William W. Shippen, 
signed by him and sworn to before Frank G. Haaghwout, notary 
public, New York city, be read and used in the above-entitled suits 
with the same force and effect as if the same had been duly taken 
before a United States commissioner in New Jersey, and that for 
all purposes the same shall be considered as testimony in each of 
the above causes. 

LEON ABBETT, 
Attorney for All Defendants Except Those Represented 
bu Hon. I. W. Scudder. 
5] I. W. SCUDDER, 
Attorney for Penna. R. R. Co. 
MALCOLM W. NIVEN, 
Attorney for Plaintiff. 


Examination of witnesses for the defendant had in the presence 
of Malcolm W. Niven, Esq., attorney for the plaintiff; Isaac W. 
Scudder, Esq., attorney for the Pennsylvania Railroad Company, 
One of the defendants, and Leon Abbett, Ksq., attorney for the other 
defendants, on the fourth day of Mareh, 1881. 


On the part of the defendants was produced as a witness WILLIAM 
W. Siprex, who being duly sworn, deposes and says: 


Iam president of the Hoboken Land and Improvement (‘om- 
pany. Tam also one of the executors under the will of Edwin A, 
Stevens, deceased. I first went to Lloboken on the first of January, 
ISi7. Leame there as general agent of the company. I was not 
familiar with Hoboken before that time, but from that time to the 
present T have been familiar with the property of the company and 
the property of Mr. Stevens, and have had charge of it. 


(Witness looks at copy of Loss’ map in evidence as Exhibit P 15 
and saves :) 


[am familiar with the premises shown on that map; there have 
been changes in the outlines of the property from 1805 up to the 
time that I saw it. 
52 (). In the deed to John Stevens, in evidence as Exhibit P 
14. the southerly boundary of the tract conveyed to him is 
deseribed as follows: Thence southeasterly down the hill to the edge 
of the meadow, where the creek runs near the upland—that creek that 
parts Iloboken and Harsimus; thence easterly along said creek as 
it runs to Hudson and North river. Does the loss map show this 
southerly boundary ? 
A. No. 


4—172 


26 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN VS. 


Q. Can you tell what the line represents in the southerly bound- 
ary of the tract as shown on the Loss map? 

A. It is intended to represent, evidently, the shore of the cove 
from Ifudson river up to the westerly line of Washington street, but 
beyond that point westerly I do not think either the northerly or 
the southerly line in continuation represents the shore front of the 
cove westerly. The shore front was farther west and the cove ran 
farther back than is shown on this map. [ understand that the 
single dotted — on Loss’ map were intended to represent the bound- 
ary between meadow land and upland: where there are double 
dotted lines they are probably represent old arm roads, 

(. What was the name of this creek that was referred to in the 
deed to John Stevens ? 

A. It was called Iloboken ereek : the creek ean be traced still, 
although it is very much cut off by streets, ete.; but a large portion 
of it can be traced; it ran in erooked lines from near where the 

Paterson plank road strikes the meadows (about the contin- 
Deo uation of First street) to the tide bank, near the line of the 

extension of Meadow and Newark streets: the course of it 
was entirely outside of the land shown on Loss’ map. 

(J. There is a pier shown on the southerly extremity of the prop- 
erty on the Loss Thhitp). Was that pler in existence at the time you 
went to Hoboken in 1847? 

A. No, sir. 

Q. Has it been there at any time since? 

A. No. 

(). Is there any evidence of any pier ever having been there ? 

A. There is no visible evidence of any pier having been there ; 
this Prope riy was filled in at this pomnt partly before | came there 
and partly after I came there. : 

(). State what is the present eondition of the land where that pier 
is shown on Loss’ map. 

A. It is filled in solidly and is occupied partly by Ferry street and 
partly by the Morris and Essex R. R. depot, except possibly a few 
feet of the most extreme end may be now water under the pile-work. 

Q). What is the Philadelphia post road now called, which is shown 
as the most southerly highway on the Loss map? 

A. Newark street; the Loss map does not show Ferry street or 
any other highway where that is now laid out on the maps. 

(). What was the condition of the river end of the Philadelphia 
post road or Newark street in 1S47? 

A. It was opened or partly opened down to the then’ bulkheads 

of the river and from there to the west; I] don’t think it was 
od opened fifty feet wide; the north side of it was marked by a 
fence which enclosed a pleasure ground connected with the 


Otto cottage, and on the south of it was the ferry yard, the fence of 


which, [ think, stood in about the southerly line of Newark street. 
Q. Where was the bulkhead on the river of which vou speak ? 
A. It was about where the shore line is shown on Exhibit P 1 as 
of the year 1859 or 1855. [think these two lines were intended to 
be identical from the southerly extremity up to the line of Third 
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street, but from differences in surveys of different surveyors or from 
some other cause they appear to be some feet apart on the map 
marked Exhibit P 1. That part of Hoboken which lies between 
the northerly boundary line of Jersey City and the southerly line of 
the land conveyed to John Stevens in 1754 was acquired by the 
Hoboken Land and Improvement Company or its grantors from 
Anthony Dey, Mr. Newkirk—I think Garrett Newkirk—and there 
may have been another outside party. No portion of this track is 
described in the deed of 1784 to John Stevens. I think that these 
purchases were all made subsequent to the making of the Loss map. 

(). Will you please deseribe the condition of the property in Ho- 
boken in 1847 between the southerly line of the property shown on 
the Loss mapand the north line of Jersey City as.that line now 
CXists ? 

A. South of the line of the Loss map it was filled in from about 
the easterly line of Washington street down to the ferry and south- 
erly about 200 feet south of the southerly line of Ferry street. 

(). Where were the ferry buildings situated in 1847? 

DD A. I think they were about in what would be the line of 

Ferry street where it would be cut by the extension of the 
easterly line of River street. The slips are shown on Exhibit P 1, 
in the extension of the line of Ferry street, colored vellow. The 
pink line at the southerly extremity of Exhibit P 1, being the line 
crossing the extension of Ferry street, is the boundary line of the 
property of the Morris and Essex R. R. Co. afd the Hoboken Land 
and Improvement Co. The easterly line shown om the Loss map I 
have alwavs understood to be the line of high water of the Hudson 
river, and from my own knowledge of it above Third street | know 
it was high water. 

(). State what changes have been made since 1847 up to the pres- 
ent time in the southerly extension beyond the southerly line of 
Loss’ Phbety. 

A. The land has been filled in where it was not filled in in 1847 
and extended out into the river; filled in south, east, and west ; and 
the ferry houses have been carried out and placed farther north and 
farther east, as shown on Exhibit P 1.) The land is now filled out 
solidly to the lines of IS7%,as shown on Exhibit P 1. Where there 
are no structures appearing beyond that line they are merely piers 
on piles and not solid filling. Ferry street has been built up on the 
northerly side since then—oue lot west of Iludson street and one lot 
east of ILudson street—and south of the pink line on Exhibit P 1 are 
now the depots.tracks, and buildings of the Morris and Essex R.R. Co. 

In 1S47 southof Ferry street there used to exist the Atlantic 
56 Hotel and the Ifudson County Uotel, whieh have been re- 

moved and the railroad buildings, tracks, and depots put in 
their places—built on the site thereof. There was a map made 
in 1552 which showed the condition of the shore front and buildings 
at that time. 

This map is offered in evidence and admitted as Exhibit D 1, 
with leave to defendants to substitute a copy thereof in place of the 
original. 
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The witness continues: [ think that the bulkhead line on the 
Hudson river, as shown on the map of 1852 (Exhibit D 1), is the 
same as the shore line of 1859 and 1855, shown on Exhibit P 1. 
The map of 1852 does not show River street at all. 

Q). What was the condition of the land at the foot of Newark 
street in 1847 ? 

A. It was shown on the map of 1852 (Exhibit D 1), except that 
the long pier near the foot of First street was built during the sum- 
mer of 1847. The company had a private wharf south of the line 
of First street and north of the line of Newark street, and over this 
wharf and through Newark street they went from and to the pier 
last mentioned. The company charged wharfage for vessels lving 
alongside of its wharf, which was in front of the block which is 
marked on the map of 1852 (Exhibit D 1) “ Otto Cottage, HL. 
Otto.” 

(). What changes have been made since then ? 

A. Newark street has been extended ont since 1847 about 250 feet 
by solid filling, and buildings have been erected on the north line 
of Newark street 100 feet east of the extension of River street. 

About 75 feet south of the southerly line of Newark street, 
57 in the line of the extension of River street, there is a brick 

wall, which is the wall of the ferry shop yard belonging to 
the company. River street has never been in use as a street south 
of Second street. At the foot of Newark street now there is a pile 
pier used by the Tloboken Land and Improvement Co. on the south 
side and by the German Transatlantic Steam Navigation Co. This 
pile pier would cross the extension of Newark street, as it is siiown, 
50 feet wide on the Loss map. 

Mancu 7,-18SI— a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Direct examination of Wittiaw W. Suipren continued: 


(). Ilow long has the extension of Newark street down to the 
bulkhead line existed ? 

A. Ever since I knew it. The balklead line has gradually been 
filled out farther and farther, from time to (ime, into the river. The 


pier which is shown on the Loss map at the southerly end thereof 


never existed within my memory. This is the only pier that was 
shown on the Loss map. 

(). What was the condition of the river end of First street when 
you first knew it? 

A. There was a fence across First street at the easterly side of 
Hudson street when I first knew it, in 1847, and the rest of the street 
east of Hudson or a portion of it was used as a yard for the Otto 
Cottage and a portion for the batterv vard. None of the street east 
of Iludson was open or used as a street at that time. - In the part 

of First street enclosed in the battery vard there was a wateh- 
5S man’s house, and there wes a gate which opened into a pas- 
sage-way that went to Newark street along the water. 
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(. Has that fence ever been taken away ? 

A. The fence on the east side of Hudson street was taken away 
some time after the sale of the water front to the New York Float- 
ing Dry Dock Co., but I cannot give the exact date ; that was about 
1866, which, I think, was about the date of the sale tothe dry dock 
Co., and it has remained down ever since. 

(). At that time what part was sold to the dry dock Co.? 

A. All the water front from the centre of Newark street, as shown 
on Loss’ map, to a point 200 feet south of the southerly line of Sec- 
ond street continuously along, conveying that part which would be 
the extension of First street, the balf of Newark street, and the ex- 
tension of First street. 

(). Where did it begin ? 

A. The conveyance began on the line of the extension of River 
street and went east out into the river as far as the rights of the 
parties extended. , 

(). What other changes have there been in First street ? 

A. The extension of the line of First street has been filled out 
further into the river by the dry dock Co., but First street east of 
Hudson has not been improved or anything done with it except 
the removal of the fences. 

(). What was the condition of the river end of Second street at 
the time you first knew it? 

A. There was a fence across the line of Second street west of the 

westerly line of River street. The fence is shown on 
59 the map of 1852 (Exhibit D 1), and this fence remained 

there until the company sold the land to the Camden and 
Amboy Railroad Co., which, [should think, was about 1862 or 1865. 
Then that company changed the fence to the south line of Second 
strect and the east line of what would be the extension of River 
street. The conveyance to the Camden and Amboy R. R. Co. em- 
braces what would be the extension of River street south of the 
southerly line of Second street and what would be the extension of 
Second street east of the easterly line of River street. 


Deed from the Hoboken Land and Improvement Co. to the Cam- 
den and Amboy Railroad Co. offered in evidence, with the under- 
standing that a copy of the same may be substituted for the original, 
marked Exhibit D 2. 


(). Was there any other change in Second street ? 
A. I think not, except that *t has been paved down to the curb 
line of River street. 


by Mr. Niven: 


(). And the company has disposed of property on the line of the 
street down to the corner; it is a public street ? 

A. Yes; at the point where the extension of River street would 
cross the southerly line of Second street are situated brick buildings, 
shops, and offices of the Camden and Amboy R. I. Co., which have 
been there, | think, since 1862 or 18653. 


ee 
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By Mr. Appetr: 


(). How far south do those buildings go in what would be the ex- 
tension of River street ? 
A. Some of them, I think, go 100 feet south of Second street. 


60 I suppose the buildings in the extension of River street at 
those points south of Second street are worth from $12,000 to y 


$15,000. The buildings are now used by the Pennsylvania R. R. 
Co., and contain very valuable machinery and tools, which are in 
constant use. What would be the extension of River street south of 
the southerly line of Second street and what would be the extension 
of Second street east of the easterly line of the extension of River 
street have never been open to the public, but have always been 
fenced off and the public prevented from using the same. 
By Mr. Niven: 

(). Second street, from the easterly line of Hudson street down to 
the easterly line of the extension of River street, is an open public 
street, and opened, paved, and improved by the Hoboken Land and 
Improvement Co., and the property sold on the line of the street by 
reference to the street as it exists, and so opened by the Iloboken 
Land and Improvement Co. ? 

A. Yes; the extension of Second street easterly is in the line of 
those shown on Loss’ map. po 


by Mr. Anperr: 

Q. Wiat was the condition of Third street in 1847? 

A. Third street in 1847 had a fence across it, probably near the 
iniddle of what would have been the extension of River street as 
shown on Loss’ map: that fence was a continuation of the original 
fence which crossed Second street in IS47 and which had been there 

several years; it was an old fence when I first knew it; I 
61 think it had been there twenty years before T saw it, which 
would run it back to 1827. it was upland east and west of 
this fence. The old ship-yvard was at this point; that ship-vard is 
shown on the map of 1852 (Exhibit D 1), and is marked “ ship- 
vard.” The building shown on that map which crosses the exten- 
sion of Third street was an old blacksmith shop and mould loft. 
By Mr. Niven: 
Q. The map of 1852 does not show River street at all, does it? — 


A. No. 

By Mr. Abner: 

Q. What changes were made in Third street after 1847 ? 

A. The property 100 feet east of the line of River street was leased 
and subsequently sold to the North German Llovd Steamship Co., 
and across Third street east of this line was built a large brick 
United States bonded warehouse, which is there now. and used for 
that purpose. The conveyance embraced Third street and property 
north and south of it. The map, Exhibit P 1, shows only so much 
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of the grant of the State to the Hoboken Land and Improvement 
Co. made December 21, 1869, as is now occupied by the North Ger- 
man Lloyd Steamship Co. and the Hamburg-American Steamship 
Co., the deed having been to the North German Lloyd Steamship 
Co. for the whole plot. The grant of the State of 1869 embraces all 
the land originally below the line of high-water mark as shown on 
the Loss map, and ail lands under water in front of the upland as 
shown on that map out into the Hudson river, as will be seen by 

reference to said grant, which is in evidence as Exhibit D 3. 
G2 The company now owns on the north side of Third street 100 

feet east of River street as the lines now are and their grantees 
own on the south side. The sireet is now open down to the line of 
the property sold to the North German Lloyd Steamship Co., and 
improved by the Hoboken Land and [Improvement Co. at its own 
expense, and not by the city. This improvement was made by the 
company before it sold the land on either side of River street. This 
company widened Third street ten feet east of the easterly line of 
River street; this widening was done with reference to the contem- 
plated business to be done by the steamship company or other par- 
ties that might come there for commercial purposes. 

(). What was the condition of Fifth street in 1847? | 

A. There was a fenee running from about the line of Fourth street 
north across Fifth and Sixth streets, as far as | can remember, not 
far from the present line of River street as shown on Loss’ map. 
From Fourth and Hudson streets northerly and eastwardly there 
was a high bluff running off some distance and then sloping down 
to the river, and on the top of that bluff and the top of the slope 
there was a fence along the southerly line of Hudson square; cross- 
ig the square the fence ran north to somewhere about in the line 
of River street up to the line of Sixth street; it then continued 
north up to the Elysian Fields; it was the fence that separated the 
walks leading to the Elysian Fields from what was known as the 
orchard pasture. The orchard pasture was bounded generally by 

fourth street, Washington street, and the fence or the walks 
(33 leading to the Elysian Fields. and northerly by the fence of 

the Castle Point property, which was probably in the line of 
Seventh street. . 

(). When was that fence changed ? 

A. Between 1847 and 1855 a portion of the high land had been 
taken down, so that the southerly fence of the pasture lot was moved 
to about the north side of Fifth street, but the fence which separated 
the walks leading to the Elysian Fields from the open lots west of it 
still remained down to about the line of Fourth street, crossing Fifth 
and Sixth streets. The walks that I refer to were not only the river 
waik leading to the Elysian Fields, as it now exists, but other walks, 
which have since been obliterated, and which ran along the top of 
the slope leading from the high land to the river. That fence re- 
mained there, crossing Fifth and Sixth streets, until the River ter- 
race houses were commenced, which I think was about 1856; it was 
then removed. There is a fence across the end of Sixth street at 
present. There is none across the fuot of Fifth street; it is open to 
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the river now. Fifth street now runs down to the piers, and there 
is nothing in the line of that street, except the dock-master’s office, 
ona part of the northerly end of it; one-half of the street is im- 
proved; the other half is taken up by the slope down to the levels 
of the public square. There are two fences at Sixth street now east 
of River street, one about 190 feet east of River street, and the other 

about 125 feet east of that one. The property between the 
64 two fences is occupied by Henry Morton as a yard for his 

dwelling. It was formerly occupied by Robert Weir, and was 
occupied by him at the time of the commencement of these sults. 
The property in extension of Sixth street is now occupied by Charles 
Schultze as a lumber yard. 

(). What was the condition of River street north of Third street 
in 1847? 

A. There was no visible street there; there was nothing on the 
ground to show any portion of the street; there was nothing south 
of that point; nowhere in the line of River street was there any 
visible street at that time, either north or south of it. The map of 
1852 (Exhibit D1) shows the actual condition of the land at that 
time without any River street whatever. And in front of the 
ship-vards, between second street and a point 100 or 200 feet north 
of Third street, trees were planted along the easterly line of the 
ship-yard fence, as shown on the map of 1852, and another paralled 
line of trees some thirty-five or forty feet west of them, as if the 
purpose had been, eventually, to put in a street diagonally ; some 
of those trees are there still, but the most of them have been removed 
to open River street as it now Is down to Second street, and to build 
the houses on the west side of River street. The first improvement 
made, which in any way affected River street as shown on Loss’ 
map, Was the grading of River street between Third and Fourth 
streets, and the grading of Third and Fourth streets to River street 
from ITudson street, for the Purpose of erecting buildings on the 

westerly line of River street between Third and Fourth streets, 
65 what is now called River Terrace, and in erecting buildings 

on the block bounded by Third and Fourth, Hudson and 
River streets. After these Improvements were made vou could go 
down Fourth street to River street and down River to Third street. 
About in the line of Third street was the main giite leading into the 
ship-vard which was used by the company. There was no fence 
east of the ship-yard fence, and the river front of the ship-vard was 
ushed for launching vessels and other ship-vard purposes. There 
were several very large clipper ships buiit there, besides several 
steamboats. 

The next improvement on River street was between the lines of 
Fifth and Sixth streets, north of Hudson square. It was leveled 
down and used asa carriage drive to Castle Point, Mr. Stevens’ 
place, but open to the public, and also to the house called the Shanty ; 
that improvement was made in the nature of opening itas a country 
road, but it was not in the exact line of the street; it was not 
straight, but it was used by the public. River street was afterwards 
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between Fifth and Sixth streets graded and improved, and is now 
In use as a street between these points. 

The next improvement was between Third and Second streets. 
The space now covered by River street between these two points 
had been filled up prior to 1847, but no street had been laid out 
over it. About 1858 Riverstreet, between Second and Third streets, 
was partially laid out and opened by the company from Third street 
some distance down, and the balance of it opened and finished down 
to Second street by curbing, paving, &e., about ten or eleven years 

ago. The company has widened River street on the east. 
Ob North of Second street the company has widened River street 

ten feet beyond the width of it, as shown on Loss’ map, or 
the extensions of the lines as shown on that map, making the street 
actually 70 feet wide instead of 60 feet, as shown on Loss’ map. 
North of Second street, Exhibit P 1 shows the lines of River street 
correctly as they now exist. No River street now exists south of 
Second street. ~The map, Exhibit P'1, south of Second street, does 
hot correctly state the fact when it says, “ Present east house line of 
River street as laid out by the Hoboken Land and Improvement 
Co.” The Hoboken Land and Improvement Co. never laid out any 
such line south of Second street, and the map is incorrect with 
reference to that. 

(Q). Look at Exhibit D4 and state whether that map correctly 
shows the condition of the property delineated thereon October 29th, 
IS7TS, and also the improvements then existing thereon, and also 
the claim of the city. 

A. Taking it for granted that the claim of the city is as delineated 
on said map, my answer is that it does. There is a part of the ex- 
tension of Newark street marked, “This property is owned by Adolph 
Kinil Schmidt and Paul Leopold Goldschmidt and is now used as a 
street.” The Company has never dedicated this as a street, and it is 


ss au part of their conveyance to the New York Floating Dry Dock Co., 
4 who, and their successors, claim to own it as their private property. 
, This land so marked as the extension of Newark street 1s a portion 
i of the grant of the State to the German Transatlantic Steam 
G7 Navigation Co. November 9, 1S72, and is shown on Exhibit 
= P 1 as the northerly part of the premises marked, “ Pile pier, 
‘ — 186." [T know of no other grant of any part of the extension 
5 f Newark street by the State. 
af The grant of the State to the German Transatlantic Steam Navi- 
' gation Co. offered in evidence and admitted, with the understand- 
a Ing that a copy may be hereafter substituted for the original; it is 
| marked Exhibit D 5. 
(The witness continues:) The extension of Second street is covered 
by a grant by the State to the United New Jersey Railroad and 
Canal Companies by act of the Legislature, March 51,1869, as shown 
on Exhibit P 1. 
= This grant is offered in evidence and admitted, with the under- 
os standing that a copy may be used; it is marked Exhibit D 6. 
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The extension of Third street is covered by a grant made by the 
State to the Hoboken Land and Improvement Co. December 21, 
1569, as shown on Exhibit P 1, and in addition to what is shown on 
that map all the land easterly beyoud the line of high-water mark, 
as shown on the Loss’ map, as will appear by reference to said 
grant. 


This grant is offered in evidence and admitted; it is marked Ex- 
hibit D 7. : 


There is no other grant by the State of any of the land under 
water or any of the property shown on Exhibit PI that Tam aware 
of, except it be the grant or lease to the Morris and Essex R. R. Co., 

south of the southerly pink line shown on Exhibit Pl. Ex- 
6S hibit P 16, which is a supplement to Exhibit P 1, shows the 
grant or lease to the Morris and Essex KR. R. Co. 


The lease is offered in evidence and admitted: it is marked Ex- 
hibit DS. 


(). What was the condition of the fences on the river side of the 
Iloboken tract in 1847 ? 

A. There was a fence in 1847 on the easterly line around what ts 
marked “ floboken ferry vard” on Exhibit DL (nap of 1852), be- 
tween Ferry and Newark streets, which fence continued on the 
southerly line of Newark street down to the then bulkhead. The 
next fence north of that was a fence enclosing the plot marked on 
the map of 1852 as the Otto cottage, and extending across the line 
of First street in the east line of [Tudson street, and continuing along 
that east line of Iludson street to Second street; thence easterly to 


the fence shown on the map of 1852 as the westerly boundary of 


ship-yards, and continuing thence along the ship-yards to a stone 
wall which ran out into the river, striking the land about 100 feet 
north of the northerly line of Third. street; thence out along the 
stone wall to the river, enclosing the ship-vards. The next fence 
north of that is the fence separating the walks leading to the Elysian 
Fields from the orchard pasture lot, as heretofore described in my 
testimony. There were fences between the Atlantic Hotei and the 
Iludson County [Hotel south of Ferry street, and there were fences 
enclosing the yards of these hotels south of that street, substantially 
as shown on the map of 1852, Exhibit D1. The terry buildings at 
the foot of Ferry street in IS47 were nearly In the same loca- 
GY tion that they are shown on the map of 1852. Some of the 
buildings on that map of 1852 were not then erected in 1547, 
and the building which existed in the northerly line of Ferry street 
in 1847 is not shown on the map of 15852. 


Cross-examination by Mr. Niven: 
(The witness is shown map of 1852, marked Exhibit D 1.) 


(). What is that map? 
A. It isa map that was published by order of the Hoboken Land 
and Improvement Company to show the lots for sale in 1862. 
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Do you know who made it? 


A. I do not. 

(). Does it show the lots that they had for sale at that time? 

A. Yes, 

(). Did they offer lots for sale by it at that time? 

\. No—that is, it never was mentioned in deed and descriptions. 


(). I mean was it used in selling lots in order to show their loca- 
tion ? 
A. Yes. 
(). And the condition of the streets? 
A. Yes; but the deeds were principally given by Loss’ map; our 
printed deeds refer to Loss’ map. 
(). Are the streets as laid down on that map the same as the 
streets on the Loss map as far as the streets on the Loss map ex- 
tend, having reference to the changed condition of the same? 
7 A. Yes; they are of the same width and the same streets, 
except Ferry street and the extensions beyond the water lines 
shown on Loss’ map. 
(). Does this map show correctly Newark street as it existed at that 
time? 
A. I think it does. 
(). Leading down to the bulkhead ? 


A. Yes. 
(). As an open street ? 
A. Yes. 


(). Does it show First street as it was mapped at that time or as it 
existed ? 

A. This map does not correctly show First street; it was actually 
mnapped on this Hayy as running down to the bulkhead, but in fact 
it Was fenced across at the line of Hudson street and elsewhere and 
used as private property. There were a number of those maps 
printed and given to parties proposing to buy lots and parties pur- 
chasing lots to show the location and condition of things. 

(). Please describe in detail the various structures on he line of 
River street ? 

A. (Witness refers to Exhibit D4.) Beginning on the south of 
the machine shop and blacksmith shop, between Ferry and Newark 
streets, Is a two-story brick building filled with valuable machinery 
and tools. The other buildings on that block are all of a somewhat 

temporary nature. Between Newark and First streets there 
71 is nothing of a permanent character. The property marked 

“Occupied by John Daven” is a vard, and so is the property 
occupied by Henry D. Gerts, except a portion covered by a dancing 
platform, a earousal, and a musie stand, which are only temporary 
structures. Between First and Second streets, going north from 
lirst street, the buildings consist of an old brick machine shop, not 
in use now, and a frame one story machine shop, used in the build- 


ing of the battery, and north of that is the Stevens battery, extend- 


ing clear across the street. That is now being removed by the pur- 
chaser of the battery. Then there are the shops of the Camden and 
Amboy R. R. Co., or of the Pennsylvania R. R. Co., which have 
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already been described. There is no building or other structure 
in the line of River street north of that up to the Castle Point walls. 

Q. Is there any structure in the way of the opening of Newark 
street ? 

A. No,sir. 

Q. Is there any structure in the way of the opening of First street 
to the river? 

A. There is nothing between Tfudson and River streets except 
some temporary structures, which are there without any authority 
from the Hoboken Land and Improvement Co. East of River street 
there are no buildings in the way but those within the grant and 
deed to the Dry Dock Co. 

Q. At Second street are there any buildings or improvements in 

the way of opening the street through ? 
72 A. There ts nothing there but the fence on the easterly side 
of River street. All the Camden and Amboy shops are 
located south of the extension of the southerly line of Second street. 

(). At Third street? 

A. At Third street there is a fenee with gates and a large U.S. 
bonded warehouse that extends clear across the street. 

Q). Now, as to the situation of Fifth street. Are there any build- 
ings or improvements in the way ? 

A. No; there are no buildings in the way; the buildings shown 
on Exhibit D3 as being intersected by the extension of the north 
line of Fifth street are no longer there, but the dock-master’s office 
is still there. 

(Q). What is that dock-master’s office ” 

A. It is a one-story frame building. 

Q. Ilow far has Fifth street been tilled in with solid filling ? 

A. It has been filled in with solid filling down to the pier. 

Q. The property marked “piers,” running at right angles to and 
crossing the end of Fifth street; is that solid filling’? 

A. It is solid filling; it is not pile-work ; but the one running out 
into the river in continuation ts pile-work. 

Q). In Sixth street is there anythtag permanent in the way of 
opening the street ” 

A. There is nothing there but a fence and the extension of the 
one-story building which ts used as a laboratory by the president of 

the Stevens’ Institute. 
73 (). You have been familiar with the management of the 
Hoboken Land and Improvement Co. since 1547, have vou 
not? 

A. Yes; that is in my testimony. 

Q. Have the Hoboken Land and Improvement Co. intended to 
open River street through from Second street south ” 

(Objected to, unless some resolution or aetion of the board of 
directors of the company is produced in evidence, or it is shown that 
some official action has been taken by the Co. in reference to the 
matter.) 


A. Prior to my being president of the company it had sold to 
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the Camden and Amboy R. R. Co. the land south of Second street, 
including the land in the line of the extension of River street ; since 
| have been president of the company it has been my wish and 
desire to open River street, but the difficulty in the way is the con- 
veyance to the Camden and Amboy R. R. Co. The only conveyances 
that have been made by the company of land along the line of the 
extension of River street, except the conveyance to the Camden and 
Amboy R. R. Co. are for the property on the east and west side of 
River street between Newark street and First street. Those convey- 
ances were made with reference to River street between First and 
Second streets; south of Newark street no conveyances have been 
made by the Co. in the extension of the line of River street, unless 
it be to the Morris and Essex R. R. Co., south of Ferry street, the 
grant to which ineludes the land that would be in the extension of 

River street, and includes land not shown on the Loss map. 
74 (), When Newark street was extended down and improved 

were the curbs set and everything arranged with reference to 
opening River street to the north and the south ? 

A. They were to the south, on one side; I don’t know whether 
they were on the other or not. 

(). Who owns the property in the line of the extension of River 
street between First and Newark streets ? 

A. The Hoboken Land and Improvement Co. 

(). Was any portion of that ever sold by the company? 

A. A portion of it was sold by Robert Stevens to Otto. 

(). From whom did the company aequire the title? 

A. Mr. Hermann Luhrs, who was the grantee of Otto. 

(). For what purpose was that acquired ” 

A. For the purpose of opening the street as far as First street. 

Q. Will vou state when the fence across the line of First street at 
Iludson street was removed ? 

A. [think it was about ten years ago, but I cannot state posi- 
tively. 

4). Since then has not First street been open to the public from 
Hudson street down ” 

A. Yes; there has been nothing to prevent anybody from driving 
down as far as the east line of River street, where there was a fence; 
since that fence has been removed it Is open and is used as a public 
thoroughfare; First street is not paved or curbed east of Hudson 
street. 

(). You say that vou don’t know that the pier on the Loss map 
ever existed ? : 

A. Not to mv knowledge. 
70 (). Hlas the Loss map always been accepted by your com- 
pany as reliable to show the condition of things in 1804? 

A. It was always accepted as to the creation of the streets and 
lots as shown on the map and was mentioned in the deeds for the 
conveyance of the property by the company. It was considered as 
opening the streets just so far as the streets were shown on it, and 
no farther. The company have always claimed, under the advice 
of counsel, that they were entitled to all the land under water be- 
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yond the shore line, as shown on the Loss map, and were advised by 
George Wood and Abram O. Zabriskie that all reclamations beyond 
that line were the property of the company. 

Q. Nevertheless, it never was disputed that the Loss map showed 
correctly what was upon the face of it ? 

A. No; it never was disputed. 

Q. Has River street ever been mapped south of Second street by 
the company or its engineers or employes ? 

A. No. 

(J. No map was ever made by you south of Second street showing 
River street ? 


A. No. 
(). No map was ever made or filed ? 
A. No. 


Redirect examination by Mr. Abperr: 
Q). State what you know with reference to the Loss map and the 
action of the company under it with reference to location of prop- 
erty shown on it. 
76 A. The Loss map shows no monument or other starting 
point, except the water lines and the Philadelphia post road, 
and the Philadelphia post road, as I understand it, or so much of it 
as is east of Garden street (as shown on the Loss map), is not where 
the road actually existed. The road west of Garden street was 
a wide road, [ think 8S_ feet, whereas on the Loss map it is 
shown but 50 feet wide, making that a very doubtful monument, 
and I know that up to the summer of 1847 there were no definite 
monuments to locate streets or lots, and that during that summer 
arbitrary corners and lines of streets were adopted and monuments 
placed at the corners, which have been used ever sinee as starting 
points. ‘These arbitrary starting points were arrived at by finding 
the location of certain old buildings that were supposed to be on 
certain corners, and certain lots and a line that suited nearest to the 
supposed location of these old buildings was the adopted line. — It 
was taken for granted that those buildings were originally located 
by the Loss map. Investigation subsequently satisfied us that these 
buildings were approximately correct, if not actually correct. The 
old Philadelphia post road, after it left the line of Garden street 
going east, tended to the south, so T always understood, passing 
southerly of the line of the post road, as shown on the Loss map, 
and also south of the buildings shown on the Loss map south of 
that road. IT presume it went down to the dock which was shown 
on the southerly extremity of the Loss map. By tradition, | under- 
stood that the original ferry from Hoboken ran from what is shown 
on the Loss map as the “ pier.” 
wi (). What were the buildings that are shown on the east of 
Washington street and south of the Philadelphia post road 
on the Loss map ? 
A. An old hotei, which has since disappeared. 
Q. What was the name of the hotel and who held it? 
A. Van Buskirks kept it for a great many years; old Mrs. Maria 
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Van Buskirk must have been 60 vears old in 1847, and she was 
there as a young girl when her father kept it ; it must have been 
there before 1804. The date was in the side of the hotel in brick, 
but I don’t know what the date was. 

(). Hlow long prior to 1804? 

A. My impression is that it was 50 or 60 or 70 years. There are 
men who would be able to tell you what that date was. I think old 
Unele Bill Walden would be able to tell you, though his memory is 
shaky now. I guess Bill Havens, in the gas office, night know, and 
I have no doubt that Frank Stevens would know. That building 
had been destroved long before I came there. 1 remember as a boy 
going there one Sunday with my father; it must have been when I 
was S or 10 years old—before | went there to live. There was a 
high hill there and they were then grading. Those big trees that 
are standing now in front of Hudson ‘Terrace were left on great 
balls of carth, I think from 15 to 20 feet high, that were subse- 
quently lowered to the level of the grade, and that work was going 
on at the time I speak of, but I have no recollection of any hotel. 

It must have been about 1835 or 1836 or 1837; to the best of 
i. my recollection, the hotel did not exist there in 1836 or 1857 ; 

this was my earlest recollection. It stood on a hill which 
must have been 25 or 30 feet high, and this has all been dug down 
and removed. If this hotel had remained it would have been a 
monument which could have been used to locate by. 


Reeross-examination by Mr. Niven: 


(). Ilaven’t you had occasion to ascertain by excavations and 
other investigations about where the high-water line was on the Loss 
Map? 

A. Yes: at two places. 

(). Will vou state where? 

A. On the south and southeast corners of the land as shown on 
Loss’ map, in the neighborhood of Ferry and Hudson streets and 
between Second and Third streets, east of Hudson. 

Q. What information did you get by that investigation ; what did 
you find ? ' 

A. We found a beach that we were satisfied was the natural beach, 
Which was substantially where the beach was shown on the Loss map, 
at both places, showing that the water line, as shown on the Loss map, 
had the same general direction as we found it had in faet. 

(). Ilow did you make that investigation ? | 

A. Between Second and Third streets we dug long trenches, run- 
ning east and west, through filling that had been put down, and 
found the sand or gravel beach between the mud and the upland. 

Q). Did you follow that up until you came to the upland? 
rey A. Yes. 

(). And were thereby enabled to locate the high-water mark 
with some degree of accuracy ? 

A. Yes; and we did the same thing below, except that we did not 
make the trenches so long, and we sunk wells about midway between 
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the buildings between Washington and Hudson terraces and north 
of Ferry street, and found the natural beach there also. 

(). Just above the foot of Sixth street the north shore exists now 
as then, except that there is a walk or road there 15 or 20 feet wide? 

A. Yes; with the exception of a road about 20 feet wide; a part 
of that, | think, is a part of the low line. 

Q. Then within your own time the natural beach was exposed 
above Fourth street, was it not? 

A. Yes. 

(). You know that the line, as laid down on the Loss map, cor- 
responds quite accurately with the line as you know it above Fourth 
street, and as vou found it between Second and Third streets by ex- 
cavating ? 

A. Yes; there is no doubt about Loss’ map being the line of the 
water marks. 


- Examination of W. W. Stnpren by I. W. Setpper, counsel 
for Pennsylvania Railroad Company : 
(). Does not Loss’ map show an evident incompleteness in its whole 
scope and design with reference to the uses and purposes to 
SU which the water front should be applied and the manner in 
which the same should be used for commercial purposes ? 


(Question objected to because the map shows for itself.) 


A. Loss’ map shows an entire incompleteness, so far as any pur- 
pose Whatever in regard to the use of the water front for commercial 
purposes. The only wharf or pier shown is a small one, always 
used, as [ have heard, exclusively for a ferry landing. There is no 
evidence on the map of any design to fill in any part of the water 
front or to build any wharves, piers, or docks. There are no streets 
shown on any land then covered by water, nor any street along the 
river front, nor in fact anything to show that the water front was 
ever intended to be used in any way. 

(). Describe the improvements put upon Hoboken on lands which 
were under water when Loss’ map was made, and state by whom 
those Improvements were made, and to what use they have been 
put. 

A. The whole of the lands which were under water when Loss’ 
map Was made, south of Sixth street, have been tilled in from two 
to five hundred feet east of the water line as shown on said map, 
and piers have been built about every two hundred feet out into the 
river east of the filling; dwelling-houses, United States bonded ware- 
houses, machine shops, and almost every sort of building have been 
put on this filling. These improveme nts have in all eases been 
made by the Hoboken Land and Improvement Company or their 
assigns, principally, and with two exceptions only, by the said com- 
pany themselves. 

(). During the time while lands were reclaimed from the 

8] bed of the river and wharves and piers were constructed for 

commercial purposes, were any complaints made or objections 

interposed to such reclamations or to the erection of such wharves 
and piers ? 


‘ ms * 
ee Se ake Se 


* 


. * 
Ra + 


ek i 


27 


—_ ee ady JS 


‘ 
oe 


* 7 
Res + 


rage 


od 


’ 


«tiie 


x 


i 


eames ¢ 


** 


ADOLPH E. SCHMIDT ET AL. 4l 


(Question objected to as not competent, the public right not being 
lost by laches of the public servants.) 


A. No objections or complaints have ever been made to any fill- 
ing in, or any building, or any pier, or any pam tn whatever 
along the water front. Most of the work has been done since my 
connection with the company and done under my own supervision 
and direction, and [I would certainly have heard of any such ob- 
jection or complaint had there been any. There has been nothing 
of the kind, unless the commencement of these suits might be con- 
sidered as such, but at the time the improvements were made 


there was no objection. 
W. W. SHIPPEN. 


Sworn and subseribed before me this 10th day of May, A. D. 
18S]. 
[SEAL. | FRANK G. HAUGHWOUT, 
Notary Public, New York City. 


S? Plaintiff's Exhibits. 


Exuipit FP 1. 


Large map made by Post and Speilman & Brush. 


Exurpit P 2. 


John Stevens and Rachel, his wife; to Peter Crighton. Deed dated 
April 10, 1805. Reeorded in clerk’s office, Bergen county, Liber 
U, page 297, Ke. 

Conveys all those certain lots of ground situate at Hoboken, in 
the township and county of Bergen and State of New Jersey afore- 
said, and known and distinguished on a map or chart of Hoboken 
aforesaid by the numbers 75, 76, and 77, bounded westerly in front 
by Washington street, between Third street and Fourth street; 
southerly by lot number 74; in the rear by an alley, and northerly 
by lot number 78, containing in length on each side 100 feet and In 
breadth in front and rear 75 feet, for twenty-five feet each, is by the 
said map or chart recorded in the clerk’s oflice of the county of 
Bergen may fully appear. 


Exuipit P 3. 


John Stevens to Edwin A. Stevens. Deed dated February 1, 1822. 
Recorded Liber No. 6, Transcribed Deeds, page 258. Considera- 
tion, *1. 


Convevys all that certain messuage, tenement and house, piece, and 
parcel of land situate, lying,and being in the township and county 
of Bergen, in the State of New Jersey aforesaid, and known by the 

name of Lloboken, bounded northeast by land formerly of 
S3 Jacobus I. Bogert; northwest by Sale Marsalesse and sundry 


others; southwest by the meadow of Harsimus, and south- 
6—172 
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easterly by Hudson river, containing by survey five hundred and 
sixty-four acres, but be the same more or less, being the same prem- 


ises conveyed by and more particularly described in deed from Cor- 


nelius Haring, agent of forfeited estates in the county of Bergen 
aforesaid, to the said John Stevens, dated the 26th day of July, 
1784, and recorded in the clerk’s office in the county of Bergen afore- 
said, in Lib. D of Deeds, fol. 437, &e, on the 7th day of January, 
1787; also all that messuage, piece, or parcel of land lying and being 
in the township of Bergen aforesaid, known by the name of Wee- 
hawken, We. 


Exuipit P 4. 


Edwin A Stevens to John White. Deed dated June 12,1832. Re- 
corded in Bergen county clerk’s office, Liber L 3, p. 151, Ke. 


Conveys all that certain lot of ground situated at Hoboken, in 
the township and county of Bergen and State of New Jersey afore- 
said, and known and distinguished in a map or chart of Iloboken 
aforesaid by the number 59, bounded easterly in front by Washing- 
ton street, between Second street and Third street; southerly by lot 
number 58; in the rear by Bloomfield street, and northerly by lot 
number 60, containing in length on each side 155 feet, and in breadth 
in front and rear 25 feet, as by the said map or chart recorded in 
the clerk’s office of the county of Bergen may fully appear. 


Eexiurbitr P 5. 


Edwin A. Stevens ef a/. to the Iloboken Land and [mprove- 
8 ment Company. Deed dated May 6, 1539.) Liber 13, p. 
105 of Transeribed Deeds. 


Conveys all that certain messuage, tenement and house, piece, and 
parcel of land situate, lying, and being in the township and county 
of Bergen, in the State of New Jersey aforesaid, known by the name 
of Hoboken, bounded northeast by land formerly of Jacobus I. Bo- 
gert; northwest by Sale Marsilesse and sundry others; southwest 
by the meadow of Hlarsimus, and southeasterly by Hudson river, 
containing by survey 564 acres, be the same more or less, being the 
same premises conveyed by and more particularly described in a 
deed from Cornelius Haring, agent of forfeited estates in the county 
of Bergen aforesaid, to the said Jolin Stevens, dated the twenty- 
sixth day of July, 1754, as follows: “All that certain messuage, tene- 
ement, house, and piece and parcel of land, &e.. known by the name 
of Hoobockin, situate, lying in the township and county of Bergen ; 
beginning by the mouth of the creek that parts Weehawken from 
Hoobockin, and from thence running north fifty-two and a half 
degrees west 33 chains and 59 links; thence south 53 -degrees west 
28 chains on the top of the hill; thence south 57 degrees east 2 
chains; thence south 335 degrees west 30 chains to a heap of stones 
by a dogwood tree, blazed ; thence south 57 degrees east one chain ; 
thence south 33 degrees west ten chains; thence south 07 degrees 
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east 2 chains; thence south 33 degrees west eleven chains and 30 
links to a heap of stones in a path that goes down the hill 
towards Hoobockin; thence 57 degrees west one chain; thence 
south 33 degrees west 19 chains and twelve links; thence 
85 south 15 degrees west eight chains 70 links; thence south 55 
degrees west 3chains ; thence south 35 degrees west 6 chains 
to a large heap of stones near the top of the hill; thence southeast- 
erly down the hill to the edge of the meadow, where the creek runs 
near the upland—that creek that parts Hoboken and Harsimus; 
thence easterly all along said creek as it runs to Hutson’s or North 
river; thence northerly up said river, or all along said river, as the 
said — runs to the mouth of the said creek that parts Weahacken 
from Hoebockin, the place of beginning; bounded northeast by Ja- 
cobus I. Bogert, northwest by Sale Moslesse and sundry others, 
southwest by the meadows of Harsimus or the creek that divides 
Hobockin from Harsimus, and southeast by Hutson’s river, contain- 
ing by survey 564 acres, but be it the same more or less,” and which 
said deed to the said Jolin Stevens is recorded in the clerk’s office 
of the county of Bergen aforesaid in Liber D of Deeds, fol. 457, &e., 
Jan’y 7, 1757; also all that certain messuage, tenement, piece, or 
parcel of woodland situate, lying, and being in the township and 
county aforesaid, beginning at a stone planted and marked A 1764; 
thence north 36 degrees and 30 minutes east 26 chains and 40 links; 
thence south 52) degrees east 20 chains; thence south 363 degrees 
west 44 chains and 69 links; thence north 52) degrees 25 chains; 
thence north 35 degrees east 18 chains and 29 links; thence south 
52) degrees cast six chains and 30 links to the place of beginning, 
containing by survey 125 acres, be the same more or less, and which 
said deed to the said Jno. Stevens is recorded in the clerk's 
S6 oflice of the county of Bergen aforesaid in Liber D of Deeds, 
page 44, on February 7th, 1787. 


Exuipit P 6. 


The Hoboken Land and Improvement Company to Henry Livessy 
elux. Deed dated April 1, 1849. Recorded Liber 22, }?. 463. 


Conveys all that certain lot or piece of land situate, lying, and 


‘being in the township of North Bergen, in the county of Hudson 


and State of New Jersey, being part of a tract of land known by the 
name of Hoboken, and which, on.a map of the said tract made by 
Charles Loss and filed in the clerk’s office in the county of Bergen, 
is situated and described as follows, viz: Commencing at a point in 
the easterly line of Garden street, in Hoboken, 165 feet and 10} 
inches from the northeast corner of Garden and First streets, and 
running thence northerly and along the easterly line of Garden 
street 16 feet ; thence easterly and parallel with First street 99 feet ; 
thence southerly and parallel with Garden street 16 feet; thence 
westerly and parallel with First street 95 feet, to the place of begin- 
ning. 
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Exuieit FP 7. 


The Hoboken Land and Improvement Company to Charles Idell 
Deed dated October 25, 1851. Reeorded Liber 22. p. 505. 


Conveys all that certain lot or piece of land situate, lying, and 
being in the township of Hoboken, in the county of Iludson and 
State of New Jersey, being part of a tract of land kuown by the 
name of Hoboken, and which, on a map of the said tract made by 


Charles Loss and filed in the clerk’s office of the county of 


87 Bergen,is situated and deseribed as follows, viz: Commencing 
ata point in the westerly line of Bloomfield street, in Io- 
boken, 184 feet northerly from the northwesterly corner of Bloom- 
field and Second streets, and running thence northerly and along 
the westerly line of Bloomficld street 22 feet; thence westerly and 
parallel with Second street 95 feet; thence southerly and parallel 
with Bloomfield street and along the line of the land of the Iloboken 
Land and Improvement Company 22 feet, and thence easterly and 
parallel with Second street 95 feet, to the place of beginning. 


Exuipit PS. 


The Hoboken Land and Improvement Company to Peter Kerrigan. 
Deed dated October 24, 1866. Recorded Liber 141, p. 140. 


Conveys all that certain lot of land situate, lying, and being in 
the city of ILoboken, in the county of TLudson and State of New 
Jersey (being part of a tract of land known by the name of Ho- 
boken), and which, on a map of the said tract made by Charles 
Loss and filed in the clerk’s office in the county of Bergen, com- 
mences at the south west corner of Gaarden ana Seventh streets, in 


Hoboken, and runs thence southerly along the westerly line of 


Garden street 49 feet: thence westerly and parallel with Seventh 
street 95 feet; thence northerly to the southerly line of Seventh 
street and parallel with Garden street 49 feet, and thence easterly 
along the southeriy line of Seventh street 95 feet, to the place of 
beginning. 


Exuipir P 9. 


The Hoboken Land and Improvement Company to Jurgen 
58 Irederick [lenry Mever. Deed Nov. 12, 1866. Lib. 141, 


p. 150. 


Conveys all that certain tract or lot of land situate, lying, and 
being in the city of Hoboken, in the county of Hudson and State 
of New Jersey (being part of a tract of land known by the name of 
Hoboken), and which, on a map of the said tract made by Charles 
Loss and filed in the clerk’s office in the eounty of Bergen, com- 
mences at a point in the easterly line of Garden street, Hoboken, 96 
feet northerly from the northeast corner of Garden and Seventh 
streets, and runs thence northerly along the easterly line of Garden 
street 20 feet; thence easterly and parallel with Seventh street 100 
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feet; thence southerly and parallel with Garden street 20 feet, and 
thence westerly and parallel with Seventh street 100 feet, to the 
place of beginning. 


Exuipitr P 10. 


The Hoboken Land and Improvement Company and Edwin A. 
Sievens and wife to the New York Floating Dry Dock Company. 
Deed dated September 1, 1866, and recorded September 26, 1566, 
In Liber 157, Conveyances, page 459. 


Conveys all that land and premises and land under water, to 
be made land and gained out of the Hudson river, situate, lying, 
and being in the city of Hoboken, in the county of Hudson 
and State of New Jersey, and described as follows, viz.: First 
tract beginning at what would be the intersection of the north- 
erly line of Newark street and the easterly line of River street, 
if the said streets were continued in straight lines from that 

part of the same that are laid down on a certain map of 
8) Hlokoken made by Charles Loss and filed in the clerk’s office 

in the county of Bergen, said River street being next to and 
easterly of Hudson street and parallel therewith, which said River 
street is to be made seventy-five (75) feet wide in front of the prop- 
erty herein and hereby described, and the westerly line thereof to 
be two hundred (200) feet from the easterly line of Hudson street, and 
running thence (Ist) northerly by and along the easterly line of 
River street, as above described, four hundred and twenty-five (425) 
feet: thence (2d)at right angles to the first mentioned and described 
line four hundred and eighty (480) feet, more or less, to the line 
marked “exterior line of solid filling,” on a certain map made as a 
praar't of the re port of a certain commission appointed by virtue of an 
actof the Legislature of the State of New Jersey entitled “An act to 
ascertain the rights of the State and of the riparian owners in the 
lands under the waters of the bay of New York and elsewhere in the 
State, approved April 11, 1864;” thence (3d) southerly down the 
above-mentioned line of solid filling to a point opposite the point or 
place of beginning, four hundred and thi rty-five feet, more or less, 
therefrom, which said point is in what would be the northerly line 
of Newark street if the same were extended out into the Hudson 
river; thence (4th) westerly and at right angles to the first men- 
tioned and described line four hundred and thirty-five (455) feet, 
more or less, to the point or place of beginning, said last line being 
in range with the northerly line of Newark street, excepting out of 

the said plot a small plot or piece supposed to belong to Mary 
90) Otto, which said” plot or piece is shown on the small map 

hereto annexed. Second tract beginning at a point in the 
face of the present wharfor bulkhead where the centre line of New- 
ark street would strike the same if said Newark street were extended 
ina straight line thereto, and running thence (Ist) northerly twenty- 
five (25) feet to the southerly line of the first-deseribed plot; thence 
(2d) at right angles to the first-mentioned and described line and 
along the said southerly line of the first-described plot out into the 
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TH{udson river as far as the right of the owners do now or at any time 
hereafter may extend; thence (5d) southerly down the said Hudson 
river toa point opposite the point or place of beginning, which said 
point is in what would be the centre line of Newark street if the 
same were extended out into the said river; thence (4th) westerly 
and at right angles to the first mentioned and described line to the 
point or place of beginning, said last line being in range with the 
centre line of Newark street. 

Also all that tract of land and premises and land under water 
lying to the east-and west and in front of the first above-described 
tract of land and extending out into the Hudson river as far as the 
rights of the riparian owners do now or hereafter may extend, with 
the right to erect piers, docks, wharves, and other improvements In 
the waters in front of the premises first above described, subject only 
to such regulations as to exterior as the public authorities may law- 
fully establish. 

Exuibir P 11. 


The New York Floating Dry Dock Company of the city of 

91 New York to Frederick Kulne, trustee of the German Trans- 

atlantic Steam Navigation Company of the city of Hamburg, 

Germany. Deed, August 51, 1872. Recorded Lib. 246, p. oO4; 
consideration, S600,0C0. 

Conveys all that land and premises and land under water, to be 
made land and gained out of the Iludson river, situate, lving, and 
being in the city of Hoboken, in the county of Hudson and State of 
New Jersey, and deseribed as follows, viz: Ist tract beginning at 
what would be the intersection of the northerly line of Newark 
street and the easterly line of River street if the said streets were 
continued in straight lines from that part of the same that is laid 
down on acertain map of Hoboken made by Charles Loss and filed 
in the clerk’s office in the county of Bergen, said River street being 
next to and easterly of Hudson street and parallel therewith, which 
said River street is to be made 75 feet wide in front of the property 
herein and hereby deseribed and conveyed, and the westerly line 
thereof to be 200 feet from the easterly line of Hudson. street, and 
running thence, Ist, northerly by and along the easterly line of River 
street, as above deseribed, 425 feet ; thence, 2d, at right angles to the 
first mentioned and deseribed line, 480 feet, more or less, to the line 
marked exteriorline of solid tilling on a certain map made as a part 
of the report of a certain commission appointed by virtue of an act 

of the Legislature of the State of New Jersey entitled “An act 
J2 to ascertain the rights of the State and of the riparian owners 

in the lands lving under the waters of the bay of New York 
and elsewhere in the State,” approved April 11, 1864; thenee, 3d, 
southerly down the above-mentioned line of solid filling to a point 
or place of beginning and 455 feet, more or less, therefrom, which 
said point is in what would be the northerly line of Newark street 
if the same were extended out into the Hudson river; thence, 4th, 
westerlv and at right angles to the first mentioned and described 
line 435 feet, more or less, to the point or place of beginning, said 
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last line being in range with the northerly line of Newark street, 
excepting out of the said plot a small plot or piece supposed to be- 
long to Henry Otto, which said plot or piece is shown on a map 
attached to a deed of the premises therein described, executed by the 
Hoboken Land and [. Co. and Edwin A. Stevens and Martha B., 
his wife, to the party of the first part hereto, dated September 1, 1862, 
and recorded in the clerk’s oftice of Hudson county, N. J., Septem- 
ber 26, 1866, in Liber 137 of Deeds, page 439, Ke. 

Second tract beginning at a point in the face of the present wharf 
or bulkhead where the centre line of Newark street would strike the 
same if said Newark street was extended in a straight line thereto, 
and running thence, lst, northerly 25 feet to the southerly line of 
the first-described plot; thence, 2d, at right angles to the first men- 
tioned and described line, and along the said southerly line of the 
first-described plot, out into the Hudson river as far as the rights of 
riparian proprietors do now or may at any time hereafter extend ; 

thence, 3d, southerly down the said Hudson river to a 
3 point opposite the point or place of beginning, which said 

point is in what would be the center line of Newark street, 
if the same was extended out into the said river: thence, 4th, west- 
erly and at right angles to the first mentioned and described line to 
the point or place of beginning, said last line being in range with 
the centre line of Newark street; said last mentioned and described 
plot to be held in trust, subject to the provisions and conditions of 
a certain agreement between the H. L. & I. Co., of the first part, and 
the N. Y. Floating Dry Dock Company, of the second part, which 
agreement bears date September 1, 1866, and provides, amongst 
other things, that the said land and land under water, to be made 
land and gained out of the Iludson river, as mentioned and de- 
scribed in the last-described tract, shall be used only for the pur- 
pose of building therefrom and thereon a pier, or in case the whole 
or any part thereof shall hereafter at any time be filled in and made 
land, then it is to be used as an open street for the joint use of the 
property fronting thereon, and for no other purpose whatever. 

Also all that tract of land and premises and land under water 
lving to the east and in front of the first above-described tract of 
land and extending out into the Hudson river as far as the rights of 
riparian proprietors do now or may hereafter extend, with the right 
to erect piers, docks, wharves, and other improvements in the waters 
in front of the premises first above deseribed, subject only to such 
regulations as to exterior lines as the public authorities may law- 

fully establish, together with all and singular, &e., and 
4 also all manner of wharfage, cranage, advantage, and emolu- 

ment growing out of or accruing or that may hereafter grow 
or accrue at or from the easterly side or front of the same on the 
Hudson river, and also the right to fill up and reclaim the lands be- 
low high-water mark in the Hudson river in said tract tirst above 
described, and to appropriate the same to his own use, excepting to 
the H. L. & I. Co. the right of ferriage exclusively. 


( 
. 


= 


48 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN Ys. 


‘-Exutpir P 12. 


The German Transatlantic Steam Navigation Company to Adolph 
IX. Schmidt et al. Deed, January 25, 1578. Recorded Liber 320, 
p. 156. 


Conveys all that land and premises and land under water, to be 
made land and gained out of the Hudson river, situate, lying, and 
being in the city of Hoboken, in the county of Iludson and State 
of New Jersey, and described as follows, viz: Ist tract beginning at 
what would be the intersection of the northerly line of Newark street 
and the easterly line of River street, if the said streets were continued 
in straight lines from that part of the same that are laid down on a 
certain map of Iloboken made by Charles Loss and filed in the 
clerk’s office in the county of Bergen, said River street being 
next to and easterly of [Ludson street aud parallel therewith, which 
sald River street is to be made seventy-five feet wide in front of the 
property herein and hereby deseribed and conveyed, and the west- 
erly line thereof to be 200 feet from the easterly line of Hudson 

street, and running thence, Ist, northerly by and along the 
Q5 asterly line of River street, as above described, 425 feet; 

thence, 2d, at right angles to the first mentioned and described 
line 480 feet, more or less, to the line marked “exterior line of 
solid filling” on a certain map made asa part of the report of a 
certain commission appointed by virtue of an act of the Legislature 
of the State of New Jersev entitled “An act to ascertain the rights 
of the State and of the riparian owners in the lands lying under 
the waters of the bay of New York and elsewhere ia the State, ap- 
proved April 11, 1S64;” thence, 3d, southerly down the above-men- 
tioned line of solid filling to a point opposite the point or place of 
beginning and 455 feet, more or less, therefrom, which said point 
is in what would be the northerly line of Newark street if the same 
were extended out into the [ludson river; thence, 4th, westerly and 
at right angles to the first mentioned and deseribed line 455 feet, 
more or less, to the point or place of beginning, said last line being 
in range with the northerly line of Newark street, excepting out of 
the said plot a small plot or piece, supposed to belong to Henry Otto, 
which said plot or piece is shown on a map attached to a deed of the 
premises herein described, executed by the Hoboken L. & 1. Co. and 
Kdwin A. Stevens and Martha B., his wife, to the N. Y. Floating Dry 
Dock Company, dated Sept. 1, 1562, and recorded in the clerk’s office 
of Hudson Co., N. J., Sept. 26, 1866, in Liber 137 of Deeds, page 439, 
&e. 2d tract beginning at a point in the face of the present wharf or 
bulkhead where the centre line of Newark St. would strike the same 
ifsaid Newark St. was extended in a straight line thereto,and running 

thence, Ist, northerly 25 feet to the southery line of the 
6 first-described plot; thence, 2d, at right angles to the first 

mentioned and deseribed line and along the said southerly 
line of the tirst-deseribed plot and into the Hudson river as far as the 
rights of the riparian proprietors do now or may at any time here- 
after extend ; thence, dd, southerly down the said Hudson river to 


ee 


— 
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a point opposite the point or place of beginning, which said point 
is in what would be the centre line of Newark street if the same were 
extended out into the said river; 4th, westerly and at right angles 
to the tirst-mentioned and described line to the point or place of 
beginning, said last line being in range with the centre line of 
Newark St., said last mentioned and described plot to be held in 
trust, subject to the provisions and conditions of a certain agreement 
between the H. L. & I Co., of the first part,and the N. Y. Floating Dry 
Dock Co., of the second part, which agreement bears date Sept. 1, 
1866, and provides, among other things, that the said land and land 
under water, to be made land and gained out of the Hudson river, 
as mentioned and deseribed in the last-described tract, shall be used 
only for the purpose of building therefrom and thereon a pier, or 
in case the whole or any part thereof shall hereafter at any time be 
filled in and made land, then it is to be used as an open street for 
the joint use of the property fronting thereon, and for no other 
purpose whatever. 
Also that tract of land and premises and land under water lying to 
the east and in front of the first above-described tract of land and ex- 
tending out into the Hludson river as far as the rights of the 
ri riparian proprietors do now or may hereafter extend, with the 
right to erect piers, docks, wharves, and other improvements 
in the waters in front of the premises first above described, subject 
only to such regulations as to exterior lines as the public authorities 
may lawfully establish, together with —. 


{) 


Exuipir P 15. 
The Hoboken Land and Improvement Company to the North Ger- 
man Lloyd. Deed, April 25,1872. Recorded Book 257, page 
701. 


Conveys all that certain lot, piece, or parcel of land, land under 
water, and premises situate, lying, and being in the city of Ho- 
boken, in the county of Hudson and State of New Jersey, and more 
particularly bounded and described as follows—that is to say, be- 
ginning ata point in the easterly line of River street distant 270 
fect easterly from the easterly line of Iludson street, measured on a 
line parallel to the northerly line of Second street (as said Hudson 
and Second streets are laid down on the map of Hoboken made by 
Charles Loss and filed in the clerk’s office of the county of Bergen), 
Which said point is also distant 50 feet northerly. from the corner 
formed by the intersection of the northerly side of Second street 
extended with the easterly line of River street, running thenee 
eastwardiy and along a line parallel to the northerly line of See- 
ond street extended 517 feet 6 inches, be the same more or less, 
to the line known as the exterior line of solid filling. as 
the same is established by the commissioners of the State of 

New Jersey; thence northwardly along said exterior line 

vS for solid filling 50 feet three inches, more or less, to a plier 

now constructed and the line of a shed or building thereon ; 
7-172 
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thence eastwardly and along the line of said pier and of said shed 
or building, and along the northerly line of certain premises con- 
veyed by the parties of the first part to the Camden and Amboy 
Railroad and Transportation Co. by deed dated Feb’y 15, 1872, and 
now in the actual occupation of said company, the line of said pier 
and shed and of tbe land of said last-mentioned company being 
parallel or nearly so to the northerly line of Second street extended 
and distant about 99 feet 9 inches therefrom, out into the North or 
Hudson river to the centre thereof, as far as the rights and privileges 
of the said parties of the first part do now or may hereafter extend ; 
thence northwardly and on a line parallel to River street 111 feet, 
be the same more or less, to the southerly line of certain premises 
conveyed by the said parties of the first part to Henry Oelrichs and 


others by deed dated Jan’y 26, 1870, and recorded in the office of 


the clerk of HLudson county, in Liber 207 of Deeds, page 635, M’ch 10, 
1870, and now owned by the parties of the second part thereto; 
thence westwardly along a line parallel with the centre line of Third 
street extended and along said last-mentioned premises to a point 
which is distant 592 feet easterly from the easterly line of River 
street, measured on a line at right angles thereto; thence north- 
wardly parallel with River street and still along said premises as 
aforesaid conveyed to Henry Oelrichs and others 70 feet: thence 

westwardly parallel with said center line of Third street ex- 
4) tended and still along the line of said last-mentioned prem- 

ises 312 feet, to a point which is distant SO feet easterly from 
River street and 170 feet southerly from an iron bolt in the centre 
line of Third street, as the same is widened; thence northwardly on 
a line parallel to River street 155 feet to the southerly side of Third 
street as widened; thence westwardly along Third street 50 feet ; 
thence southwardly on a line parallel to Riversireet 100 feet: thence 
westwardly on a line parallel to Third street 50 feet to the easterly 
side of River street, and thence southwardly along River street 265 
feet to the point or place of beginning, being the premises shown on 
the annexed diagram and enclosed by the letters A, B,C, D, Ey F, 
Cr, II, l, J, I, and L, and the red lines thereon, together —, 


Exuitpir P 14. 


Cornelius Haring, agent, &c¢., to John Stevens. Deed dated July 26, 
1784. Reeorded in the Bergen county clerk’s otlice in Liber D of 


Deeds, page 457. 


Conveys, beginning by the mouth of the ereck that parts Wee- 
hawken from Iloboken, and from thence running north tiftw-two 
and a half degrees west thirty-three chains and thirty-five links ; 
thence south thirty-three degrees west twenty-eight chains on the 
top of the hill; thence south fifty-seven degrees east two chains; 
thence south thirty-three degrees west thirty chains to a heap of 
stones by a dogwood tree, blazed; thence south fifty-seven degrees 

east one chain; thence south thirty degrees west ten chains; 
100. thenee south fifty-seven degrees east two chains: thence 
south thirty-three degrees west eleven chains and thirty 
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links to a heap of stones in a path that goes down the hill towards 
Hoboken: thence fiftv-seven degrees west one chain; thence south 
thirty-three degrees west nineteen chains and twelve links; thence 
south fifteen degrees west eight chains and .seventy links; thence 
south fifty-five degrees west three chains; thence south thirty-five 
degrees west six chains to a large heap of stones near the top of the 
hill; thence southeasterly down the hill to the edge of the meadow 
where the creek rans near the upland—that creek that parts Ho- 
boken and Ilarsimus; thence easterly along said creek as it runs to 
Iludson or North river; thenee northerly up said river or along 
said river, as the said river runs to the mouth of the said creek that 
parts Weehawken from Hoboken, the place of beginning ; bounded 
northeast by Jacobus I Bogert; northwest by Sales Marselis and 
sundry others; southwest by the meadow of Harsimus or the creek 
that divides Iloboken from Harsimus, and southeast by the Hud- 
son river, containing by survey five. hundred and sixty-four acres, 


be the siitne more or less, 
Exuipit P 15. 
Loss’ Inap of S04. 
Exiipir P 16. 
Appendix map to P 1. 
Exuipitr P 17. 


Frederick Kulne to to the German Transatlantic Steam Nav. 
Co. Deelaration of trust, August 51, 1872. Recorded Lib. 

LOL - 246, p. S11. 
Whereas the N. Y. Floating Dry Dock Co., of the city of 
N. Y., has this day conveved to lred’k Kuhne, trustee of the Ger- 
man Trans. Steam Nay. Co., certain property situate in the city of 
Hoboken, county of Iludson and State of N.J., more particularly 
described in the deed of convevance bearing even date herewith, it 
being the same property heretofore conveyed by H. L. & I. Co. etal. 
to N. Y. Floating Dry Dock Co. by deed dated Sept. 1, 1866, and re- 
corded in Co. clerk’s office of Hudson county in Liber 157 of Deeds, 

page poo We: 

And whereas said German Trans. Steam Nav. Co. has furnished 
the consideration money of said purchase, but said property has 
been conveyed to said Fred’k Kulne because said German Trans. 
St. Co. is a foreign corporation, created by laws of Hamburg, in 
Gerfpany, said property to be held in trust by him for scle use and 
benefit of said last-mentioned Co. until it shall have obtained the 
right and authority from the State of N. J., to hold said property in 
Its OW Name as a corporation: 

Now, therefore, I, said Frederick Kuline, do hereby make and ex- 
ecute this declaration of truth, to wit, that 1 do hold and will hold 
said property and the title thereof in trust for the sole use and ben- 
efit of said German Transatlantic Steam Navigation Company until 
the same shall have obtained the right and authority from the State 
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of New Jersey to have and to hold said property and the legal title 
thereof in its own name as a corporation, and that [T will then con- 

vey and transfer the said property to the said German Trans- 
102. —s atlantic Steam Navigation Co. 

In testimony whereof [have hereunto set my band and 
seal, at the city,of New York, this SIst day of August, 1572. 
PREDERICK KULNE. 
Signed in presence of— 
RUDOLI DULON., 


Acknowledged and certified. 
Mxuipir PIS. 
Edwin A. Stevens and wife to William A. Palmer, Jacob Deusch, 


and John Shotwell. Deed dated Sept. IS, 1860; cons., $12,000, 
Liber 54, p. 270. 


All that lot of land commencing at the northeasterly corner of 


Iludson and Newark streets, in Iloboken, and running thence east- 
erly and along the northerly line of Newark street two hundred feet 
to the westerly Hine of where River or FE street will come when the 
same is continued straight, and running thence northerly and 


along the westerly line of said proposed straight continuation of 


River street and parallel with Tludson street fifty (50) feet; thence 
westerly and parallel with Newark street two hundred (200) feet to 
the easterly line of ITudson street and thence southerly and along 
the easterly line of ILudson street fifty (50) feet to the place of be- 
ginning. 


103 Def ndants’ kerhihits. 


Tue following exhibits were, by consent of the respective counsel 
offered and read in evidence on the part of the defendants : 


’ 


kxuipir D 1, 
Map of 1852. 
Eexiuirpir DD 2. 


The Hloboken Land and Improvement Company to Camden and 
Amboy Railroad Company. Deed Dee. 1, 1864. 


This indenture, made this first day oft December, A.D. elgliteen 
hundred and sixty-four, between the Hloboken Land ‘and = Improve- 
ment Company, an Incorporated company of the State of New Jer- 
sev, of the first part, and Edwin A. Stevens and Martha, his wife, 
of the township of Weehawken, in the county of Hudson and State 
of New Jersey, of the second part, and the Camden and Amboy Rail- 
road and Transportation Company, of the third part, witnesseth : 

That the said parties of the first part and second part, for and in 
consideration of the sum of sixtv-eight thousand five hundred and 
eighty-three 4°) (608,985.53) dollars, lawful money of the United States 


ane etna: A se 


ADOLPH E. SCHMIDT ET AL. 53 


to them in hand paid by the party of the third part at or before the 
ensealing and delivery of these presents, the receipt whereof is 
hereby acknowledged, have granted, bargained, and sold, aliened, re- 

leased. conveyed, and confirmed, and by these presents do grant, 
104 bargain ,and sell, alien, release, convey, and confirm, unto the 

party of the third part, their successors and assigns, all that 
certain piece or parcel of land and premises and land under water 
to be made land and to be gained out of the North or Hudson river 
situated, lying, and being in the city of Hloboken, in the county of 
Ifudson, in the State of New Jersey, and bounded and deseribed as 
follows, viz: Beginning at the point where the westerly line of River 
street would intersect with the southerly line of Second street if the 
said streets were continued in a straight line from where the same 
are laid out and located as streets to the point of Intersection of the 
two above-mentioned lines thereof, and running thence (1st) south- 
erly and parallel with Hudson street, in Hoboken aforesaid, one 
hundred feet (100), said last line being in the range of the westerly 
line of River street where the same is laid out, and thence (2d) at 
right angles to the first line, being a line parallel with Second street, 
in Hoboken, out into the North river or Hudson as far as the rights 
of the parties of the first part and second part, or either of them, 
do now or at any time Lereafter may extend ; thenee (5d) northerly 
up the said river toa point one hundred and fifty feet distant at night 
angles from the last-inentioned line; tnence (ith) westerly parallel 
to the second corner and one hundred and fifty feet distant there- 
from and in range with the northerly line of Second street, in Hobo- 
ken, to a stone monument marked at high-water mark on the shore 

of the Iludson river; thence (5th) southerly at right angles 
105 ~~ to said last-mentioned line fifty (50) feet to a point in range 

with the southerly line of Second street aforesaid, and thence 
(4) westerly and in range with the southerly line of Second street to 
the place of beginning, together with all the right, title, and inter- 
est, property, claim, and demand whatsoever of the parties of the 
first and second parts of, in, and to the same, and also of, in, and to 
all manner of wharfage, cranage, advantage, or emoluments, grow- 
ing or accruing, or that may hereafter grow or accrue, from. the 
easterly side or front of the same in the Hudson river, and also the 
rights of the parties of the first and second parts to fill up and re- 
claim land below high-water mark on the Hudson river or said 
tract and in front thereof, and to appropriate the same to their own 
use, except that no right of ferry is granted with said land or as ap- 
purtenances thereto, and the grant and conveyance hereby made 
are subject to the condition that no ferry is to be established thereon 
between the said land and the city of New York or Brooklyn with- 
out the written consert of the party hereto of the first part, their 
Successors or assigns, proprietors or owners of the ferries between 
Iloboken and New York; and the said grant and conveyance are 
hereby accepted by the said party hereto of the third part on the 
express condition that they and their successors and assigns 
will not establish, run, or maintain, or permit to be established, 
run, or maintained, any ferry whatever from any part of said 
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tract of land or any dock or wharf erected or to be erected 
thereon or adjeining or in front of the same to the city of 
New York or Brooklyn, and that if they, the said party of the 

third part, their suecessors or assigns, should, contrary to 
106 the said Jast-mentioned condition, establish, run. or main- 

tain any such ferry as last aforesaid it shall be at the option 
of the said party of the first part, their successors and assigns, owners 
of the said Iloboken ferries as aforesaid, either to claim such legal or 
equitable relief upon the said last-mentioned condition and reserva- 
tion as they might be entitled to demand or to demand and receive 
from the said party of the third part, their successors and assigns, 
the sum of fifty thousand dollars per annum by way of rent or com- 
pensation for the exercise of such franchise, which rent the said 
party of the first part shall be entitled to claim, demand, and receive 
from the said party of the third part, their successors and assigns, 
from the time of the commencement of running such ferry and for 
such length of time thereafter as the said party of the first part, their 
successors and assigns, shall choose to permit and allow the said 
ferry to be run and maintained. 

It is hereby understood by and between the parties to these pres- 
ents that the right of ferry above accepted from the premises hereby 
conveyed shall never be so construed as to authorize the party of the 
first and second parts or either of them to run a ferry boat or boats 
to or from the docks or lands hereby conveyed or to crect any dock 
or Wharf in front of the property hereby conveyed without the con- 
sent In writing of the said party of third part, their successors or 

assigns. 
107 It is further hereby understood and agreed by and between 

the parties to these presents that a strip of land fifty (50) feet 
in width north of and adjoining that part of the hereinbefore-de- 
scribed tract hereby conveyed, or intended to be conveyed, which is 
east of the westerly line of River street and as far to the eastward as 
the stone monument, shall be and remain open for the joint use of 
all of the parties to these presents as a passage-way for Wagons and 
carriages, as well as persons, but that the same shall not by consent 
of any of the parties to these presents be made a public road or 
street, and also a right of way, in range of Second street, from said 
premises to Iludson street. 

And it is further understood and agreed between the parties to 
these presents that the right to fill in, reclaim the land under water 
hereby conveyed, and to build and construet wharves, docks, and 
piers thereon shall not be construed to convey any right to lay 
boats or vessels or In any way other to use or occupy the water north 
or south of the most northerly or southerly of the lines herein 
described, together with all and singular the tenements, heredita- 
ments, and appurtenances thereunto belonging or in Any Wise apper- 
taining, and the reversion and reversions, remainder and remainders, 
rents, issues, and profits thereof, and also all the estate, right, title, 
interest, dower, property, possession, claim, and demand whatsoever, 
as well in law as in equity, of the said parties of the first and second 
parts of, in, and to the same and every part and parcel thereof, 
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108 with the appurtenances; to have and to hold the above 
granted, bargained, and described premises, with the appurte- 

nances, unto the said party of the third part, their successors and 

assigns, to their only proper use, benefit, and behoof, forever. 

And the said parties of the first and second parts for themselves, their 
successors, heirs, executors, and administrators, do covenant, grant, 
and agree to and with the said party of the third part, their successors 
and assigns, that the said parties of the first and second parts, at 
the time of the sealing and delivery of these presents, are lawfully 
seized in possession of a good, absolute, and indefeasible estate of 
inheritance in fee simple of and in all- and singular the above 
granted and described premises, with the appurtenances, and have 
wood right, full power, and lawful authority to grant, bargain, sell, 
and convey the same in the manner aforesaid ; and the said party 
of the third part, their successors and assigns, shall and may at all 
times hereafter peaceably and quietly have, hold, use, occupy, pos- 
sess, and enjoy the above-granted premises and every part and 
parcel thereof, with the appurtenances, without any let, suit, trouble, 
molestation, eviction, or disturbance of the said parties of the first 
and second parts, their heirs, successors, and assigns, or any other 
person or persons iawfully claiming or to claim the same, and that 
the same are now free, clear, discharged, and unincumbered of and 
from all former and other grants, titles, charges, estates, Judgments, 
taxes, assessments, and incumbranees of what nature or kind 

soever; and also that the said parties of the first part and 
10%) second part and their successors and all —every person and 

persons Whomsoever lawfully or equitably deriving any 
estate, right, title, or interest of, in, or to the hereinbefore-granted 
premises of, for, or in trust for them shall and will at any time or 
times hereafter, upon the reasonable request and at the proper costs 
and charges in the law of the said parties of the third part, their 
successors and assigns, tinake, do, and execute, and cause to be made, 
done, and executed, all and every such further and other lawful and 
reasonable acts, conveyances, and assurances in the law for the better 
and more effectual vesting and confirming the premises hereby 
granted or so intended to be in and to the said parties of the third 
part, their successors and assigns, forever, as by the said parties of 
the third part, their successors or assigns, or their council learned 
in the law, shall be reasonably advised or required ; and the said 
parties of the first and second parts, their heirs and successors, the 
above-described and hereby granted and released premises and every 
partand parcel thereof, with the appurtenances, unto the said parties 
of the third part, their successors and assigns, against the said par- 
ties of the first and seeond parts and their heirs and successors and 
against all and every person and persons whomsoever lawfully 
claiming or to claim the same shall and will covenant and by these 
presents forever defend. 

[n witness whereof the said party of the first part have hereunto 
caused their corporate seal to be affixed and the names of Edwin A. 
Stevens, their president, to be subseribed, and the said party 
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110 = of the second part have hereto set their hands and seals the 
day and year just mentioned. 
E. A. STEVENS, [L. s.] 
Pres. Hl. L. & Timp. Co. 
E. A. STEVENS. §[t. s.] 
M. B. STEVENS. * s. | 
Signed, sealed, and delivered in the presence of (the words “ also” 
aright of way in range of Second street from said premises to 
Hudson street intended before execution ; also the word “ right” on 
9th page)— 


(So'd) W. W. SEIITPPEN, 
A. COXE, 
As tothe HL. L. & I. Co. 


Exnipir D3. 


State of New Jersey to The Hoboken Land and Improvement Com- 
pany. Deed dated Dee. 31, 1869. 


Know all men by these presents, Ke. 

And whereas the said The Hoboken Land and Improvement Com- 
pany, on or about the sixth day of May, one thousand eight hun- 
dred and thirty-nine, did purchase from Edwin A. Stevens and 
others, the children of John Stevens, then lately deceased, and from 
his widow, in fee simple, eertain lands in the how city of Lloboken, 
Including, amongst others, the lands and premises wereinafter de- 
scribed, which lands and premises and the said company doth still 
possess and occupy and own,and are deseribed as follows—that is to 

say: Beginning at a point in the easterly line of River street 
111) =o three hundred and thirty feet southwardly from the south- 

erly line of Third street, in said citv, thence (1) running 
northwardly along the easterly line of River street seven hundred 
and ten feet; thenee (2) eastwardly to the Hudson river on a course 
parallel with Third street, if the same were extended in a direct 
line castwardly; thence (5) southwardly along the Iludson river 
seven hundred and ten feet or thereabouts to a point east- 
wardly from the point of beginning on a course parallel with Third 
street, If the same were extended as aforesaid; thence (4) westwardly 
on the said course parallel with Third street, if extended as afore- 
said, to the place of beginning, being bounded on the west by River 
street, on the east by the ITTudson river, and on the north and south 
by lands parallel with the course of Third street aforesaid, as in and 
by the said deed of conveyance from Edwin A. Stevens and others 
will more fully appear, the said deed being recorded in the clerk's 
Office of Bergen county in Liber N 4 of Deeds, pages 287 to 512: 

And whereas the said The Hoboken Land and Improvement 
Company, being so seized and possessed as aforesaid of the said tract 
of lands adjoining the TLudson river as aforesaid, hath produced to 
the said commissioners a duly certified copy of said legislative act 
incorporating said corporation, passed February twenty-first, one 
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thousand eight hundred and thirty-eight, and hath made applica- 
tion in writing requesting such grants ‘and benefits as in the fourth 
said section of said supplementary act; and whereas it appears to the 
commissioners that the said The Hoboken Land and Improve- 
112. ment Company hath by their charter such grant and license, 
power and authority, as in the said fourth section is men- 
tioned and are entitled to said paper, capable of being acknowledged 
and recorded, and granting the titles and leases aforesaid upon pay- 
ment of such consideration as aforesaid ; and whereas such consider- 
ation, to wit, the sum of thirty-five thousand five hundred dollars, 
being fifty dollars for each lineal foot, measuring on the bulkhead in 
front of the land included in this conveyance, has Leen paid by the 
said The Hoboken Land and Improvement Company to the treasurer 
of said State: Now, therefore, know ye that the said State of New 
Jersey, by the commissioners, with the said Governor and attorney 
general for the time being, in consideration of said sum of thirty-five 
thousand five hundred dollars to the treasurer of the State for the 
State duly paid, hath granted, conveyed, and confirmed, and by 
these presents grant, convey, and confirm, unto the said The Hobo- 
ken Land and Improvement Company so much of the land and 
premises above described as may have been originally below the 
line of high-water mark, and all lands under water in front of the 
lands above described and extending therefrom to the exterior bulk- 
head and pier lines in the Hudson river recommended by the com- 
missioners appointed under the act aforesaid, approved April 11, 
IS64d, adopted and established in and by the said supplemental act, 
and bounded northerly and southerly by parallel lines projected in 
direct continuation of the north and south boundary lines 
1130 oof said lands above described, on a course parallel with the 
lines of Third street as aforesaid, which said lands above de- 
scribed and lands under water in front thereof, taken together, are 
described as follows: All and singular the lands and premises here- 
inafter particularly deseribed situate, lying, and being in the city of 
Iloboken and State of New Jersev—that is to say, all the lands now 
or formerly under water in Hudson river below the present or any 
former line in high-water mark which are comprised within the fol- 
lowing nietes or bounds—that is to say: 

Beginning in the easterly line of River street three hundred and 
thirty feet southwardly from the southerly line of Third street if 
the same were extended in a continuous line easterly from its present 
termination; thence (1) northwardly along the easterly line of River 
street seven hundred and ten feet; thence (2) eastwardly parallel to 
the direction of Third street, if the same were extended as aforesaid, 
six hundred and forty feet to the exterior line for solid filling in the 
Iludson river, as shown on sectional map number six, made by the 
commissioners appointed under the act approved April 11, 1864, 
entitled “An act to ascertain the rights of the State and the riparian 
owners in the lands lying under the waters of the bay of New York 
and elsewhere in this State,” and adopted and established by the 
supplement thereto hereinbefore referred to; thence (5) south wardly 
along thie said exterior line for solid filling seven bundred and ten 
S—1i2 
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feet, more or less, to a point opposite the point of beginning, and in 

a course therefrom parallel to the direction of Third street 
114 five hundred and thirty feet to the place of beginning, and 

also all the Jands under water lying between the above- 
mentioned exterior line for solid filling and the exterior line for 
piers as fixed by the said commissioners appointed by said act, ap- 
proved May 4, 1864, and shown on the sectional map aforesaid, 
bounded by the northerly and southerly lines of the above-described 
tract produced eastwardly to the Hudson river: Provided, That the 
above are only to be used for the purpose of piers or wharves to be 
constructed ; and likewise any and all lands under water lying in 
front of that above deseribed, and bounded by the northerly and 
southerly lines thereof, to any points to which the said lines for 
solid filling and exterior lines for piers, respectively, agreeably to 
the terms of said extension; to have and hold, Ke. 


THEODORE F. RANDOLPH, Governor. 


Signed in the presence of— 
ROBERT C. BACOT, 
PETER VREEDENBERGH, 
CHARLES 8S. OLDEN, 
BENNINGTON FL RANDOLPH, 
FRANCIS 8S. LATHROP, 
(‘ommissioners. 
ROBERT GILCHRIST, 
Att'y General. 
HORACE N. CONGAR, 
Secretary of State. 


115 . Exuipir D 4. 


Map showing shore-front property and improvements thereon, 
October 24), 1S7S. 


Exuipir D 5. 


The State of New Jersey to Frederick Kuhne, trustee of the German 
Transatlantic Steam Navigation Company of Hamburg. Grant 
dated Sth November, IS72Z. Liber 249, p. 248, Ke. 


To all whom these presents shall come or who shall be concerned 
the State of New Jersey sendeth ereeting : 

Whereas under and by Virtue of a certain act of the Legislature 
of the State of New Jersey, approved April 11. 1864, entitled “An 
act to ascertain the rights of the State and of the riparian owners 
in the lands lving under the waters of the bay of New York and 
elsewhere In the State,” certain persons were duly appointed and 
constituted commissioners to execute and discharge the cuties in 
said act set forth and upon them imposed, and,among other things, 
to fix and establish an exterior line in certain bays and rivers in 
said act mentioned beyond which no pier or permanent obstruction 
of any kind should be permitted to be made; 


| 
| 
' 
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And whereas afterwards said commissioners having fixed such 
exterior line in the tide water of certain of said waters, bays, and 
rivers, to wit, the Hudson river, New York Bay,and Kill Von Kull, 
lving between Envard’s dock, in the Kill Von Kull, in the 
116 New York State line, the same were by another act of the 
Legislature, approved March 31, 1869, supplementary to said 
first-mentioned act, adopted and declared to be fixed and established 
as the exterior bulkhead and pier lines between the points above 
named, as by the first section of last-mentioned act will more fully 
appear, 

And whereas by the sixth section of said supplemental act it was 
enacted that four commissioners should be appointed by the Gov- 
ernor, with the advice and censent of the senate, to complete as 
much of the details of the work assigned to them by such original 
act, by surveys and otherwise, on the Hudson river, New York Bay, 
and Kill Von Kull as in their judgment the interests of the State 
required, which commissioners were afterwards so appointed, to wit, 
Francis S. Lathrop, Peter Vredenburgh, Charles 8. Olden, and Ben- 
hnington I. Rand olph ; 

And whereas by the third section of said supplementary act it was 
enacted, among other things, that neither that section nor any pro- 
vision in said supplementary aet contained should in anywise re- 
peal or impair any grant of land under water or right to proclaim 
made direetly by legislative act, or grant or decree, power or author- 
itv so made or given to purchase, fill up, occupy, possess, and enjoy 
lands covered with water fronting and adjoining lands owned or 
authorized to be owned by the corporation or grantee tn the legisla- 
tive act mentioned, its, his, or their representatives, grantees, or as- 
signs, or to repeal or impair any grant or license, power or authority, 

to erect or build docks, wharves, and piers opposite and ad- 
117 = joining lands owned or authorized to be owned by the cor- 

poration or grantee or licensee in the legislative act mentioned, 
its, his. or their representatives, grantees, or asssigns, heretofore made 
or given directly by legislative act, whether said acts are or are not 
repealable ; 

And whereas by the fourth section of said legislative act it was 
enacted, among other things, that in ease any person or corporation 
who by any legislative act was a grantee or licensee, or had such 
power or authority, or any of his or their representatives or assigns 
should desire a paper capable of being acknowledged and recorded 
made by and in the name of the State of New Jersey, conveying the 
land in the proviso to the third section of said supplementary act 
mentioned, whether under water or not, and the benefit of an ex- 
press covenant that the State would not make or give any grant or 
license, power or authority, affeeting lands under water in front of 
said lands, then and in either of such cases such person or corpora- 
tion, grantee or licensee, having such grant or license, power or 
authority, his or their representatives or assigns, on producing a 
duly certified copy of such legislative act tosaid commissioners, and, 
in case of a representative or assignee, show satisfactory evidence of 
his or their being such representative or assign, and requesting such 
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grant and benefits as in that section mentioned, should be entitled 
to said paper, so capable of being acknowledged and recorded, and 
granting the title and benefits aforesaid, on payment of the consid- 

eration therein mentioned, had the commissioners, or any 
118 two of them, with the Governor and attorney general for the 

time being, to be shown by the Governor siguing the grant 
and the attorney general attesting it, should and might execute and 
deliver and acknowledge, in the name and on behalf of the State, a 


lease in perpetuity to such grantee or licensee or corporation having. 


such grant, license, power, or authority, and to the heirs and assigns 
of such grantee or licensee, or to the suecessors and assigns of such 
corporation, upon lis, her, or their securing to be paid to the State 
an annual rental of three dollars for each and every lineal foot, 
measuring on the bulkhead line, or a conveyance to such grantee or 
licensee or corporation having such grant, license, power, or author- 
itv, and to the heirs and assigns of such grantee or licensee, or to 
the successors and assigns of such corporation, in fee, upon his, her, 
or their paying to the State fifty dollars for each and every lineal 
foot, measuring on the bulkhead line in front of the land included 
insuch conveyanee ; 

And whereas the Hoboken Land and Improvement Company, a 
corporation existing by and under an aet of the Legislature of the 
State of New Jersey passed the twenty-first day of February, one 
thousand eight hundred and thirty-eight, entitled “Am act to in- 
corporate the Iloboken Land and Improvement Company,” were, 
among other things, authorized to purchase, hold, and improve real 
and personal property in this State, provided they should not hold 
more than one thousand acres of land at any one time, and were 

also authorized and empowered to purchase, fill up, occupy, 
11s) POSSess, and enjoy all lands covered with water fronting and 

adjoining the lands that might be owned by them, and = to 
construct thereon wharves, harbors, piers, and slips, and all other 
structures requisite or proper for commercial and shipping purposes, 
as in and by said act, reference being thereunto had, may more fully 
and at large appear ; 

And whereas the said The Hoboken Land and Improvement 
Company, on or about the sixth day of May, one thousand eight 
hundred and thirty-nine, did purchase from Edwin A. Stevens and 
others, the children of John Stevens, then lately deceased, and from 
his widow, in fee simple. certain lands in the said city of TLoboken 
adjoining the HLudson river, and other lands in Iludson county, in- 
cluding, amongst others, the lands and premises hereinatter de- 


scribed and conveyed, subject, however, to a leasehold interest of 


Robert L. Stevens in a part thereof, which leasehold interest became 
vested in Edwin A. Stevens: 

“And whereas the said Edwin A. Stevens and the said Hoboken 
Land and Improvement Company, by deed bearing date the first 
day of September, in the year 1866, conveyed the premises herein- 
after described and conveyed to the New York Floating Dry Dock 
Company, subject to certain rights in the said deed stated : 

And whereas the said New York Floating Dry Dock Company, 


-—> 
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by deed bearing date the 31st day of August, A. D. 1872, did convey 
the same premises to Frederick Kuhne, trustee of the German Trans- 
atlantic Steam Navigation Company of the city of Hamburg, 
Germany ; 
120 And whereas the said Frederick Kulne, being so seized and - 
possessed as aforesaid of the said tracts of land adjoining 
the Iludson river as aforesaid hereby conveyed, hath produced to 
said commissioners a duly certified copy of said legislative act in- 
corporating the said The Hoboken Land and Improvement Com- 
pany, passed February 21, 1838, and hath made application in 
writing requesting such grants and benefits as in the fourth section 
of said supplementary act is mentioned, and agreeing to pay therefor 
the consideration mentioned in the said fourth section of said sup- 
plemental act ; 

And whereas ‘it appears to the said commissioners that the said 
Frederick Kuline hath, by and under the said eharter of the said 
The Hoboken Land and Improvement Company and the convey- 
ances aforesaid, such grant and license, power and authority, as in 
the said fourth seetion is mentioned, and is entitled to said paper, 
capable of being acknowledged and recorded, and granting the title 
and benefits aforesaid upon payment of such consideration as afore- 
sald ; 

And whereas such consideration, to wit, the sum of twenty-two 
thousand six hundred and twenty-five dollars, being fifty dollars 
for each lineal foot, measuring on this bulkhead line in front of the 
land included in this convevance, has been paid by the said Fred- 
erick Kulne to the treasurer of said State: Now, therefore, know ve 

that the said State of New Jersey, by said commissioners, with 
121 ~=—s the said Governor and attorney general for the time being, in 

consideration of the sum of twenty-two thousand six hundred 
and twenty-five dollars to the treasurer of said State for the said 
State duly part, hath granted, conveyed, and confirmed, and doth 
by these presents grant, convey, and confirm, unto the said Fred- 
erick Kulne, trustee of the German Transatlantic Steam Navigation 
Company, and to his heirs and assigns forever— 

Ist. All that tract of land situate in Hoboken, in the county of 
Iludson and State of New Jersey, beginning at a point which would 
be the intersection of the northerly line of Newark street and the 
easterly line of River street, if the streets were continued in straight 
lines from that part of the same that is laid down on a certain map 
of Hoboken made by Charles Loss and filed in the clerk’s office of 
the county of Bergen, said River street being next-to and easterly 
of ILudson street and parallel therewith and its westerly line being 
two hundred feet easterly from the easterly line of Hudson. street 
and its easterly line seventy-five (75) feet easterty from its westerly 
line, ranning thenee (Ist) northerly by and along the easterly line 
of River street, as above deseribed, four hundred and twenty-five 
(425) feet: thence (2d) at right angles to the first mentioned and de- 
scribed line four hundred and eighty (480) feet, more or less, to the 
line marked “ exterior line of solid tilling” on a certain map made 
as a part of the report of a certain commission appointed by virtue 
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of an actof the Legislature of the State of New Jersey, entitled “An 

act to ascertain the rights of the State and of the riparian 
122.) owners in the lands lying under the waters of the Bay of New 

York and elsewhere in the State,” approved April 11, 1864; 
thence (3) southerly, down the above-mentioned line four hundred and 
twenty-seven feet and six inches to a point opposite the point or 
place of beginning, and four hundred and thirty-five (455) feet, 
more or less, therefrom, which said point is in what would be the north- 
erly line of Newark street if the same were extended out into the 
Ifudson river; thenee (4) westerly and at right angles to the first 
mentioned and desertbed line four hundred and thirty-five (455) 
feet, more or less, to the point or place of beginning, said last-men- 
tioned line being in range with the northerly line of Newark street, 
excepting out of said plot a small plot or piece supposed to belong 
to Ilenry Otto, which said plot or piece is shown’on the map an- 
nexed tothe application of this grant; also (2d) beginning ata 


point on the face of the wharf or bulkhead where the centre line of 


Newark street would strike if said Newark street was extended in a 
straight line thereto, and running thence (1st) northerly twenty-five 
(25) feet to the southerly line of the first-deseribed plot: thence (2) 
at right angles to the first-mentioned line and along the said south- 
erly line of the first-deseribed plot to exterior line for solid filling 
aforesaid ; thence (3) southerly along the said exterior line toa 
point opposite the place of beginning, which said point is ino what 
would be the centre line of Newark street if the same were extended 
out into the said river; thence (4) westerly and at right angles 
125 = to the first mentioned and deseribed line to the point or place 
of beginning. 

Also all of the land under water and piers thereon which lies 
easterly and in front of the said two tracts, bounded westerly by the 
easterly lines of the said two tracts, easterly by the exterior line for 
piers, extended northerly by the northerly line of the first-men- 
tioned tract, easterly to the said exterior line for piers, and southerly 
by the southerly line of the second-mentioned tract, extended east- 
erly to the said exterior line for piers, with the right to build upon 
this tract between the two exterior lines only piers: 

To have and to hold the lands above deseribed, with the appur- 
tenances, especially the right to fill up, reclaim, and improve the 
sald lands under water, and to erect wharves and piers thereon out 
to the exterior bulkhead and pier line further out in said river, which 
may be established by legislative authority, unto the said Frederick 
Kulne, his hetrs and assigns, forever— 

Subject to all the conditions, claims, covenants, trusts, and mort- 
gages Which remain in force and to which the title of said Kulhne 
is made subjeet by any of the instruments under which he claims 
title to any part of the premises above deseribed and conveved. 

And the said State of New Jersev doth further hereby covenant 
expressly with the said Frederick Kulne and his heirs and assigns 

that the said State of New Jersey will not make or give any 
124 grant or license, power or authority, affecting lands under 
water in front of said lands hereby conveyed, and that the 
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said Frederick Kuhne, his heirs and assigns, may reclaim and ap- 
propriate to their own use the said lands under water above de- 
scribed in manner aforesaid, subject, however, to the regulations 
and provisions of the various clauses of sdid supplemental act herein 
recited. 

In witness whereof the said commissioners appointed under said 
supplemental act have respectively set their hands and seals and 


_eaused the great seal of the State to be affixed and these presents 


have been signed by the Honorable Joel Parker, our Governer, and 
attested by the Honorable Robert Gilchrist, our attorney general, as 
by the provisions of said supplemental act is required. 

Done and dated at Trenton this ninth day of November, in the 
vear of our Lord one thousand eight hundred and seventy-two. 


[Seal of the State of New Jersey. ] 


JOEL PARKER, Gov'r. iz Ss. 
FRANCIS S. LATHROP, . & 
CHAS. 8. OLDEN, Th. S. 
PETER VREDENBURGH, . 2. 
BENNINGTON F. RANDOLPH, [t.s. 


( ommiéssioners. 


Witness to signatures of commissioners: 
ROB. C. BACOT. 


Attested: ITENRY C. KELSEY, 
. Secretary of State. 


125 Signed, sealed, and delivered in the presence of—the words 
“and to any other bulkhead and pier line,” 14th line, page 
11, first interlined. 
Attest: ROB. GILCHRIST, 
Alt'y General. 


SraTe or New Jersey, |. 
Tludsan (ounty, j aad 


Be it remembered that on this fifteenth day of November, A. D. 
one thousand eight hundred and seventy-two, before me, Thomas 
W. James, one of the masters in chancery of New Jersey, personally 
appeared Robert C. Bacot, who, being duly sworn, on his oath depos- 
eth and saith that he saw the within-named Franeis 8. Lathrop, 
Charles 8. Olden, Peter Vredenburgh, and Bennington F. Randolph, 
commissioners, sign their names, respectively, to the within instru- 
ment: that he knows them to be riparian commissioners under the 
laws of the State of New Jersey, and the said commissioners did 
severally acknowledge that they signed the foregoing instrument 
for and on behalf of the State of New Jersey, as their act and deed 
for the uses and purposes therein expressed, he, this deponent, sub- 
scribing his name thereto at the same time as an attesting witness. 


ROB. C. BACOT. 
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Sworn and subscribed before me the day and year above named. 
THOMAS W. JAMES, 
Master in Chancery of New Jersey. 


Received in the office and recorded November 2%, 1872, at 4.25 
o'clock p. m. . 


126 Exuipit D 6. 


An act to enable the united companies to improve lands under water 
at Kill Von Kull and other places. (Chapter 586, Laws 1869, p. 
1026.) 


Whereas the United Delaware and Raritan Canal Company, theCam- 
den and Amboy Railroad and Transportation Company, and the New 
Jersey Railroad and ‘Transportation Company bave recently secured 
to this State the payment of five hundred thousand dollars for the 
grant of lands under water in front of lands owned by them, and are 
desirous of having the right and privilege of erecting and mak- 
ing wharves, piers, and other improvements in front of other lands 
now owned by or in trust for them, so that they may safely make 
such improvements as they may find necessary to facilitate their 
business: Therefore 

1. Be it enacted by the senate and general assembly of the State 
of New Jersey, That the said united companies shall be, and they 
are hereby, authorized to reclaim and erect wharves and other im- 
provements in front of any lands now owned by orin trust for them 
or either of them, or by any company in wiich they now hold the 
controlling interest, adjoining Kill) Von Kull or any other tide- 
waters of the State, and when so reclaimed and improved to have, 
hold, and possess and enjoy the same as owners thereof: Provided, 
That such improvements shall be subject to the regulations (where 
applicable) as to the line of solid filling and as to pier lines hereto- 
fore recommended in the report of the commissioners made and 


tiled under the act entitled “An act to ascertain the rights of 


127 ~—s the State and of riparian owners in the lands lying under the 

waters of the Bay of New York and elsewhere in this State,” 
approved April eleventh, eighteen hundred and sixty-four, but 
neither said Improvements nor those which may be made by said 
companies in Tlarsimus cove shall be subject to any other restric- 
tions than those contained in said report: And provided further, 


That the said united companies shall, on or before the first day of 


July next, pay to the treasurer of this State the further sum of 
twenty thousand dollars in full satisfaction for the right and privi- 
lege hereby granted: And provided further, The said united com- 
panties shall, on or before the said first of July, file in the office of 
the secretary of state a map and description of the lands under water 
in front of the upland referred to in this section. 

2. And be it enacted, That this act shall take effect immediately. 
Approved March 31, 1869. 


os ag 
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Exuipit D 7. 


The State of New Jersey to the Hoboken Land and Improvement 
Company. Deed dated May 11th, 1872. Recorded in Book 245 
of Deeds, page 40, Ke. 


To allto whom these presents shall come or who shall be concerned 
the State of New Jersey sendeth greeting : 

Whereas under and by virtue of a certain act of the Legislature of 
the State of New Jersey, approved April 11, 1564, entitled “An act 

to ascertain the rights of the State and of the riparian owners 
128) in the lands lying under the waters of the Bay of New York 

und elsewhere, in the State,’ certain persons were duly ap- 
pointed and constituted commissioners to execute and discharge 
the duties in said act set forth and upon them imposed, and, among 
other things, to fix and establish an exterior line in certain bays 
and rivers in said act mentioned, beyond which no pier or perma- 
nent obstruction of any kind should be permitted to be made; 

And whereas afterwards, said commissioners having fixed such 
exterior line in the tide water of certain of said waters, bays, and 
rivers, to wit, the Iludson river, New York Bay, and Kill Von Kull, 
lving between Envard’s dock in the Kill Von Kull in the New 
York State line, the same were by another act of the Legislature. 
approved March 31, 1869, supplementary to said first-mentioned 
act, adopted and declared to be fixed and established as the exterior 
bulkhead and pier lines between the points above named, as by the 
first section of said last-mentioned act will more fully appear ; 

And whereas by the sixth section of said supplemental act it was 
enacted that four commissioners should be appointed by the Gov- 
ernor, with the advice and consent of the senate, to complete as 
much of the details of the work assigned to them by such original 
act, by SurVvVevVs and otherwise on the Hudson river, New York Bay, 
and Will Von Kull, as in their judgment the interests of the State 
required, Which commissioners were afterwards sO appointed, to wit, 

Francis S. Lathrop, Peter Vredenburgh, Charles S. Olden, and 
129) Bennington F. Randolph ; 

And whereas by the third section of said supplementary act it 
was enacted, among other things, that neither that section nor any 
provision in said supplementary aet contained should in anywise 
repeal or impair any grant of land under water or right to reclaim 
made directly by legislative act or grant or license, power, or au- 
thority,so made or given to purchase, fill up, occupy, possess, and 
enjoy lands covered with water, fronting and adjoining lands owned 
or authorized to be owned by the corporation or grantee or licensee 
In the legislative act mentioned, its, his, or their representatives, 
gratitces, or assigns, or to repeal or impair any grant or license, 
power or authority, to’ erect or build docks, wharves, and piers Op- 
posite and adjoining lands owned or authorized to be owned by the 
corporation, grantee, or licensee in the legisigtive act mentioned, 
ts, his, or their representatives, grantees, or assigns, heretofore 
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made or given directly by legislative act, whether said acts are or 
are not repealable ; 

And whereas by the fourth section of said legislative act it was 
enacted, among other things, that in case any person or corporation 
who, by any legislative act, was a grantee or licensee, or had such 
power or authority, or any of his, her, or their representatives or 
assigns, should desire a paper capable of being acknowledged and 
recorded, made by and in the name of the State of New Jersey, con- 
veying the land in the proviso to the third section of said sapple- © 
mentary act mentioned, whether under water now or not, and the 

benetit of an express covenant that the State would not make 
150 or give any grant or license, power or authority, allecting 
lands under water in front of said lands, then, and in either 
of such cases, such person or corporation, grantee or licensee, having 
such grant or license, power or authority; his or their representatives 
or assigns, Onl producing il duly certified COpy of such legislative 
act to said commissioners, and in case of a representative or assignee 
tilso satisfactory evidence of lis, her, or their being such representa- 
tive or assignee, and requesting such grant and benefits as in that 
section mentioned, should be entitled to said paper so capable of 
being acknowledged and recorded, and granting the title and = ben- 
efits aforesaid, on payment of the consideration therein mentioned, 
and the said commissioners, or any two of them, with the Governor 
and attorney-general for the time being, to be shown by the Governor fe « 
signing the grant and the attorney general attesting it, should and 
might exeeute and deliver and acknowledge, in the name and on 
behalf of the State, a lease in perpetuity to such grantee or licensee 
or corporation having such grant, license, power, or authority, and 
to the heirs and assigns of such grantee or licensee, or te the 
successors and assigns of such corporation, Upon lis, her, or 
their securing to be paid to the State an annual rental of three 
dollars for each and every lineal foot measuring on the bulkhead 
line, or a conveyance to such grantee or licensee or corporation 
having such grant, license, power, or authority, and to the heirs and 
assigns of such grantee or licensee, or to the successors and assigns 
of such corporation, in’ fee, upon lis, her, or their paying to 
151 the State filty dollars for each and every lineal foot measur- 
ing on the bulkhead line in front of the land included in 
such conveyance ; 

And whereas the Iloboken Land and [mprovement Company, a 
corporation existing by and under an act of the Legislature of the - : 
State of New Jersey, passed the twenty-first day of February, one 
thousand eight hundred and thirty-eight, entitled “An act to in- 
corporate the TLoboken Land and Improvement Company,” were, 
nmong other things, authorized to purehase, hold, and improve real 
and personal property in this State, provided they should not hold 
more than one thousand acres of land at any one time, and were also 
authorized and empowered to purchase, fill up, oceupy, possess, and 
enjoy all lands covered with water fronting and adjoining the lands 

‘that might be owned by them, and to construct thereon wharves, 
harbours, piers, and slips, and all other structures requisite or 
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proper for commercial and shipping purposes, as in and by said 
act, reference being thereunto had, may more fully and at large 
appear ; 

And whereas the said The Hoboken Land and Improvement 

) Company, on or about the sixth day of May, one thousand eight 

hundred and thirty-nine, did purchase from Edwin A. Stevens and 

others, the children of John Stevens, then lately deceased, and from 

his widow, in fee simple, certain lands in the now city of Hoboken 

~ ° adjoining the Hudson river, and other lands in Hudson county, in- 

cluding, amongst others, the lands and premises hereinafter de- 

scribed, which land and premises the said company doth still 

132. possess and occupy and own, and are described as follows— 
that is to Sav: 

Beginning at a point whieh would be on the easterly line of River 
street if the said street were continued southerly in a straight line, 
which beginning point ts fifty feet northerly from the northerly line 
of Second street continued eastwardly and two hundred and seventy 
fect from and at right angles with the easterly line of Hudson street, 
and raununing from thenee eastwardly and parallel with Second street 
to the bulkhead line as laid down on said commissioner’s map, and 
from thence ranuing northerly along the said bulkhead line forty- 
tive feet, more or less, to the southerly line of the grant heretofore 
made by the State of New Jersey under the authority of the acts 

« uforesaid to the Hoboken Land and Improvement Company, which 
grant bears date December twenty-first, eighteen hundred and sixty- 
nine, and which was recorded in the clerk’s office of the county of 
Iudson on the sixth dav of June, eighteen hundred and seventy, 
in Book 210 of Deeds for that county, pages 696, &e., to whic! ref- 
erence Is made; trom thence running westerly along the southerly 
line of the said grant to the easterly line of River street extended, 
and from thence running southerly along the said easterly line of 
River street so extended forty-five feet, more or less, to the place of 
beginning, said traet being composed of land bounded eastwardly 
upon and along Hudson river and lands under ‘he waters of said 
river in front of the land bounded eastwardly upon and along 

lindson river as last aforesaid, as in and by the said deed of 
Io3 conveyance from Edwin A. Stevens and others will more 
fully appear, the said deed being recorded in the clerk’s 

office of Bergen county in Liber A 4 of Deeds, pages 287 to 512 ; 
And whereas the said The Hoboken Land and Improvement Com- 
pany, being so seized and possessed as aforesaid of the said tract of 
land adjoming the Hudson river as aforesaid, hath produced to said 
commissioners a duly certified copy of said legislative act ineorpo- 
rating said corporation, passed February 21, 1858, and hath made 
application in writing requesting such grant and benefits as in the 
fourth section of said supplementary act is mentioned, and agreeing 
to pay therefor the consideration mentioned in the said fourth see- 

tion of said supplemental act : 

And whereas it appears to the said commissioners that the said 
} The Hoboken Land and Improvement Company hath by their 
: charter such grant and license, power and authority, as in the said 
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fourth section is:mentioned, and are entitled to said paper capable of 
being acknowledged and recorded and granting the title and bene- 
fits aforesaid upon payment of such consideration as aforesaid ; 

And whereas such consideration, to wit, the sum of two thousand 
two hundred and fifty dollars, being fiftv dollars for each lineal foot, 
measuring on the bulkhead line in front of the land included in this 
conveyance, has been paid by the said The Hoboken Land and Im- 
provement Company to the treasurer of said State: 

Now, therefore, know ve that the said The State of New Jersey, 

by said commissioners, with the said Governor and attorney 
184. general for the time being, in consideration of said sum of 

two thousand two hundred and fifty dollars to the treasurer 
of the State for the said State duly paid, hath granted, conveyed, 
and confirmed, and doth by these presents grant, convey, and con- 
firm, unto the said The Hoboken Land and IDnprovement Company 
so much of the lands and premises above described as may have 
been originally below the line of high-water mark and all lands 
under water in front of the land above deseribed and extending 
therefrom tothe exterior bulkhead and pier lines in the [ludson 
river recommended . by the commissioners appointed under the act 
aforesaid, approved April uF ISo4, adopted and established nn and 
by the said supplemental act, and bounded northerly and southerly 
by parallel lines projeeted in direct continuation of the northerly 
and southerly boundary lines of said lands above deseribed, on a 
course parallel with the lines of Third street as aforesaid, which said 
lands above deseribed and lands under water in front thereof, taken 
together, are deseribed as follows: 

All and singular the lands and premises hereinafter particularly 
described, situate, Iving, and being in the city of Hoboken, in the 
county of Tludson and State of New Jersey—that is to say, all lands 
now or formerly under water in ILudson river below the present or 
any former line.of high-water mark, which are comprised within 
the following metes and bounds—that is to say: Beginning at a 
point which would be on the easterly line of River street, if the said 

street were continued southerly in as straight line, which 
135) beginning point is fifty feet northerly from the northerly line 

of Second street continued eastwardly, and two hundred and 
seventy feet from and at right angles with the easterly line of [ud- 
son street, and running from thenee eastwardly and parallel with 
Second street to the bulkhead line as laid down on said commis- 
sioners’ map, and from thenee running northerly along the said 
bulkhead line forty-five feet, more or less, to the southerly line of 
the grant heretofore made by the State of New Jersey under the 
authority of the acts aforesaid to the Hoboken Land and [mprove- 
ment Company, which grant bears date December twenty-first, 
eighteen hundred and sixty-nine, and which was recorded in the 
clerk's office of the county of Hudson on the sixth day of June, 
eighteen hundred and seventy, in Book 210 0f Deeds for that county, 
pages 606, Ke.; from thence running westerly along the southerly 
line of the said grant to the easterly line of River street extended, 
and from thence running southerly along the said easterly line of 
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River street extended forty-five feet, more or less, to the place of 
beginning, said tract being composed of land bounded easterly 
upon and along Hudson river and lands under the waters of said 
river in front of the land bounded eastwardly upon and along 
Hudson river as last aforesaid, as in and by the said deed of con- 
veyance from Edwin A. Stevens and others, the same being recorded 
in the clerk’s office of Bergen county in Liber A 4 of Deeds, pages 

287 to 512; and also all the land under water lying between 
136 = the above-mentioned exterior line for solid filling and the 

exterior line for piers as fixed by the said commissioners 
appointed under the said act, approved April 11, 1864, and shown 
on the sectional map aforesaid and bounded by the northerly and 
southerly lines of the above-described tract produced eastwardly into 
the Hudson river, provided always that said land under water 
between the said exterior line for solid filling and the said exterior 
line for piers is to be used only for the purposes of a pier or piers 
constructed or to be constructed therein, and likewise any and all 
lands under water lying in front of that above described and 
bounded by the northerly and southerly lines thereof to any points 
to which the said line for solid filling and exterior line for piers, 
respectively, may hereafter be legally extended, the same to be used 
for solid filling and piers, respectively, agreeably to the terms of said 
extension: 


‘To have and to hold the lands above described, with the appurte- 
nanees and especially the right to fill up, reclaim, and improve the 
said Jands under water and to erect wharves and piers thereon out 
to the said exterior bulkhead and pier lines, and to any other bulk- 
head and pier lines further out in said river which may hereafter 
be established by legislative authority, unto the said The Hoboken 
Land and Improvement Company, their successors and assigns, for- 
CVer, 

And the said State of New Jersey doth further hereby covenant 

expressly with the said The Hoboken Land and Improve- 
IS7 = =oment Company, their successors and assigns, that the said 

State of New Jersey will not make or give any grant or li- 
cense, power or authority, affecting lands under water in front of 
said lands hereby conveved, and that the said The Hoboken Land 
and Improvement Company, their successors and assigns, may re- 
claim and appropriate to their own use the said lands under water 
above described; subject, however, to the regulations and provisions 
of the various clauses of said supplemental act herein recited. 


In witness whereof the said commissioners, appointed under said 
supplemental act, have respectively set their hands (and seals) and 
caused the great seal of the State to be affixed, and these presents 
have been signed by the Honorable Joel Parker, our Governor, and 
attested by the Honorable Robert Gilchrist, our attorney general, as 
by the provisions of said supplemental act is required. 
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Done and dated at Trenton this eleventh day of May, in the year 

of our Lord one thousand eight hundred and seventy-two. 

FRANCIS 8S. LATHROP. 
PETER VREDENBURGHEL, 
CHAS. S. OLDEN. 
BENNINGTON FL RANDOLPIL 
JOEL PARKER, Gor. 
MOBT. GILCHRIST, Atty Gewl. 
[Seal of the State of New Jersey. ] 
Attest: HENRY C. KELSEY, 

See’ y of State. 


158 Signed, sealed, and delivered in presence of (the words 
“and seals,” on the 7th line of last page, erased before execu- 
tion)— 
ROBT C. BACOT, 
As to Signature 8 of Krancis SN. Lathrop, Peter Lreds nhurgh, 
Chas. 8. Olden, and [x nnington Kr. Randolph. 


Strate or New Jersey, |. 
Tludson County, j sisal 
Be it remembered that on this twenty-seventh dav of June, A.D. 
one thousand eight hundred and seventy-two, before me, Wm. A, 
Macy, a commissioner of deeds in and for said county and State, 
personally appeared Robert ©. Bacot, whio, being duly sworn, on hits 
oath deposeth and saith that he saw the within named Francis 5. 
Lathrop, Peter Vreedenburgh, Charles 8. Olden, and Bennington F. 
Randolph sign their names, respectively, to the within instrument : 
that he knows them to be the riparian commissioners under the laws 
of the State of New Jersey, and the said commissioners did severally 
acknowledge that they signed the foregoing instrument for and on 
behalf of the State of New Jersey as their act and deed for the uses 
and purposes therein expressed, he, this deponent, subscribing his 
name thereto as an attesting witness. 
ROBT C. BACOT. 
Sworn and subscribed before me the day and vear above written. 
WM. A. MACY, 


(oniunissioner of Deeds. 


139 Exuinit D 8. 


The State of New Jersey, by commissioners, &c., to the Morris & 
Mssex R. R. Co. Lease. Dated April 28, 1S74. 


This indenture, made the twenty-eighth day of April, in the vear 
eighteen hundred and seventy-four, between the State of New Jer- 
sey, by its commissioners appointed by the Governor of said State, 
by and with the advice nial consent of the senate thereof, under ane 
by virtue of an act of the Legislature of said State, approved March 
Sist, 1869, entitled a supplement to an act entitled “An act to ascer- 
tain the rights of the State and of riparian owners in the lands lying 
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under the waters of the Bay of New York and elsewhere in the State, 
approved April 11, 1864”—that is to say, by Francis 8. Lathrop, 
Charles S. Olden, Bennington F. Randolph, and Thomas McKeen 
and the Governor of said State, to wit, Joel Parker, party of the first 
part, and the Morris & Essex Railroad Company, a body corporate 
of the State of New Jersey, party of the second part: 

Whereas, by an act of the Legislature of the State of New Jersey, 
approved April Gth, IST1l, entitled “An act relative to the riparian 
commissioners,” it Was, among other things, enacted that the said 
commissioners, with the concurrence of the Governor and the attor- 
ney general, in all cases of application for grants or leases of land 
which were not then or should not at any time of the application or 
at the time of the lease or grant be under tide-water, and in all cases 
of application for grants or leases for all or any of such lands, might, 

notwithstanding the first proviso of the 4th sectien of said 
140 = supplement, approved March 31, 1569, or any other clause or 
matter In said supplement contained, grant or lease, or lease 
first with a covenant to grant and grant afterward, for such prinei- 
pal sum that the interest thereof at seven per centum will produce 
the rental, such lands, or any part thereof, lying between what was 
at any time heretofore the original high-water line and the exterior 
lines established or to be established, and grant or lease, in all cases 
in which in their discretion they shall think such grant or lease 
should be made, such rights, privileges, and franchises as they are 
authorized to grant in cases directly with said 4th section of said 
supplement approved Mareh 51, 1869, and enter into the same cov- 
ehnants in the name of the State in all cases of grants or leases, where 
they deem such covenants proper, as are authorized in grants or 
leases under said 4th section of said supplement approved Mar. 51, 
IS69. and insert such other covenants, clauses, and conditions in 
said grants or leases as they shall think proper to require from the 
grantee or lessee or ought to be made by the State, provided that 
nothing in said act, approved April 6th, 1871, contained, should 
authorize grants or leases in front of a riparian owner to any other 
than such riparian owner, except on the proceedings and conditions 
in said supplement, approved Mar, 51, 1869, provided ; and provided 
also, that the application for grants and leases and the certificate of 
said commissioners, Governor, and attorney general may, in the 
cases thereby provided for, vary from the provisions of the said sup- 
plement in such manner as to conform to that act; 
14] And whereas by an act passed March 27, 1874, entitled a 
further supplement to an act entitled “An act to ascertain 
the rights of the State and of the riparian owners in the lands Iving 
under the waters of the Bay of New York and elsewhere in the 
State, approved April 11th, 1864, it was, among other things, enacted 
that it shall be lawful for the riparian commissioners, or any three 
of them therein concurring, together with the Governor of this State, 
to fix and determine within the limits preseribed by the law the 
price or purchase-money or annual rental to be paid by any appli- 
cant for so much of lands below high-water mark or lands formerly 
under tide-water belonging to this State as may be described in any 
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application thereof duly made according to law; and the said com- 
missioners, or any three of them therein acting and concurring, 
together with the Governor, shall, in the name and under the great 
seal of the State, grant or lease said lands to such applicant accord- 
ingly, and all such conveyances or leases shall be prepared by the 
said commissioners or their agents at the cost and expense of the 
grantee or lessee therein, and shall be subseribed by the Governor 
and at least three of said commissioners and attested by the sec- 
retary of state, and enacting that all acts and parts of acts incon- 
sistent with the provisions of said last-mentioned act be, and the 
same were thereby, repealed and the said last-mentioned act should 
take effect Immediately ; 
And whereas the said party of the second part was hereto- 
142. fore and is now seized in fee simple of all that tract of land 
Which adjoins but was above the original high-water mark of 
the tidal waters of Iludson river, beginning at the centre of North 
7th street, in Jersey City, at the original line of high-water mark, 
thence running along the said line of high-water mark, as the same 
originally ran, northerly to a point where the said line intersects or 
would have intersected the north line of the most northerly tract of 
land in Lloboken south of Ferry street, heretofore conveyed oragreed 
to be conveyed by the Hloboken Land and Improvement Co. to the 
Morris & Essex RK. R. Co.; thence westerly from the pore last stated 
a considerable distance Inland, and running also westerly from the 
point of beginning a considerable distance inland, and so where (7) 
riparian owners within the said) supplemental act and the act ap- 
proved April 6th, 1S71, entitled An act relative to the riparian com- 
missioners and the [loboken Land and Improvement Company, 
riparian owners to the north, and the Jersey Shore Improvement 
Company, riparian owners to the south, have, by conveyances ex- 
tinguished or passed to the said party of the second part all claim 
to any grant or lease from the State of the lands hereinafter leased, 
subject as to a part to certain exceptions and provisions hereinafter 
referred to; 

And whereas the said party of the second part hath heretofore de- 
mised, leased, and let unto the Delaware, Lackawanna and Western 
Railroad Company, a corporation recognized by the laws of the State 
of New Jersey, for a term or terms not yet ended, the lands hereby 
conveyed and the said adjoining lands, whereby the said Jast-men- 

tioned railroad company is in possession of said land ad- 
143) joining high-water mark, and are the tenants of the riparian 

owners thereof under and in pursuance of the lease from the 
said The Morris and Essex Railroad Company to the said The Dela- 
ware, Lackawanna and Western Railroad Company, and the said 
party of the second part Is riparian owner thereof subject to the 
last-mentioned Jease: and the said party of the second part and the 
said The Del., Lack. & Western KR. R. Co. have, in due form of law 
and as preseribed in the said supplement approved Mareh 51, 1569, 
as amended by the said act entitled “An act relative to the riparian 
commission,” approved April 6th, IST1, made application in writing 
to the said commissioners, Governor, and attorney general, setting 
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forth their desire to obtain a lease to the party of the second part 
in perpetuity of the lands, whether under. tide-water or not, which 
lie between said north and south lines and in front of the lands 
above described, from said original line of high-water mark to the 
exterior lines established or to be established, and requesting the 
said commissioners and Governor to designate what lands, whether 
under water or not, lig between the original high-water mark and 
the exterior lines, and to fix the annual rent to be paid for such 
lease and also the amount to be paid for a conveyance in fee simple 
to the party of the second part ; 

And whereas the said commissioners and Governor have under 
their hands designated the land hereinafter leased in perpetuity as 
tracts of land for which such lease was desired, some of which were 

heretofore, but are not now, under tide-water, and some of 
144 which are now under tide-water, but all of which lie between 

the original lines of high-water mark aforesaid and the ex- 
terior lines fixed and established in and by said supplemental act, 
and for which this lease may properly be made under said aets, 
and have fixed the sum of $5,555 as the annual rental for said lands 
hereby leased and the sum of $76,900 as the price or compensation 
to be paid to extinguish said rent, and certified the boundaries and 
the dave and compensation and amount of rental aforesaid to be 
paid for the same: 

And whereas the amount of said annual rental is hereby secured 
to be paid to the treasurer of said State; and whereas the adjacent 
riparian owners have extinguished their right to or conveyed to 
the said party of the second part all claims to the lands hereinafter 
leased, subject and except, so far (’) as the part of the land lying 
between the exterior line for solid filling, and the exterior lines for 
piers is concerned, as ina certain deed and agreement from the 
Iloboken L. & L. Co. is mentioned and hereinafter referred to, and 
the said lands hereby released therefor lie In front of no other 
riparian owner within the meaning of said act; 

And whereas, under the circumstances hereinbefore recited, the 
lease hereby made is authorized to be made in and by the said sup- 
plement approved March 31, 1869, as amended by the said act, An 
act relative'to the riparian commissioners, approved April 6th, 1871, 
and the said act passed March 27th, 1874; 

And whereas the said commissioners and Governor think that 

this lease should be made with the covenants, conditions, and 
145 = grants herein contained and the same are in such case au- 

thorized to be contained in and by virtue of said statute last 
stated : ; 

Now, therefore, in consideration of the premises and of one dol- 
lar paid to the said State by the said The Morris & Essex R. R.-Co., 
and of the rents, covenants, and conditions on their part and that 
of their successors to be paid, kept, and performed, the said party 
of the first part doth hereby grant, bargain, sell, convey, and let 
unto the said parties of the second part, their successors and assigns, 
forever, to hold as hereinafter expressed, all that tract of land abutted 
and bounded as follows: : 

1U—172 
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Beginning at the centre of North 7th street,in Jersey City, at the 
original line of high-water mark ; thence running along said line of 


high-water mark as the same originally ran northerly to a point f° 
where the said line intersected or would have intersected the north 


line of the most northerly tract of land in Iloboken, south of Ferry 
street, heretofore conveyed or agreed to be conveyed by the Hobo- 
ken L. & L. Co. to the Morris & Essex R. RR. Co.; thence easterly 
from the point of intersection last stated in a ‘straight line parallel 
with Ferry street to a point where the easterly line of Garden street a a 
produced across and beyond Ferry St. southerly will intersect the 
same; thence northerly along such produced line of Garden St. to 
the southerly line of Ferry St.; thence along the southerly line of 
Ferry street south 68 degrees 41 min. I. to the easterly line of IHnd- 
son St. produced southerly to the southerly line of Ferry St. ; 
146 thence 84 deg. 57$ min. Kk. 720 feet 6 in. to the exterior line 
for solid filling, as shown on sectional map No. 6, made by 
the commissioners appointed under the act entitled An act to ascer- 
tain the rights of the State and the riparian owners in the land ly- 
ing under the waters of the Bay of New York and elsewhere in the 
State, approved April 11, 1864; thence south 25 deg. 47 min. W. 
1,938 feet to a point where the centre line of North 7th St. if pro- 
duced easterly to the said exterior line for solid filling would inter- 
sect the same; thence along such centre line of North 7th St. north 
74 deg. 56 min. W. to the original high-water mark, the point of — 
beginning. i] 
And also the right, liberty, privileges, and franchises to exclude 
the tide-water from so much of the land above leased as lies east- 
erly of the original line of high-water mark, and now or hereafter 
under the tide-water, by filling in or otherwise improving. the 
Sate, and to appropriate the same to their exclusive use, 
And also all and singular the land under water and_ the 
piers and other structures now existing between the above-men- 
tioned exterior lines for solid filling and the exterior line for piers, 
as fixed by the said commissioners last mentioned, and bounded as 
follows: Beginning on the exterior line for solid filling at the begin- 
ning point of the last course in the tract first described, and running 
thence south 71 deg. 25 min. FE. 540 feet to the exterior line for piers 
as fixed by said last-mentioned commissioners ; thence along said 
exterior line for piers north 22 deg. 54 M. Ek. 1,515 feet; thence 
north 70 deg. 25 M. W.450—to the exterior line for solid fill- 


147) ing; thence along the exterior line tor solid filling south 25 ~p 
deg. 07. M. W. 1,958 feet to the place of beginning. 
And also the right, liberty, privilege, and franchise of building | 
piers alone on the land last mentioned—that is to say, that which | 


lies between the exterior lines already fixed above mentioned and 
said north and south lines of said tract last described, excepted and 
provided as is excepted and provided in any contract, agreement, or 
conveyance between the Hoboken L. & L. Co. and the Morris «& 
essex R. I. Co., in the same manner as if the exceptions and = pro- 
Vision aforesaid were herein inserted, and to which reference is q 
hereby made, and if and when said exterior lines shall be fixed at 
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any other points or places further out into the said river; also any 
and all land lying between the present exterior lines for solid 


f° filling above described and said new exterior line for lines for solid 
| filling, bounded, however, north and south by the nerth and south 
| lines above mentioned extended to the new line or lines for solid 
| filling, with the right, liberty, privilege, and franchise of excluding 


from so much of the land lying between the present line for solid 
filling and the new exterior line or lines for solid filling and the 
~~” northerly aiid southerly lines before mentioned, the tide-water, by 
filling in or otherwise improving the same, and to appropriate the 
land last described to their own exclusive private use; and if and 
when the said exterior lines shall be fixed at any other points or 
places further out in the said river, also any land lying between the 
new exterior line or lines for solid filling and the new pier line 
148 or lines, with the right, liberty, privilege, and franebise of 
building piers alone upon the land last mentioned, together, 
also with the right, so far as the upland from the time made shall 
adjoin the navigable water, to the perquisites of wharfage and other 
like profits, tolls, and charges, to take, to have, to use, exercise, and 
enjoy and to bold the said lands and premises, and all the rights, 
liberties, privileges, and franchises and perquisites aforesaid exer- 
cisable in and over and with reference to the same, to and for the 
said said several uses, interests, and purposes, and in the manner 
that they are above conveyed to the said The Morris & Essex R. R. 
C'o., their successors and assigns, forever, subject to the rents and 
covenants and conditions hereinafter reserved and made, and subject 
to the regulations imposed by law on the exereise of the said rights 
or property hereby granted and to such as shall hereafter lawfully 
be made, the said party of the second part yielding and paying 
thereior vearly during the continuance of the leasehold estate hereby 
granted to the said party of the second part in the lands and other 
property hereby granted, unto the State of New Jersey the sum of 
$5,555, lawful money of the U.S., without any deduction or abate- 
ment whatsoever, by equal half-yearly payments on the first days of 
July and January in each year, the first payment thereof to be made 
on the first day of July now next ensuing. 

And the said party of the second part doth here by, for itself, its 
successors and assigns, covenant and agree to and with the said party of 

the first part, its successors and assigns, — shall and will from 

149 time to time, and at all times during the estate hereby granted 

yp to it, well and truly pay or cause to be paid tu the State of 

New Jersey the vearly rent of SO,955, hereinbefore reserved, upon the 

| several days and times hereinbefore reserved to be paid by the party 
| of the second part, its successors and assigns. 

And that if it shall happen that the said yearly rent or any part 
thereof shall at any time hereafter be behind and unpaid by the 
space of sixty days next after the same shall become due it shall be 
lawful, without demand for such rent in arrears, for the said party 
of the first PY art, by its officers and agents or otherwise, into the said 
tract of land and every part thereof to enter and distrain all things 
on said premises belonging to the said party of the second part or 
to the said The Del., Lack. & West. R. R. Co. for said annual rent 
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or such part thereof as shall be behind and unpaid, and the distress 
or distresses there found to take and convey away and detain and 
keep or otherwise dispose of according to law until said rent and all 
arrears thereof and the costs and charges occasioned by the non- 
payment at the time in that behalf above mentioned shall be fully 
paid and satisfied. 

And also that in such ease it shall be lawful for the said party of 
the first part, by its officers or agents or otherwise, into the said 
tracts of land hereby leased to re-enter the same, and every part 
thereof to have, POSSess, and enjoy. 

And the said The Del., Lack. & West. R. R. Co., by sealing these 

presents with its common seal, doth hereby covenant and 
150 ~~ agree to this indenture and the terms and provisions thereof, 

and in consideration of the premises aforesaid and of one 
dollar to it paid by the said party of the first part doth covenant 
and agree with the said party of the first part, as surety for the said 
party of the second part, that so long as the said The Del., Lac. & 
West. It. R. shall possess, use, or hold the lands, rights, and privileges 
hereby granted they, the said The Del., Lack. & West. R. Rt. Co., 
will pay to the said party of the first part the yearly rent aforesaid 
at the times and in the manner aforesaid if the said party of the 
second part shall fail to pay the same or any part thereof in) man- 
ner aforesaid and that without demand of payment of said rent 
being first made upon the party of the second part by or for the 
party of the first part. 

And the said the State of New Jersey doth hereby expressly cove- 
nant and agree that a conveyance to the party of the second part 
or its successors or assigns, as it shall direct, in fee simple shall be 
made by the State of New Jersey of and for all or any part of the 
said lands and benefits hereby granted free and discharged of the 
whole or of an equitable portion of the said rent on their paying 
to the said State the sum of 876,900 or an equitable portion of that 
sum, according to the quantity and value of the land desired to be 
discharged from the said rent or a portion thereof, 

And the said State also covenants to and with the said party of 

the second part, their successors and assigns, that the said 
151 State will not make or give any grant or license, power or 

authority, to any other person or corporation affeeting lands 
under water in front of said lands hereby leased. 

In withess whereof the said commissioners have respectively set 
their hands and caused the great seal of the State to be fixed hereto, 
and these presents have been signed by Joel Parker, Governor, and 
attested by Henry C. Kelsey, sec Vv of state: and the said The Del., 
Lack. & West. R. Re and the said The Morris & Essex R. R. Co. 
have caused these presents to be signed by their presidents, respect- 
ively, and their corporate seals to be respectively aflixed the day 
and year first above written. 

JOEL PARKER. 
PRANCIS S. LATHROP. 

[G.s. OF N. J.] CHAS. S. OLDEN. 
BENNINGTON F. RANDOLPITI. 
THOS. McK EEN, 
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Attest: HENRY C. KELSEY, 
Sec’y of State. 
Witness to signatu res of commissioners: 
ROBT C. BACOT. 
THE MORRIS & ESSEX R. R. CO., 
[L. s.] By SAM’L SLOAN, Pres. 
Attest: FRED. F. CHAMBERS, Sec’y. 
THE DEL., LACK. & WEST. R. R. CO., 
[ne s.] By SAM’L SLOAN, Pres. 
Attest: FRED. 8S: CHAMBERS, See’y. 


Srate or New JERSEY, 8s: 
Be it remembered that on this fourth day of May, 1874, be- 
152. fore me, the subseriber, an M. C. C.of New Jersey, personally 
uppeared Rob’t C. Bacot, who, being by me duly sworn, on 
his oath saith that he saw Francis 8. Lathrep, Charles 8. Olden, 
jcnnington FF. Randolph, and Thos. MeKeen, the within-named 
commissioners, sign, seal, and deliver the within lease as their vol- 
untary act; that the said Rob’t C. Bacot thereupon subscribed his 
name as an attesting witness. 
ROBERT C. BACOT. 
Sworn and subscribed before me— 
JAMES B. VREDENBURGII, 
M. UC. C. of N. J. 


Received in reg’s office and recorded May 2, 1876, at 3.45 p. m., 
on page 646 of Liber 2906 of Deeds. 
Exutpir D 9. 


Map filed under said act, Exhibit D 6. 


Exuipit D 10. 


Maps showing grants and lease to the Morris & Essex Railroad 
Company. 
Exuipit D 11. 


Map made by Speilman & Brush, Oct. 22, 1578. 


Exurpit D 12. 


Map of J. C. Payne, August, 1878, of water front, showing grants 
made by act of Legislature and by riparian commissioners. 


Exuipit D 13. 


Part of Douglass map copied by Frank I. Earle. 
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153 United States Circuit Court, District of New Jersey. 


Tne Mayor AND CounciL oF HopokeNn 
vs. 
PENNSYLVANIA RAILROAD CoMPANY. 


Ejectment. Second street. 


Tit Mayor AND CounciL or Hopoken | 
vs. ——— 
PENNSYLVANIA RatLroaAp CoMPANY. 


Ejectment. River street. 


Examination of witnesses had before me, Charles Meyer, Jr, U.S. 
commissioner, at my office, No. 93 Washington street, in the city 
of Hoboken, on the thirtieth day of November, A. D.1SS1, in the 
presence of Maleolm W. Niven, Esq., attorney for the plaintitts, 
James B. Vredenburgh, Esq., counsel for the Pennsylvania Rail- 
road Company, Hon. Leon Abbett, counsel for other defendants. 


Defendant offers in evidence a certified copy of a lease from the 
Camden and Amboy Railroad and Transportation Company and 
others to the Pennsylvania Railroad Company, bearing date June 
50th, 1871, and also the Laws of 1873, page 1295, confirming said 
lease. 


Joun C. Payne, a witness produced on the part of the defendant, 
The Pennsylvania Railroad Company, being duly sworn, deposes 
and says: 

Iam a civil engineer and surveyor, doing business in Jersey City ; 

have been such ten or twelve vears, and as such have made 
154 maps of various parts of the county of Iludsom; have made 

some of the maps of the riparian commissioners for some 
years; I make them for Mr. Bacot. 

Witness, shown a map, says : 

I made this map. 


Map offered in evidence and marked Exhibit No. 14 on pari of 
the defendants. 

That part of the map tinted blue represents the space covered by 
water at the present time. The black dotted line further east, marked 
exterior line for piers, represents the riparian commissioners’ exte- ay 
rior line for piers on the Hudson river accurately. The black dotted es 
line further west, marked exterior line for solid filling, is the riparian 
commissioners’ exterior line for filling. The portion of map colored 
brown represents the piled docks in that locelity. The portion col- 
ored gray next to the water represents an engine-house connected 
with a derrick, and the larger portion represents a boiler-house and 
machine shop. The portion tinted red represents machine shops 
and shops for working of wood, offices, paint shops, I think, and 
buildings used in connection with the works there. I compiled this . 
map, Exhibit D 14,the greater part, from actual survey; location of oe 
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docks, streets, and buildings, all from actual survey, except high- 
water line of 1804, which is t taken from Loss’ map, and the location 
of high water in 1864, which is as shown to me by Mr. Frank 
Stevens, superintendent of the works, and the high-water line of 
1869, which I took from the map on file in Trenton, marked Ex- 

hibit D 9 in this cause. showing the grant of the State to the 
155 ~=United Delaware and Raritan Canal Company, Camden and 

Amboy Railroad and Transportation Company, and New 
Jersey Railroad and Transportation Company by act of March 31st, 
1869, filed June 1ISth, 1869. 

(). Show the location of the grant (Exhibit D 9) upon the map, 
Exhibit D 14, made by you. 

A. It lays between the most southerly dotted line on Exhibit D 
l4and the next dotted line north, and extends from the original 
high-water line out into the IIudson river. The original high- water 
line in 1SO04 is so marked on this map by a black wavy line; it in- 
cludes the land in question both in Second street and in River 
street in these ejectment suits against the Pennsylvania Railroad 
Company, and being the land in question. The distance between 
high-water mark of 1864 and high-water mark of 1869 is about 
eighteen feet. The rate of accretion is about three and — half feet 
per vear. ‘The distance between the high-water mark of 1869 and 
what is now is about thirty feet, and the rate of accretion for these 
twelve vears is about two and a half feet per year. Second street, if 
continued easterly bevond present high-water mark, it would cut 
off of the dock a triangle of thirteen feet wide on west end, and run- 
ning to nothing about 100 feet further east. The extension of River 
street further south from Second street would cut off the following 
improvements: It would completely cut out the brick building and 
part of another, as shown on this map. The brick buildings are 
shown in red on this map. 

Cross-examined : | 
156 On Exhibit D 9 the grant by the State is included between 
the two red lines, one on the north and one on the south. 
That is not shown to any particular point either on the east or west, 
except on the east it is to the Hudson river and to the west indefi- 
nitely. The description attached to the map bounds it on the west 
by the original high-water line. 

In 1869 the high-water line was about 50 feet west of present high- 
water line, about 18 feet east of high-water line of 1864, and about 
SoU fect east of the original high water line in 1804. (The width of 
the inner end of pier, which I said would have 13 feet cut off, is 
about 25 feet. There is solid ground immediately south of the pier 
at that point. 

The solid filling extends east of the west end of pier about 150 
feet. I have been over the ground in person. I step from the solid 
ground to the pier from the. same level. For nearly all the distance 
of 150 feet the pier is accessible from the solid ground. Ido not 
know whether, if that triangle were cut off, there would be an ample 
access to the pier. Ido not know what the needs of the case are. 
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Where I have left it in plain white color (on D 14) it shows there 
are no buildings, though I think there are arrangements for mould- 
ing iron floors and so on. Taking that pari of the dock as far east 
as the solid filling goes, after cutting off the triangle, there would 
be three-quarters of that part of the dock left. 

JOHN C. PAYNE. 


157 Taken, sworn to, and subseribed before me this 30th day 
of November, A. D. ISS]. 
CHAS. MEYER, Jr., 
U.S. Com’r. 


It is admitted by the counsel of the respective parties that on 
Loss’ map the streets that run to the Hudson river are laid down to 
ordinary high-water line as it existed in TSOE. , 

CIFARLES MEYER, Jr., 


U.S. Commissioner. 


United States Circuit Court, District of New Jersey. 


Tne Mayor axnp Common Councin or tHe Crry or Tlonok en 
Ss, 
The PENNSYLVANIA R. R. Co. 


In eyectment. 


Tne Mayor axnp Common Councin or THe Crry or TLopoK EN 
is 


The PENNSYLVANIA R. R. Co. 
In cjectment. 


Depositions taken, de bene esse, before William S. Belville. Esa. 
a commissioner of the United States circuit court, in the city of 
Trenton, on Tuesday, February 7th, ISS2, at ten a.m. 


Appearances: Malcolm W. Niven, for complainant, and James 
V.b. Vredenburgh, for defendant. 


JOSEPH 1). LLALL, il Withess produced on the part of the defend- 
ant, being duly sworn, testifies as follows : 
158s Direct examination by Mr. Vrepenpurcu: 

(). What position do you'occupy ” 

A. Assistant secretary of state. 

(). State of New Jersey ? 

A. Yes, sir. 

Q). Have been such for how long? 

A. Sinee, | think, 1575. 

(). You have been connected with the office how long ? 

A. ‘Twenty-one years. 

Q. Is there filed in this office any map by the united companies, 
under an act passed in 1869, embracing a portion of the water front 
in the city of Iloboken? 
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A. Yes, sir. 
Q. When was it tiled ? 
A. On the 18th of June, 1869. 
(). (Witness is shown a map.) 
A. This is a map and description which was then filed. “It isa ma | 
and deseription of lands lying under the tide-waters of the Hudson | 
river in the city of Hoboken, in the county of Hudson and State | 
of New Jersey, granted to the United Delaware and Raritan Canal : 
Company, Camden and Amboy Railroad and Transportation Com- 
pany, and the New Jersey Railroad and Transportation Company 
by an act of the Legislature of the State of New Jersey approved 
March 3st, 1860.” 


This map is offered in evidence, and the copy already offered is | 
marked D9 in place of the original. | 
Not cross-examined. , 
J. D. HALL. 
159 Sworn to before me, February 7, 1882, at Trenton, N. J. 


W. S. BELVILLE, 
U. S. Comm. 


Jounx P LANSING, a witness produced on the part of the defend- 

ant, being duly sworn, testifies as follows: 
Direct examination by Mr. VrepENBURGH : 

(). What position do you occupy t 

A. Clerk in the treasury department. 
). Of the State of New Jersey t 
A. Yes, sir. 
d. Been so how lot 
A. ‘Twenty vears. 

(). From vour books can you tell us whether the united compa- 
nies have paid to the State of New Jersey the $20,000 mentioned in 
an act entitled “An act to entitle the united companies to improve 
lands under water at the Kill Von Kulland other places,” approved 
Mareh 3ist, 1869, or not? 

A. I ean. 

(). Ilave they ? 

A. They have. 

(). When did they pay it? 

A, 25th of June, 1569; thecheck was received and deposited here 
on the 25th of June, 1869; the check was dated the 2lst of June 
and was deposited on the 25th. 

A. And it so appears upon the books of the treasurer of the State 
of New Jersey ? 


A . Y Cs, Ss] Be 


Not cross-examined. 


) 
° 
ip . 


JOHN P. LANSING. 


Sworn to before me at Trenton, February 7, 1882. 
W. S. BELVILLE, 
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160 U.S. Circuit Court, District of New Jersey. 


THe Mayor ANpb Council. or THE City or Hopoxken 
vs. 
THe PENNSYLVANIA RAILROAD CoMPANY. 
In ejectment. 


And 


The Mayor AND Counctin or THe City or TLopoken 
vs. 
THe PENNSYLVANIA RAILROAD COMPANY. 


In ejectment. 


Depositions taken before Charles K. Cannon, a master and exam- 
iner of the court of chancery of the State of New Jersey, in the 
above causes, at the city of Hloboken, this 25rd day of May, A. D. 
1SS8Z, at 3 o’clock in the afternoon. 


Present: Joseph D. Bedle, of counsel with the Pennsylvania Rail- 
road Company ; Jolin C. Besson, of counsel for the City of Hoboken. 


ANDREW REASONER, a Witness produced on the part of the de- 
fendant, being sworn according to law, on his oath saith, being ex- 
amined by Mr. Bebe: . 


(). Where do you reside? 
161 A. Morristown, New Jersey. 
Q. What position do you hold in the Delaware, Lacka- 

wanna and Western Railroad Company ? 

A. Superintendent of their leased line—the Morris and Essex. 

(). And have been such superintendent for how long ? 

A. Since FU. 

Q. And your chief oftice is where ? 

A. Iloboken, New Jersey. 
(). Are you familiar witht the piers and slips and buildings and 
other property of the Morris and Essex Railroad Company, under 
lease to the Delaware, Lackawanna and Western Railroad Company 
at the terminus at Hoboken ? 

A. Yes, sir. 

(). (Witness being shown Exhibit D 4, is asked :) Do you see on 
this map what is marked as Morris and Essex railroad depot? 

A. Yes, sir. 

Q. And westerly of that do you see two dark-colored blocks or 
spaces ? 

A. Yes, sir. 

(). And westerly of that do you also see what is marked Morris 
and Essex railroad ? 

A. Yes, sir; with two tracks. 

Q. Do you also see what is marked as freight shed ? 

A. Yes, sIr. 
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Q. Do you also see on this map what are marked as the extended 

lines of River street, if produced, to the Morris and Essex railroad 
property ? 
162 A. Yes, sir. 

Q. (Witness being shown Exhibit D 10, is asked :) Do you 
see What is marked as Hudson street, where it strikes Ferry street, on 
this map? 

A. Yes, sir. 

(). And to the east of that do you see the two dotted lines appar- 
ently indicating an extension of the street ? 

A. Yes, sir. 

(). Do you also see on this Exhibit D 10 what are marked as slips 
and piers within what is called the lease by the State of New Jersey 
to the Morris and Essex Railroad Company ? 

A Yes, sir. 

(). Are you familiar with those piers ? 

A. Yes, sir. 

(). Do you see on this map the larger slip ? 

A. Yes, sir; that is a canal, as we call it. 

(). What is that used for ” 

A. For all kinds of vessels to go up in to load and unload, from 
a vawl-boat to the biggest steamer that floats. 

(). Is it used in connection with your railroad business ? 

A. Yes, sir. 

(). To the north of that canal or basin, how many railroad tracks 
have vou—about? 

A. To the north of that? That is in Hoboken. 

(). Yes; to the north of it? 

A. There must be twenty-three tracks; I should say about twenty- 
three tracks. 

(). And to the south of the longest basin how many are there— 

about? 
165 A. Probably about forty. 

(). What are the piers that are laid down on Exhibit D 10 
used for, and the slips t 

A. The first four are used for merchandise of all descriptions. 

(). The first four which way ? 

A. Going south, and the next one is for coal, and so on south for 
eoal until we get further down to Jersey City; then it is for mer- 
chandise again. 

(). Are there railroad tracks upon the piers ? 

A. Yes, sir. 

(). Upon all of them ? 

A. All of them. 

(). How high are those piers above the surface of the sarround- 
Ing earth ? 

A. The earth and those first piers are about of a height; they 
average, I guess, about five feet above high water—the first four— 
and those others at the end, they run twenty-five at the end of the 
piers, and the rest of this street up as high as thirty-five and forty 
feet above high water. 
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ge 
Q. I call your attention to Exhibit D 11, already shown to you, 
and ask you what buildings of the railroad company the extended 
lines of River street would first strike ? 
A. It would first strike what we call the passenger sheds—that 1s, 
going south; then it would take off a corner of the freight-house 
and offices; that strikes as you go south, and then it would strike 
the coal piers all the way down. 
164 Q. How many tracks are there in your passenger build- 
Ings there? | v- 


A. Four in the building and some to the south of it. 

(Q). Are those the main tracks in the building”? 

A. Yes, sir; where we let in and send out all of our trains. 

(. Ilow many horse-car lines run down to the ferry through 
Ferry street ? : 

A. I don’t know how many different lines there are; think there 
are four distinct lines. 

(). Where do they run to? 

A. To Jersey City, up the elevator, and down to the court-house, 
up Washington street and up to the elevator,and there they branch | 
out to go to different points; I don’t know but there are five differ- 
ent lines. 

Q. About how many horse-ears run daily—leave the ferry daily ? 

A. I have no idea; I should suppose there was three hundred or 
more; they run very frequently. 


(Mr. Besson objects to all the testimony on the ground that it Is 
irrelevant to the issue.) 


Being cross-examined by Mr. Besson: 

Q. All your tracks, then, are south of Newark street a considera- | 
ble distance ? | 

A. Yes, sir. 


By Mr. Bopie: 


Q. And your tracks are also south of Ferry street ? 
A. Yes, sir. 


Taken, sworn to,and subseribed this 23rd day of May, A. D. 1882, 


at Iloboken, N. J., before me— me. 


[t is consented by counsel that the signature of the witness to his 
testimony be waived. 
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165 United States Cireuit Court, District of New Jersey. 


Mayor AND CounctiL or THE City oF HOBOKEN 
v8. 
PENNSYLVANIA R. R. Co. 
Kjectment. River street. 
Mayor AND CoUNCIL OF THE City OF HoBoKEN 
v8, 
PENNSYLVANIA R. R. Co. 
Kjectment. Second street. 


Mayor AND CounciL oF THE City oF HopokEeNn 
Us. 
(LAMBURG-AMERICAN STEAM PACKET Co. 


Ejectment. Third street. 


Mayor AND CouNcIL OF THE City OF HoBoKEN 
v8. 
Nortu GERMAN LiLoyp STEAMSHIP Co. 


Ejectment. Third street. 


166 Mayor AND CounciL or THE City or Horpoken 
is. 
Apotru E. Scumiprt ef als. 


Kjectment. First street. 


Mayor anp Councit or THe Crry or Hopoken 
Us. 
Apotreu E. Scumipr ef als. 


Ejectment. Newark street. 


We consent that the act ineorporating the Hoboken Land and 
Improvement Company and all amendments and supplements, the 
riparian act (Revision Laws of New Jersey, page 950) and all amend- 
mentsand supplements thereto, and all other acts of the Legislature 
of the State of New Jersey may be read in evidence at the trial of 
the above case. 

LEON ABBETT, 
Att'y; Certain Def’ts. 
I. W. SCUDDER, 
For SCUDDER & VREDENBURGH, 
Alt’'ys for Penn. R. R. Co. 
MALCOLM W. NIVEN, 
Att'y for PUUffs in all Suits. 


167 The following sections are from the ordinance of the city 
of Hoboken approved January 9, 1858: 
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An ordinance relating to streets. 


The mayor and council of the city of Hoboken do ordain as fol- 
lows: 


Section 1. That the several streets and public alleys in the city 
of IHloboken shall be known by the names mentioned and designated, 
respectively, on the map of Hoboken made by Charles Loss and 
filed in the clerk’s office of the county of Bergen, except the street 
marked and named on said map “ Philadelphia post road,” which 
shall be hereafter known and called “ Newark street,” and that the 
public alley running between Washington and Hudson streets shall 
be called “Court street;” that the most southerly street now open 
and leading to the ferry and running east and west shall be known 
by the name of Ferry street. 

Sec, 2. That River street shall extend and run from Third street 
on the south to Fourth street and from Fifth street to the stone 
wall of Edwin A. Stevens on the north until further opened by the 
owner or owners of the premises along the line thereof for public 
use, and shall not be less than sixty feet wide. No court-yard on 
either side of said street shall extend unto the same bevond the 
distance of thirteen feet (15.) 

Sec. 5. That Ifudson street shall extend and run from Ferry 
street’ on the south to Seventh street on the north, as now laid out, 
and shall not be less than eighty feet wide at any point, and that no 

court-vard on either side thereof shall extend unto said 
168 — street beyond the distance of eighteen feet (18). 

Sec. 4. That Washington street shall extend from Ferry 
street on the south to Seventh street on the north, as now laid out, 
and shall not be less than one hundred feet wide at any point, and 
that no court-vard on either side thereof shall extend into said 
street beyond the distance of fifteen feet (15). 

Sec. 5. That Bloomfield street and Garden street shall each ex- 
tend and run from Newark street on the south to Seventh street on 
the north, and shall each be not less than sixty-five feet wide at any 
point, and that no court-vard on either side of any of said two 
streets shall extend into the same beyond the distance of twelve feet 
in Bloomfield street and eleven feet six inches in Garden street. 

Sec. 6. That Meadow street shall extend and run from Newark 
street on the south to Fourth street and from Fifth to Seventh street, 
and shall not be less than sixty-five feet wide at any point, and that 
no court-vard on either side thereof shall extend into the same be- 
vond the distance of eleven feet and six inches. 

Sec. 7. That Newark, First, and Seeond streets shall each run and 
extend from ITudson street to the line diteh which separates the 
lands of the Hoboken Land and Improvement Company from the 
meadow, and that Third, Fourth, Fifth, and Sixth streets shall each 
run and extend from River street to said diteh, and that Seventh 
street shall run and extend from Hudson street to said diteh: that 
each of the said streets mentioned in this seetion shall not be less at 
any point than fifty fect wide, and that no court-yard on either 
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169 — side of any —said last-mentioned streets shall extend into the 
same bevond a distance of six feet and six inches. 

Sec. 8. That Ferry street shall extend and run as now established 
and laid out until otherwise extended and dedicated to public use, 
and shall not be less than at any point where now laid out and es- 
tablished than one hundred feet wide, and that no court-yard on 
either side thereof shall extend into said street beyond the distance 
of fifteen (15) feet. 

Sec. 9. That Court street shall run and extend from Newark street 
to Seventh street, and shall be not less atany point than twenty feet 
wide, and that no part or portion thereof shall be used or appropri- 
ated for court-yards or any other purpose whatever except for a public 
street or highway. 


170 United States Circuit Court, District of New Jersey. 


Mayor AND CoUNCIL OF THE City OF HOBOKEN 
vs. ) 
PENNSYLVANIA R. R. Co. 
Ejectment. River street. 
Mayor AND Councir oF THE City oF HopokKEN 
vs. 
PENNSYLVANIA R. R. Co. 
Ejectment. Second street. 
Mayor AND CounciIL oF THE City oF HoBpokEN 
VR, 
HAMBURG-AMERICAN STEAM Packet Co. 


Ejectment. Third street. 


MIAyor AND CouNncIL or THE City or HOBOKEN 
is, 
NorRtTH GERMAN LLoyp STEAMSHIP Co. 


Kjectment. Third street. 


Mayor AND CouNCIL OF THE City OF HOBOKEN 
8s, 
Apo.pw E. Scumoipt et als. 


Ejectment. First street. 
Mayor AND CouncIL oF THE City OF HopokKeN 
v8. 
Apoupu E. Scumipt et als. 


Ejectment. Newark street. 


We consent that the act incorporating the Hoboken Land and Im- 
provement Company and all amendments and supplements, the 
riparian act (Revision Laws of New Jersey, page 980) and all amend- 
ments and supplements thereto, and all other acts of the Legislature 
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of the State of New Jersey may be read in evidence at the trial of the 
above case. 


LEON ABBETT, Alt’y Certain Def'ts. 
I. W. SCUDDER, 
For SCUDDER & VREDENBURGH, 
Attys for Penn. R. R. Co. 
MALCOLM W. NIVEN, 
Ally for PU ifs in All Suits. 


171 SrTate oF New Jersey, } ; 


County of Hudson, j me 


United States Supreme Court. 


Tut Mayor anp Councit or tHE Crry or Ilopoken, Plaintiffs in 
Icrror, 
v8. 


Apoupn EK. Scumiptr, Defendant in Error. 
In ejectment. 


On error to the circuit court of the United States for the district of 
‘ New Jersey. 


John C. Crevier, of full age, being duly sworn aceording to law, 
upon his oath says that he is « resident and frecholder of the city 
of Hoboken; that he is a real estate agent in said city, and that he 
deals in real estate in said city; that he ts acquainted with the value 
of lands lying in said eity of Hoboken, and that he knows the tract 
of land in dispute in the above-entitled cause as deseribed in the 
dedication, and that its value is over five thousand dollars. 


JOHN C. CREVIER. 


Sworn and subscribed before me this 10th day of October, A. D. 
1SS84. 
GEO. W. CASSEDY, 


U.S. Commissioner. 


[Endorsed :] United States Sapreme Court. The Mayor and 
Council of the City of Hoboken, plaintiffs in error, vs. Adolph FE. 
Schmidt, defendantinerror. In eleetment. On error to the circuit 
court of the United States for the district of New Jersey. Affidavit. 
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172 United States Supreme Court, of the Term of October, in the 
year of our Lord one thousand eight hundred and eighty- 


four. 


Tue Mayor anp Councit or tHe Crtry or Hopoken, Plaintiffs in 
Error. 


vs. 


Apoupu E. Scumipt, Defendant in Error. 
In ejectment. 


On error to the cireuit court of the United States for the district of 
New Jersey. 


Afterwards, to wit, on the thirteenth day of October, in the same 
term, before the Supreme Court of the United States, come the said 
The Mayor and Council of the City of Hoboken, by William 8. Stuhr, 
their attorney, and say that in the record and proceedings aforesaid 
and also in the giving the judgment aforesaid there is manifest error 
in this, to wit, that by the record aforesaid it appears that the judg- 
ment aforesaid in form aforesaid given upon the facts specially 
found by the said cireuit court upon the trial and determination by 
said court of the issues above joined was given for the said Adolph 
Ee. Schmidt against the said The Mayor and Council of the City of Ho- 

boken, whereas the said facts specially found do not warrant 
175 ~—s the said judgment and were insufficient to support the same, 

and the judgment of the said circuit court upon the said facts 
specially found should have been given for the said The Mayor and 
Council of the City of Hoboken and against the said Adolph E. 
Schmidt, and that there is also error in this, to wit, that by the record 
aforesaid it appears that the judgment aforesaid in form aforesaid 
given was given for the said Adolph E. Sclimidt against the said The 
Mayor and Council of the City of Hoboken, whereas by the law of 
the land the said judgment ought to have been given for the said 
The Mayor and Council of the City of Hoboken against the said 
Adolph E. Schmidt; and the said The Mayor and Council of the 
City of Tloboken pray that the judgment aforesaid for the errors 
aforesaid and other errors in the reeord and proceedings aforesaid 
may be reversed, annulled, and altogether for nothing holden, and | 
that they may be restored to all things which they have lost by 
occasion of the said judgment. 

WILLIAM 8S. STUHR, 
Att'y of Plt ifs in Evror. 
THOMAS N. McCARTER, 
Of Counsel. 


[Endorsed:} United States Supreme Cours The Mayor and 
Council of the City of Hoboken, pl’t’ffs in error, vs. Adolph E. 
Schmidt, def’t inerror. In ejectment. On error to United States cir- 
cuit court, district of New Jersey. Assignment of errors. William 
S. Stuhr, att’y. 
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174. ~Unirep Srates oF AMERICA,) _. 
4 ° : * 88. 
District of New Jersey, | 


[,S. D. Oliphant, clerk of the circuit court of the United States 
for the district of New Jersey, do hereby certify that the foregoing 
is a full, true, and complete transcript of the record in the cause of 
The Mayor and Council of the City of Hoboken against Adolph E. 
Schmidt and Leopold Goldschmidt as fully as the same appears on 
file and of record in my office. 

In testimony whereof I have hereunto set my hand and aftixed 
the seal of said court, at Trenton, in said district, this ninth day of 
October, A. D. 1884. 

[The Seal of the U.S. Cireuit Court, Dist. of New Jersey.) 


S. D. OLIPHANT, Clerk. 


Kndorsed on cover: New Jersey C.C. U.S. No. 172. The Mayor 
and Council of the City of Hoboken, plaintiffs in error, vs. Adolph E. 
Schmidt. Filed November 4, 1854. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1=s87. 


No. 173. 


THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN, 
PLAINTIFFS IN ERROR, 


Us. 
ADOLPIL E. SCHMIDT. 


IN ERROR TO THE CIRCULT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF NEW JERSEY. 


FILED NOVEMBER 4, 1884. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 187. 


No. 173. 


ee ne 


THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN, 
PLAINTIFFS IN ERROR, 


US. 


ADOLPH E. SCHMIDT. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF NEW JERSEY. 
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MAYOR AND COUNCIL OF HOBOKEN VS. ADOLPH FE. SCHMIDT ET AL. 1 


United States Supreme Court. 


Tue Mayor AND CouncIL OF THE City OF HOBOKEN 


te vs. 
ff 
«Sa Apo.PpHu FE. Scumiprt et al. 


In error to the ecireuit court of the United States for the district of 
New Jersey. 


yi, UNIrep STATES OF AMERICA 88: 
[The Seal of the U.S. Cireuit Court, Dist. of New Jersey. ] 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of New 
Jersey, Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment in a plaint which was in the said court before you or 
some of you, between The Mayor and Council of the City of 
Hoboken and Adolph E. Schmidt, of a plea of ejectment, man- 
ifest error hath intervened, to the great damage of the said 

~ The Mayor and Couneil of the City of Hoboken, as by their com- 
plaint appears, we, being willing that the error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinetly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 
therein to correct that error what 7f right and according to 

o the laws and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of 
the said Supreme Court, the third day of March, in the year of our 

Lord one thousand eight hundred and eighty-four. 

S. D. OLIPHANT, 
(Clerk of the Circuit Court of the United States 
for the District of New Jersey. 


[Endorsed :] United States Supreme Court. The Mayor and 
Council of the City of Hoboken vs. Adolph E. Sehmidt. In 
ejectment. Writ of error. Allowed March 3.1884. Jno. T. Nixon, J. 
Ret ble Oct. 15, 1884. William S. Stuhr, att’y. 


4 UNITED STATES OF AMERICA, 88: 
\ To Adolph E. Schmidt, Greeting : 
You are hereby cited and admonished to be and appear at the 
= S ‘ ’ re > 3s ‘ ’ : 
- Supreme Court of the United States to be holden at Washington on 
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the second Monday in October next, pursuant to a writ of error filed 
in the office of the clerk of the circuit court of the United States for 
the third circuit and district of New Jersey, wherein The Mayor and 
Council of the City of Hoboken are plaintiffs in error and you are 
defendant in error, to show cause, If any there be, why the judgment 
in the said writ of error méntioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable John T. Nixon, one of the judges of the 
circuit court of the United States for the district of New Jersey. 

Dated March 3, 1854. 

JNO. TT. NIXON, 
District Judge. 


4a (Endorsed :] United States Supreme Court. The Mayor 

and Council of the City of Hoboken vs. Adolph FE. Schmidt. 
In ejectment. On writ of error to U.S. cireuit court, distriet of New 
Jersey. Citation. William S. Stulir, att’y. 


I do hereby acknowledge service of a certified copy of the within 
citation and also of a certified copy of the writ of error in the within 
cause this seventh day of April, A. D. 1854. 

W. J. A. FULLER, 
OF Counsel, 


Supreme Court of the United States. 


ae | 


The Mayor Anp Councin ovr tHe Crry or LTlopoKkEN 
vs, 
AboLpHu EE. Scumipr. 
In ejectment. 


Know all men by these presents that we, The Mayor and Couneil 
of the City of Hoboken, William IL. Dilworth and Martin Stelgis, 
all of the city of Hoboken, in the county of Hudson and State 
of New Jersey, are held and firmly bound unto Adolph EF. Schmidt 
in the sum of five hundred dollars, to be paid to the said Adolph E. 
Schmidt, his executors or administrators; to which payment, well 
and truly to be made, we bind ourselves and each of us, jointly and 
severally, and our and each of our heirs, executors, administrators, 
and successors, firmly by these presents. 

Sealed with our seals. Dated this ninth day of February, in the 

year of our Lord one thousand eight hundred and eighty-four. 
F Whereas the above-named The Mayor and Council of the 

City of Hoboken hath prosecuted a writ of error to the Su- 
preme Court of the United States to reverse the judgment rendered 
in the above-entitled action by the circuit court of the United States 
for the district of New Jersey : 

Now, therefore, the condition of this obligation is such that if the 
above-named The Mayor and Council of the City of Hoboken shall 
prosecute its said writ of error to effect and answer all damages and 
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costs if it shall fail to make good its plea, then this obligation shall 
be void ; otherwise to remain in full force and effect. 


WM. H. DILWORTH. SEAL. 
CHARLES F. MATTLAGE. — {seat. 
F. L. PIMKEN, Mayor. [1.. s. 


Signed, sealed, and delivered in the presence of— 
WILLIAM 8S. STUHR. 


Attest: M. V. McDERMOTT, 
City Clerk. 


7 (Endorsed :) United States Supreme Court. The Mayor 
and Council ef the City of Hoboken vs. Adolph E. Schmidt. 
In ejectment. Bond. Approved March 3, 1884. Jno. T. Nixon, J. 


8 Judgment. 


United States Cireuit Court, District of New Jersey. 


The Mayor anp Councrit oF THE City oF HopokeNn 
is, 


Apo.trpu E. Scumiptr and Leopo_p GOLDSCHMIDT. 


In ejectment. 


As vet of the first day of December, eighteen hundred and seventy- 
hihe. 
JOHN T. NIXON, 
District Judge. 


Witness: 
s. D. OLIPHANT, Clerk. 


WILLIAM 8. STUHR, 
4 Ittorney for Plaintiff. 
LEON ABBETT, 
Attorney for Defendants. 


District of New JERSEY, 88: 


" The Mayor and Council of the City of Hoboken, the plain- 

tiffs in this action, by Malcolm W. Niven, their attorney, de- 
mand of Adolph E. Schmidt and Leopold Goldschmidt, the defendants 
therein, the possession of all that certain lot, tract, or parcel of land 
and premises situate, lving, and being in the city of Hoboken, in the 
county of Hudson, and State of New Jersey, and bounded as follows: 
On the north by what would be the northerly line of Newark street 
if said street were continued in a straight line to the Hudson river, 
on the east by high-water mark in the Hudson river, southerly by 
what would be the southerly line of said street if continued as afore- 
said, and westerly by what would be the easterly line of River 
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street if said street were continued to the southerly line of Newark 
street. 

And the plaintiffs say that their right to the possession of the 

same accrued on the 29th day of November, eighteen hun- 
10 dred and seventy-nine, and that the defendants wrongfully 

deprive them of the possession thereof, to their damage one 
hundred dollars. : 

And the said defendants, by Leon Abbett, their attorney, appear 
and defend this action and say that they are not guilty of the injury 
whereof the said The Mayor and Council of the City of Hoboken 
have complained in their declaration, nor of any part thereof, and of 
this they put themselves upon the country, and the said The Mayor 
and Council of the City of Hoboken do the like. 


11 Afterwards, to wit, on the thirtieth day of March, 1S80, the 

parties aforesaid, by their attorneys aforesaid, waived a jury 
for the trial of the issues in the above cause by stipulation in writ- 
ing then filed with the clerk of said court, of which the following 1s 
a Copy - 


Jury waived. Testimony may be taken before a U. 5S. commis- 
sioner or such other officer as parties may agree upon on five days’ 
notice. 

That the case is to be tried before Judge Nixon after the session of 
court of errors of New Jersey, either side having leave to move on five 
days’ notice to fix day. 

Evidence and pleadings to be printed. 

Trial to be had subject to the right of both parties to take excep- 
tions same as if it Was a jury trial. 

LEON ABBETT, 
Atty for All Except Penn. R. 2. Co. 
MALCOLM W. NIVEN, 
: Att'y for DT tis in All Cases. 
JAMES B. VREDENBURGHL, 
Atty for Penn. R. RR. Co. 


12 Afterwards, that is to say, on the twenty-sixth day of May, 

in the vear eighteen hundred and eighty-two,in the term of 
March, eighteen hundred and eighty-two, before the Honorable John 
T. Nixon, judge of the district court, at Trenton, in said circuit, come 
as well the within-named plaintiffs as the within-named defendant, 
by their respective attorneys within named, and produced before the 
said judge their respective witnesses, documents, and proofs upon 
the said issues, and the said judge, having heard the same and 
the argument of counsel thereon, retains the cause for advisement 
until the Mareh term, eighteen hundred and eighty-three, of said 
court; and on the twenty-fourth day of May ,eighteen hundred and 
eighty-tbhree, the following special finding of facts was made and 
filed by the court as the result of the evidence offered upon the trial 
of said issues : 
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13 United States Circuit Court, District of New Jersey. 


Mayor AND CouNCcIL OF THE City OF HoBoKEN 
v8. 
Apoupu E. Scumipt & AL. 


In ejectment. 


By Nixon, District Judge : 

The Mayor and Council of the City of Hoboken brought six sev- 
eral suits in ejectment in the supreme court of New Jersey against 
the owners of land on the Hudson river, in front of said city, invelv- 
ing the right of the city to extend Newark street, First, Second, 
Third, and River streets over said land to the river front without 
making compensation in damages forsuch extension. These suits 
were removed into this court by the several defendants, and by stip- 
ulation between the counsel of the respective parties have been tried 
by the court without the intervention of a jury. The claim of the 
plaintiff is for an easement, and is based upon the dedication of cer- 
tain streets, in the year 1804, by Col. John Stevens, who was then 
the owner of between 500 and 600 acres of land on the western shore 
of the Hudson river, where the city of Hoboken now stands, and 
who made “a plan of the new city of Hoboken, in the county of 
Bergen,’ and caused the same to be filed in the clerk’s office 
of said county in the month of April, 1805. This plan, on 

the map known as the Loss map, exhibits a number of streets 
14 running north and south, and a still larger number run- 

ning east and west, all of the latter, except one, apparently 
terminating on the river front at their eastern end, and one of the 
former having a like terminus on the south. Since that date, and 
by legislative authority, the river bed below the ancient high-water 
mark has been filled in for a long distance to the east and south of 
the land included in the Loss map, rendering the navigable water 
inaccessible from the streets as therein laid out and dedicated. This 
controversy has reference to extending one of these streets, not 
hamed on the map, but now called River street, to the south, and 
four others, to wit, Newark street, designated on the map the Phila- 
delphia post road, and First, Second, and Third streets, to the east, 
until they respectively reach the navigable water of the river. The 
city claims the right of extension by virtue and force of the Stevens 
dedication. The defendants resist it, asserting that the title of Col. 
Stevens was limited to high-water mark of the river in 1804; that 
the soil below the high-water mark, as it then existed, belonged to 
the State of New Jersey, which not only has never acquiesced in any 
casement over the land, but by various enactments has conferred 
upon the defendants or their grantors an absolute title inconsistent 
with any right of way in the public over the same. I find as ques- 
tions of fact in the case— 

(1.) That the tract of land on which the city of Hoboken has been 
mainly built was formerly the property of Col. John Stevens, and 
contained originally five hundred and sixty-four acres. 


6 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN Ys. 


15 (2.) That in the year 1804 Col. Stevens, then being the 

owner of said tract, caused to be made “a plan of the new 
city of Hoboken, in the county of Bergen,” known as Loss’ map, 
which was filed in the clerk’s office of the county of Bergen, in 
April, 1805. 

(3.) That the public streets laid out on said map running east 
and west extended eastwardly to the high-water mark of Iludson 
river as it then existed. 

(4.) That the only street thereon running north and south which 
concerns the present controversy is now called River street, and its 
southerly terminus on the map was at the high-water mark of said 
river. 

(5.) That subsequent to the filing of said map Col. Stevens con- 
veyed several lots or parcels of the land shown thereon to different 
persons, and describing the lots so conveyed by reference to the map 
and the streets delineated thereon, and that other owners deriving 
title from or under him have since conveyed lots within said) plan, 
describing the same by reference to the map and streets. 

(6.) That at the time of the filing of said map in the clerk’s office 
the title to all the land fronting the said Stevens property and 
lving between diigh and low water mark of the west bank of the 
Iludson river was in the State of New Jersey. 

(7.) That “The Hoboken Land and Improvement Company ~ was 
incorporated by the Legislature of said State by an act entitled “An 

act to incorporate the Hoboken Land and Improvement Com- 
16 pany, approved February 21, 1838; that by section 1 of the 

act they were authorized to hold real estate, but the amount 
held by the company should not exceed 1,000 acres at any time ; 
that by the fourth section the company was empowered to purchase, 
fill up, occupy, possess, and enjoy all land covered with water front- 
Ing and adjoining the lands that might be owned by them, and to 
construct thereon wharves, piers, and slips, and all other structures 
requisite or proper for commercial and shipping purposes, provided 
that it should not be lawful for the company to fill up any such 
land covered with water, nor to construct any dock, pier, or wharf 
immediately in front of the lands of any other person or persons 
owning down to the water, without the consent of such persons first 
had in writing. 7 

(S.) That by virtue of the powers and privileges of said act of 
Incorporation the company purchased all the land and real estate 
described in the deed of convevance from Edwin A. Stevens and 
others, bearing date May 6, 1839, and duly recorded in the clerk’s 
office of the county of Bergen, in Liber 13 of Deeds, fol. 105, and 
in whieh, among other land, is included the tract of 564 acres em- 
braced in the Loss map, and formerly the property of Col. Stevens. 

(9.) That at the time of said transfer by Edwin A. Stevens and 
others to the said Heboken Company tie land for which these suits 
were brought by the city of Hoboken was under water, and since the 
date of said conveyance has been filled up, occupied, and possessed by 
said company or their grantees, and that all of said land under water 
Was In front of and adjoining the real estate purchased by the 
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17 company ; that since the time of said purchase the company, 
or their grantees, have at various times reclaimed the land 
from the water and have constructed thereon wharves, harbors, piers, 
and slips and other structures requisite or proper for commercial 
purposes, and have been in the exclusive possession, occupancy, and 
enjoyment of the same from the time of such reclamation. 

(10.) That the eity of Hoboken was incorporated by the Legisla- 
ture of the State of New Jersey, by an act approved March 28, 1855, 
with the powers and privileges therein granted, prout the same, and 
that the territorial limits of the said city embraced all the lands 
shown on the Loss map, and also a large tract of real estate adjoin- 
ing the same on the west, extending to the west line ef lands of the 
late John G. Costar, deceased, and that previous to said Incorpora- 
tion its territory embraced (a portion of) one of the townships of the 
county of TLudson. 

(11.) That the citv of Hoboken never by ordinance recognized 
River street south of Third street, and only recognized its existence 
as farsouth as Third street by the ordinance of January 9, 1858; 
that Newark, First, and Second streets were never recognized by 
ordinance east of Hudson street prior to the ordinance of October 
5, 1875, which ordinance provided that said streets should extend to 
high-water mark on the Hudson river; and that Third street was 
never recognized east of River street prior to the said ordinance of 
October 5, 1875, which ordinance also provided that the said street 

should extend to high-water mark of said river. 
1s (12.) That no proceedings have been taken by the city to 
condemn the lands in controversy or to take them for the 
purposes of a public street, except the passage of the ordinance of 
IS75 and the bringing of these actions of ejectment claiming the 
dedication of the lands as a public street under the Loss map of 
1SO-4. 

(15.) Phat the Hoboken Land and Improvement Company, in 
consideration of 868,583.35, executed a deed to the Camden «& Amboy 
Railroad Company, dated December 1, 1864, conveying a tract of 
land at the foot or easterly end of Second street, within the bound- 
aries of which are embraced the premises that the plaintiff seeks to 
recover In the two suits against the Pennsylvania Railroad Com- 
pany, and that the Camden & Amboy Railroad Company and its 
grantees or lessees have been tn the possession of said lands since 
sala cohnyeyvance, 

(14.) That the Legislature of the State of New Jersey, by a law 
approved March 351, 1S69, authorized the united railroad companies 
of New Jersey to reclaim and erect wharves and other improve- 
ments in front of any lands then owned by them or held in trust 
for them on any tide-waters of the State, and when so reclaimed 
and improved to have, hold, possess, and enjoy the same as the 
owners thereof, subject only to the provisions that they should pay 
for such grant unto the treasury of the State the sum of $20,000 
before the first day of July next ensuing, and should also file in the 
ottice of the secretary of the State a map and description of the lands 
under water in front of the upland designated in said act; that 
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the sum of $20,000 was paid by the companies within the 
19 time limited and the mi: ip and deseription filed as required. 
Exhibit D 9. 

(15.) That an act of the Legislature of New Jersey, supplementary 
to the act to ascertain the rights of the State and of riparian owners 
in the lands lying under water, approved April 11, 1864, was passed 
on the thirty-first of March, 1869; that by a proviso to the third 
section of the same “all previous grants of lands under water or 
right to reclaim made directly by legislative act or grant or license 
power or authority so made or given to purchase, fill up, occupy, pos- 
sess, and enjoy lands covered with water fronting or adjoining lands 
owned by the corporation, grantee, or licensee named in the legislative 
act mentioned, its, his, ortheir representatives, grantees, or assigns,” are 
excepted from the operation of said supplement ; that in the fourth 
section of said act the riparian commissioners are authorized, for the 
consideration therein mentioned, to execute and deliver in the name 
of the State of New Jersey, to all persons coming within the terms 
of said proviso, a paper cap: able of being acknowledged and recorded, 
conveying and confirming to them the title to all lands, whether 
then under water or not, which were held by previous legislative 
grant or lease, either in the hands of the grantees or lessees or by 
their representatives or assigns. 

(16.) That under the provisions of said act the State of New Jersey 
conveyed to the Hoboken Land & Improvement Company, by deed 

dated December 21, 1869, for the consideration of 835,500, so 
20 much of the land and premises purchased of Edwin A. 

Stevens and others as was originally below the high-water 
mark of the river, and all lands under water in front of the same, 
and as was situate between Second and Fourth streets, if extended, 
and in front of Third street, if extended, to the exterior bulkhead 
and pier lines established by the riparian commissioners, and em- 
bracing the premises claimed in the several suits against the Ham- 
burg-American Steam Packet Company and the North German 
Lloyd Steamship Company, and that the said company and its 
grantees have been in the possession of said premises since the date 
of said conveyance. 

(17.) That on the twenty-sixth of September, 1866, the Hoboken 
Land & Improvement Company and Edwin A. Stevens executed a 
conveyance to the New York Floating Dry Dock Company for cer- 
tain lots and tracts of land, above and under water, in front of and 
to the east of First street, and the northerly half of Newark street, 
if extended, embracing the premises claimed in the suits against 
Adolph Io. Schmidt and others; that the said The New York Float- 
ing Dry Dock Company transferred the same to Frederick Kulne, 
trustee of the German Transatlantic Steam Navigation Company, 
by deed dated August 31, 1872, the said Kuline, on the same day, 
executing a formal declaration of trust to the said company ; that 
on the ninth of November, 1872, the State of New Jersey, in consid- 
eration of $22,625, granted and conveyed to said Kubne, trustee as 
aforesaid, all the right and title of said State iInand to the land and 
premises described in the above-recited deed from the Hoboken 
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21 Land and Improvement Company to the New York Floating 

Dry Dock Company, and that the same has been in the pos- 
session of the said respective grantees from the date of the respective 
conveyances. 

(18.) That on the twenty-third of April, 1872, the Hoboken Land 
& Improvement Company made a conveyance to the North German 
Lloyd Steamship Company of a lot of land situate in front of and to 
the east of Third street, if continued to the Hudson river, and em- 
bracing the premises claimed in the several suits against the North 
German Lloyd Steamship Company and the Hamburg-American 
Packet Company, and the premises have been in the possession of 
said company and its lessees since the date of said conveyance. 

(10.) That River street, as shown on the Loss map, cannot be ex- 
tended to reach the navigable waters of the Hudson river without 
crossing land outside of that shown on said map and without cross- 
ing land which, prior to April 28, 1874, belonged to the State of 
New Jersey, and which the said State, by deed of that date, leased in 
perpetuity to the Morris & Essex Railroad Company. See Exhibit 
DS. 

Irom these facts I find, as conclusions of law: 

(1.) That neither Col. John Stevens, in 1504, nor at any time 
thereafter, nor his gratitees of any portion of the land delineated on 
the Loss map, had power to dedicate to the public use as a highway 
any part of the land or water adjoining said lands and lying east of 
and below high-water mark of the river as it then existed, and that 

said land under water belonged to the State of New Jersey. 
22 and could only be dedicated or subjected to an easement by 
the State and its grantees. 

(2.) That the charter granted by the State of New Jersey to the 
Hoboken Land-and Improvement Cmpany was a contract between 
the State and the corporators; that the fourth section expressly 
authorized the corporation to fill ap all lands covered with water 
fronting aud adjoining the lands they might aequire, and to con- 
struct thereon wharves, harbors, piers, and slips, and all other struet- 
ures requisite or proper for commercial or shipping purposes, and 
that the only restriction imposed upen the corporation by the act 
was that it should not fill up or build any dock, pier, or wharf upon 
any land under water “immediately in front of the lands of any 
other person or persons owning down to the water;” and that 
neither the plaintiff in these suits nor the State of New Jersey nor 
the public was “ another person owning down to the water,” within 
the legal meaning and intent of said charter or contract. 

(3.) That the provisions of the charter of incorporation of the 
plaintiff, so far as they are applicable to the subject of the pending 
controversy, negative the plaintiff's construction of its powers under 
said charter, in that (1) it withholds from the corporate authorities 
any right or privilege as shore or riparian owners; (2) while it vests 
the council with power to take any lands that it may judge neces- 
sarv for the opening of Third street, it requires payment to be made 
to the owner for the fair value of the lands so taken and of the im- 
provements thereon, and the damage done to any district lot 
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23 or parcel or tenement by taking any part of it for such pur- 

poses; and (5) it expressly provides that nothing contained 
in the charter shall be construed to interfere with or impair the 
vested rights and privileges of any person or corporation whatever, 
except as to property taken for public use, upon compensation as 
provided for in the act. 

(4.) That the State of New Jersey, being the absolute owner of the 
land under water below high-water mark, which was the limit of 
the Stevens dedication of streets, had the right to fill in and make 
land as far as its ownership extended ; that the soil thus aequired 
and redeemed from the water was in no sense alluvian or accretion, 
which became the property of the shore-owner, but remained the 
land of the State or its grantees, and that no right or authority ex- 
isted in the shore-owner, by dedicating to the public streets to the 
limits of his ownership, to charge such newly-made land with the 
burden of an easement over it. 

(0.) That as to the two several suits against the Pennsylvania 
Railroad Company the locus in quo is embraced within the deserip- 
tions of the deed from the Hoboken Land & Improvement Company 
to the Camden & Amboy Railroad Company, dated December 6, 
S64, and also within the grant of the State to the united railroad 
companies of New Jersey of the date of March 51, 1569, wherein the 
suid companies were authorized, for the consideration therein ex- 
pressed and afterwards paid, “to reclaim and erect wharves and other 
improvements in front of any lands owned by or held in trust for 
them,” subject to no restriction other than the regulations as to 

solid filling and pier lines before recommended by the ripa- 
24 rian commissioners, and that the defendant, who is the lessee 

of the said companies, is entitled to hold said premises against 
the claim of the plaintiff, unless compensation be first made for the 
tuking thereof according to law 

(6.) That as to the two several suits against Adolph E. Selimidt 
and others the /ocus in ([ito is covered by the description of the deed 
from the Hoboken Land and Itnprovement Company to the New 
York Floating Dry Dock Company, dated August 51, 1872, and also 
within the grant from the State by its commissioners, under the pro- 
visions of the fourth section of the supplement to the act entitled 


“An act to ascertain the rights of the State and of the riparian. 


owners,” ete., to Frederick Kuhne, trustee, ete., under whom the de- 
fendants hold by mesne conveyance, and that they are entitled to 
retain the possession and ownership of said premises against the 
plaintiff until the same is condemned and payment therefor made 
according to law. 

(7.) That, as to the several suits against the Hamburg-American 
Steam Packet Company and the North German Lloyd Steamship 
Company, the /ocus in quo is within the grant from the State of New 
Jersey to the Hoboken Land & Improvement Company of the date 
of December 21, 1869, and also of the deed of conveyance from the Io- 
boken Land & Improvement Company to the North German Lloyd 
Steamship Company, dated April 23, 1872, and that the said de- 
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fendants are entitled to hold the said premises clear and discharged 
of any right or claim therein or thereto by said plaintiff. 
(S.) That none of the land and premises claimed by the 
25 plaintiff in either of the said several suits are subject to an 
easement in consequence of the dedication of public streets 
made by Col. Jolin Stevens in the Loss map of 1804. 
(%.) That the several defendants in the several suits should be ad- 
judged not guilty. 
2) Therefore, upon the said facts specially found as aforesaid, 
it is considered that the said plaintiffs take nothing by their 
said writ, but that they be in mercy, &c.,and that the said defend- 
ants do go thereof without day, Ke. 

And it is further considered that the said defendants do recover 
against the said plaintiffs seventy-five dollars for their costs and 
charges by them laid out about defense in this behalf before the 
court thereof, now here adjudged to the defendants and with their 
assent, according to the form of the statute in such case made and 
provided, and that the said defendants have execution therefor. 

Judgment signed this twenty-fourth day of May, eighteen hun- 


dred and cighty-three. 
JNO. T. NIXON, D. J. 


27 United States Cireuit Court, District of New Jersey. 


Mayor aNp CounciL or THE City oF Hopoken 
is, 
PeNNsYLVANTA R. R. Co. 
Kjectment. River street. 
Mayor anp Councin or THe City oF Horpoken 
vs. 
PENNSYLVANIA R. R. Co. 
Kjectment. Second street. 
Mayor AND Councin oF THE City oF Honoken 
vs. 
ITampurGc-AMERICAN STEAM Packet Co. 
Ejectment. Third street. 
Mayor AND Councit or THE City oF Hopoken 
v8. 
NortH GERMAN Lioyp STEAMSHIP Co. 


Ejectment. Third street. 


Mayor AND CouncIL oF THE City oF HopokeN 
vs. 
Apoupnu E. Scumipt e¢ al. 


Ejectment First street. 
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28 Mayor AND Counci. oF THE Crity_or HoroKken 
vs. 
Aporpu E. Scumipr et al. 


Kjectment. Newark street. 


Examination of witnesses had at my office, No. 3 Washington street, 
in the city of Hoboken, in the distriet of New Jersey, in the presence 
of Malcolm W. Niven, the attorney for the plaintiff, and Isaae W. 
Scudder, Esq., attorney for The Pennsylvania Railroad Company, 
one of the defendants, and Leon Abbett, attorney for all the other 
defendants, on the fourth day of August, eighteen hundred and 
eighty. | 


On the part of the plaintiff was produced as a witness ARTHUR 
SPIELMAN, who, being first duly sworn, deposes and saith: 

fam a civil engineer and surveyor and do business in- [lo- 
boken; am oa omember of the firm of Spielman & Brush. I 
was employed by the plaintiff to make a map showing certain 
things In connection with the water front; did so in conjunction 
with Levi W. Post, a civil engineer and surveyor. Mr. Post repre- 
sented the Hoboken Land and Improvement Company. (The map 


being shown to witness is identified by him as prepared by himself 
> e ‘ 


and Mr Post.) 
(Map marked by me Exhibit P 1.) 


The map shows the water front of the city of Tloboken and 

various shore lines; the shore lines are lines of solid filling, 

29 extending from Ferry street to Sixth street, made at various 
times. 

The dark-brown line shows the natural ground above tide water, 
according to Loss map, S04, and the shore line made in TSO. 

The green-shaded line is the shore line according to map made 
by Douglass for John Stevens, deceased, in 185%, 

The yellow-shaded line shows the shore line according to map 
made by W. W. Shippen in 1855. 

The blue-shaded line along the water shows the present high- 
water line and extent of solid filling. 

The red full line is the exterior line for solid tilling as established 
by the riparian commiisstoners. 

The red broken line being the furthest east, as established by the 
riparian commissioners, shows the exterior line for piers. The lines 
as deseribed are so marked on the miap. 

The ground made since ]SO0tis shown by vellow and is comprised 
between the Loss line of LSOt and the present line of LSO4 and the 
present line of actual filling. 

[fudson street is shown on this map as it was shown on the Loss 
map. | 

Newark street, First, Second, Third, Fourth, Fifth, and Sixth 
streets are shown on the map as they were on the Loss map, extend- 
ing down to the Loss line. 

There was at one time a map made by aman named Miller. The 
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shore line on that map was nearly identical in location with Ship- 
pen line, varying at some points. 
The Miller line is shown where it intersects Newark, See- 
30 ond, Fourth, Fifth, and Sixth streets, and at these intersections 
the line is marked “ Miller, 1864,” and is colored orange. 

River street was also shown on Loss map, extending from Sixth 
to Fifth streets and from Fourth street to where it intersects the 
shore line on the Loss map. 

At that time Ferry street did not exist and was not laid down on 
Loss map. ‘Phe present location of Ferry street was outside of the 
shore line as shown on the Loss map. 

Between Fourth and Fifth streets, Hudson street, and the shore 
line,a public square was laid out on the Loss map. It was called 
Hudson square on the Loss map. 

We used Iludson street as a base line in all measurements in 
making this map, because it was the most easterly street on the Loss 
map, Which ran the whole length of it. 

The distance from Hudson street to the Loss line is marked on 
this map in figures on the north and south side of each of the streets 
running east and west. Italsoshows the distance from Hudson street 
to the present line of solid filling. It also shows the distance be- 
tween the different shore lines in figures on the streets south of Fifth 
street. 

It also shows the difference between the streets as actually laid 
out to-day and as originally planned on the Loss map. 

Newark street has been widened east of Hudson street wider than 
on the Loss map. River street has been widened on the east side 
from Ferry to Sixth street; it is indicated by the original line being 
dotted and the present line being a full line. Newark street has 

been widened twenty-five feet ; it was originally fifty. 
J Riversstreet has been widened from sixty feet to seventy 
feet. 

No change has been made on the north side of Newark street; 
all of the south. The change was made on the east side of River 
street and none on the west. 

None of the other streets on Loss map have been changed down 
to the line on Loss m: ap. 

Where the streets have been continued easterly and southerly of 
the line on Loss map the same width has been maintained, except 
Third street, which has been widened ten feet on. each side east of 
River street. 

Riparian grants, beginning at the north, are shown on said map 
as follows: 

First. Grant of the State to Hoboken Land and Improvement 
Company December 21st, 1869, is shown by a red shaded line. 

Second. Grant of State to Hoboken Land and Improvement Com- 
pany May 11th, 1572, being a narrow strip. 

Third. Grant of State to United New Jersey Railroad and Canal 
Company by act of Legislature March 31st, 186! 

Fourth. Grant of State to The German Transatlantic Steam Nav- 
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igation Company November 9th, 1872. All these grants are shown 
by a red shaded line. 

These grants extended across the east ends of Third street, Sec- 
ond street, First street, and, partly across Newark street, as delineated 
on P 1. 

Being cross-examined by Mr. Scupper : 
Q. The street lines on Ross map extend only to the high-water 
line, colored brown on this map? 
o2 A. Yes, sir. 

(). Have you delineated the improvements on the reclaimed 
land on map, P 1, between the natural ground, colored brown, on 
the west and the high-water line on the east ? 

A. I have not. 

(). On Loss’ map is there any seale of width marked for River 
street ? 

A. Yes, sir; it is marked sixty feet. 

(). On Loss’ map is there any seale for Third street ? 

A. There is; marked fifty feet. 

(). Kast of River street, as shown by vour map, P 1, what is the 
width of Third street shown on map, P 1? 

A. It is seventy feet. 

(). Across the line of Third street, as delineated on map, P 1, east 
of River street, is there any improvement; if so, what ? 

A. There is a bonded warehouse, a Government bonded ware- 
house, built of brick. 

(). Immediately south of the southerly line of Second street and 
in continuation of River street southerly, as delineated on P 1, are 
there any improvements; and, if so, what ? 

A. There are none on P 1, but there are some in faet. 

(). Please state them. 

A. There are the two-story brick buildings of the Delaware and 
Raritan canal. 

(). Continuing River street southerly from the southerly side of 
Seeond street, as delineated on P 1, would the line cut in two the 

building ? 
Oo A. It would. 

(Q). Of what material is the building made? 

A. Of brick. 

(). Continuing River street, as delineated on map, P 1, from the 
southerly line of Second street down to Ferry street, as thereon 
shown, what other improvements would such continuation inter- 
sect or strike ? 

A. Stevens’ Battery and some shops of the Hfoboken Land and 
Improvement Company, a dancing platform in “ Otto Cottage ” 
garden, a carousal, and some more shops of the Hoboken Land and 
Improvement Company. 

(). Can you say when the improvements were put in by the Dela- 
ware and Raritan Canal Company or the Camden and Amboy Rail- 
road Company immediately south of Second street, as delineated on 
P1? 
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A. About 18 years ago, I believe. 

(). When was the shed of the Stevens Battery spoken of erected ? 

A. About thirty vears ago. 

(). When were the shops erected immediately south of the Stevens 
Battery on the line of River street continued southerly, as delineated 
on P 1? 

A. I do not know. 

(). How long can you remember these shops being in existence 
on the line of River street south of Second street, as delineated on 
P1? 

A. About twenty-six years. 

(). Would this answer apply to all the shops down to Ferry 

street? 
o! A. It does. 
(). You have spoken of a Miller map; do you know any- 
thing of the survey which gave rise to that map? 

A. I do not. 

(). ‘To what use is put the space included in the grant to the 
German Transatlantic Steam Navigation Company November 9th, 
S72? 

A. There is a bonded warehouse on it; and also it 1s used for 
piers and shipping purposes. 

(). Between the present high-water line on the east and the west- 
erly boundary of the grant to the German Transatlantic Steam 
Navigation Company what improvements are there? 

A. A bonded warehouse, the Eagel Hotel, and a portion of an old 
shop. 

(). Assume that the line of First street is extended easterly from 
the easterly line of River street, as delineated on P 1, to the present 
high-water line, what improvement would these lines intersect ? 

A. None. 

(). [see on P 1 vou have marked lines which would appear to be 
old pier lines; are they so intended ? 

A. They are; they show the old pier lines according to Mr. Ship- 
pen Ss survey. 

(). The reclamations below tide water, shown on P 1 and covered 
yellow, were made by whom ? 

A. By the Hoboken Land and Improvement Company and their 

vrantees, 
oo (). From what data did you get the shore line according 
to Loss’ map? 

A. From a tracing of the original map on file in Hackensack, 
which was found to agree exactly with a tracing made by Mr. Post. 

(). Can vou tell us the whole amount of land reclaimed east of 
the shore line according to Loss’ map, excluding the piers ? 

A. I cunnot. 

(). The property included in the lines of the grant to the Unitea 
New Jersey Railroad and Canal Company is how used ? 

A. For repair shops and office and pier. 

(). Is this used in connection with the navigation of the Delaware 
and Karitan canal and the business of that company ? 
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A. It is. 

(. Can you state from recollection how long such use has existed ? 

A. I think about 14 or 15 vears; it may be longer. 

Q. Have you shown on P 1 the distance between the east side of 
River street, as delineated thereon, and the exterior line for solid 
filling ? 

A. No, sir; I can tell by the seale, and will give it approximately. 

Q. Following the continuation of the northerly line of Second 
street from the easterly line of River street, as delineated on P 1, to 
the exterior line for solid filling, what is the distance ? 

A. About five hundred and twelve feet. 
36 Q). Going northerly from the lines delineated on P 1 as the 
lines of the grant to the United N. J. R. R. and Canal Com- 
pany, state the use of the land under water included in the grant to 
Hoboken Land and Improvement Company December 21st, 1860). 

A. It is used for piers and docks by the Bremen and Hamburg 
Steamship Companies. They carry on commerce between the 
port. of New York and Hamburg and Bremen. The port of New 
York extends over to the property occupied by these companies. 
The transportation of the Delaware and Raritan Canal Company is 
between Philadelphia and New York, and boats of the canal com- 
pany are laid up on that property included in’ the grant to the 
United N.J.R. Re and Canal Company for repairs, and they have 
also been constructed right across what would be a continuation of 
Second street, as delineated on P 1, east of River street. 

(). Take the lines of First street, as delineated on P 1, east of River 
street, and state how the property is used. 

A. It is used as a pier by the National Steamship Line, and com- 
merce is carried on by that line between the port of New York and 
London and Liverpool. 


(). Can you state how long ago Third street east of the line of 


River street, as delineated on P 1, was widened from W) to 7U feet 7 

A. About 16 or 17 years ago. 

(). Continue River street, as delineated on P 1, southerly and it 
intersects what ? 

A. It interseets the property of the Delaware, Lackawanna and 

Western railroad. It is used for piers for shipping coal and 
o7 iron, &e., and the general purposes of the railroad company. 
(). ‘These piers le across the line of River street, as deline- 

ated on P 1? 

A. They do. 

(). Llow many piers would River street, continued south, as delin- 
eated on P 1, intersect ? 

A. Six piers; two or three of these are in the limits of Hoboken 
city. Upon reflection, | think it would intersect three in Iloboken 
and four in Jersey City south of the Hoboken line. 

(). Llow much distance from north to south, at or about right angles 
to the line of Ferry street, is occupied by these piers ? 

A. About one thousand feet. 

Q. About how much space from north to south is oecupied by 
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these piers within the boundary line of Hoboken, opposite the line of 
River street, as delineated on P 1? 

A. About six hundred and fifty feet. 

(). Can you tell how far south of the southerly line of Newark 
street, at the westerly line of River street, as delineated on P 1, the 
property of the Hoboken Land and Improvement Company extended 
by their original title? 

A. I cannot accurately, but can approximately; 1 should say 
about eleven hundred and fifty feet. 

(). The red line, being the most southerly red line delineated on 
P 1, is intended to represent what? 

A. The northerly boundary of the Delaware, Lackawanna and 
Western Railroad Company, the lessees of the Morris and Essex 

Railroad Company. The pier at the foot of Newark street, as 
oS delineated on P 1, is at present occupied by the New Jersey 

Ice Company. The pier marked “ pile pier, March, 1875,” de- 
lineated on P 1, is used as a general shipping pier, at which tran- 
sient steamers discharge and load again for foreign ports. It is also 
occupied by a cotton compress for pressing cotton for shipment. 
The pier, as delineated on P 1, :narked “ pile pier, June, 1869,” is used 
for brick and sand and landing for excursion boats. Near the foot 
of Sixth street, as delineated on P 1, is a pier used for coaling tugs 
and steamboats. 

Redirect by Mr. Niven: 

(). The street marked Newark street on P 1 is the same as the 
Philadelphia post road on the original Loss map ? 

A. Yes, sir; the names and numbers of the streets with this ex- 
ception and that of Ferry street are the same on the two maps, 
Ferry street not being shown on the Loss map. 


further examination of the witness adjourned to a day to be here- 
after fixed. 

August 4th, 1880, 

: CHARLES MEYERS, 

U. 8S. Commissioner. 
SEPTEMBER 23, 1880. 

Examination continued in the presence of the same attorneys as 
above mentioned. 

The plaintiff offers in evidence extracts made from deeds, which 
deeds are contained in the register’s office of the county of Hudson, 
for the purpose of showing that certain property in Hoboken was 
conveyed by references to Loss’ map. The said extracts show the 
names of the grantors, the grantees, the description of the property 

conveyed, with the book and page in the register’s office. 
oo Though informal as evidence, they are admitted subject to 

a test as to their accuracy by production of duly certified 
copies of the deeds referred to if at any time deemed desirable by 
either party. 

Exhibit P 2.—John Stevens and wife to Peter Crighton. Recorded 

v—173 
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in Bergen county clerk’s office, in Liber U, page 297, showing con- 
vevance of lots 75 and 760n Loss’ map. Deed dated April 10, 1805. 

Exhibit P 3.—John Stevens to Edwin A. Stevens. Deed dated 
February 1,1822. Recorded Liber 6 of Transcribed Deeds from 
Bergen ( ‘ounty , page 258. 

Exhibit P “4—Edwin A. Stevens to John White. Deed dated 
June 12, 1832. Recorded in Bergen county clerk’s office, in Book 
L, 5, page 151. Conveys lot 59 on Loss’ map. 

Exhibit P 5.—Edwin A. Stevens and others to Hoboken Land 
and Improvement Company. Deed dated May 6, 1839. Recorded 
in Liber 15 of Transcribed Deeds, page 105. 

Exhibit P 6—Hoboken Land and Improvement Company to 
Ilenry Laivessy and wife. Deed dated April 1, 1849. Recorded 
Book 2 22 of Deeds for Iludson ¢ ‘county » page 465. 

Exhibit P 7.—Hoboken Land and Improvement Company to 
Charles Idell. Deed dated October 25, 1851. Reeorded Book 22 of 
Deeds for Hudson County, page 505. 

Exhibit P 8—Hoboken Land and [Improvement Company to 
Peter Kerrigan. Deed dated October 24, 1866. Recorded Liber 
141, page 140. | 

Exhibit P9.—ILoboken Land and [Improvement Company to Jur- 

gen FIL. Meyer. Deed dated November 12,1566. Recorded 
40 Book 141, page 155. 

Exhibit P 10—Hoboken Land and Improvement Com- 
pany to New York Floating Dry Dock Company. Deed dated Sep- 
tember 1, 1866. Recorded “Book 137, page 459. 

exhibit P 11.—New York Floating Dry Dock C ompany to Ired- 
erick Kulne, trustee of German Tr: ansatlantic Steam Navigation 
Company of the City of Ilamburg. Deed dated August 51, 1872. 
Recorded Liber 246, page 504. 

Mxhibit P 12—The German Transatlantic Steam Navigation 
Company of the City of Hamburg to Adolph FE. Schmidt and Leo- 
pold Goldschmidt. Deed dated January 25, 1878. Reeorded Liber 
020, page Lob. 

exhibit P 13.—Iloboken Land and Improvetnent Company to 
the North German Lloyd Steamship Company. Deed dated April 
23, IS72. Reeorded Book 257, page OL, 

Exhibit P 14.—Cornelius Harring, agent of forfeited estates, to 
John Stevens. Deed dated July 2, Lis t. Reeorded in Bergen Co. 
clerk’s office, Book Dof Deeds, page 437. Conveying the Hoboken 
tract. 

Mxhibit P 15.—A tracing of “a plan of the new city, Hoboken, 
county of Bergen, State of New Jersey. Hoboken, March, S04. 
Made by Charles Loss, city surveyor.” Endorsed: “Theabove plan , 
is filed in the elerk’s office of the county of Bergen the Sth day of 
April, 1805.) Ilenry Van Dalsom, clerk.” 


Mr. SpeiLMAN, being further examined by Mr. Niven: 


(). Please explain what Exhibit P 16 is; how it was made, and 
what it shows. 
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A. This tracing is an appendix to the large map, P 1, 

4] showing the docks south of Ferry street to the canal, and the 

manner in which they will be intersected by producing River 

street and Hudson street southerly to the canal. What I term the 

canal is simply a part of the river running up between the docks 

and wharves and forming a basin and used for dockage purposes. 

The original tracing was prepared by Mr. Post from surveys made 

by him and inyself jointly. The shaded blue line on this tracing 

shows the extent of solid filling under the docks at the present 
time. 

(). If River street were continued far enough south it would ex- 
tend to tide water, as shown on P 16? 

A. It would. 

(). The tide ebbs and flows at the foot of all these streets ? 

A. It does. , 

(). In vour former testimony, taken August 4 last, you say “ the 
dark brown line on P 1 shows the natural ground above tide water, 
according to the Loss map, 1804, and the shore line made in 1804.” 
You mean that the dark brown line shows the natural ground above 
the shore line, as shown in Loss’ map? 

A. It does. 

(). The tine black line at the easterly edge of the brown color in- 
dicates what? 

A. Indicates the shore line, according to the Loss map of 1804. 
I do not mean that it was a shore line made in 1804; it was the 
shore line as existing In 1S04. 

(). Can you fix a date before which Ferry street did not ex- 

ist. 
12 A. It did not exist twenty-seven vears ago. 
(). Mr. Seudder, on his cross-examination, referred to Gov- 
ernment bonded warehouses at the foot of Third street; what did 
you mean by that—that the Government owned them ? 

A. I meant that they were used as Government bonded ware- 

houses, and are still so used. 
Cross-examined by Mr. ScuppDer : 

(). What is the length of the piers from the bulkhead on map, 
Exhibit P 16, from the bulkhead as actually in existence ? 

A. The most northerly pier is about six hundred and seventy-five 
fect easterly of the bulkhead; the next pier is about seven hundred 
and fifteen feet long, and the next one is about seven hundred and 
forty feet. 

(). West of the bulkhead line how mucl: filling has been made 
between that bulkhead line and original high-water mark ? 

A. I can’t speak accurately. 

(). By estimation ? 

A. I should estimate it about half a mile. 

Q. You mean about half a mile from original high-water mark ? 

A. Yes) sir. 

(). The property delineated on P 16—is any part of it on Loss’ 
inap ? 
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A. It is not. 

Q. The piers and basins delineated on P 16 are used by what 
company ? 

The Delaware, Lackawanna and Western Railroad Company, 
as lessees of the Morris and Essex Railroad Company. 
(). The Morris and Essex railroad extends from Hoboken 
43 to where? 
A. Phillipsburgh, on the Delaware river 

Q. And the Delaware, Lackawanna and Western extends from 
Phillipsburgh to Binghampton, in the State of New York? 

A. Yes, sir. 

Q. These piers and basins are used for what? 

A. For the reception and transportation of freight. 

Q. To what points transported ? 

A. To New York and the Eastern States, and as I believe to other 
places. 

Q. South of the most southerly pier on Exhibit P16 is there a 
bulkhead line and solid filling west which would admit of the con- 
struction of other piers ? 

A. There are several other piers there now besides those shown 
on Exhibit P 16. 

Q). Ifow far south of the present most southerly pier on P 16 is 
the land reclaimed so as to admit of the construction of other piers ? 

A. I suppose it is practically that way as far as the city line, and 
further. 

Q. Extending River street southerly how many piers would it 
cross ? 

A. [ could not say from memory, but [should judge as many as 
ten. 

Q. These reclamations—were they or not necessary so as to get to 
water where piers could be erected, which water would be sufficiently 
deep for purposes of navigation ? 

(). The depth of water was sufficiently deep in_ places 
A westerly of this line, but this line of reclamation forms a 
boundary of uniformly deep water. 

Q. Do you know whether there were any grants of land under 
water made to the Morris and Essex railroad by the State ? 

A. I do not, positively, 

Q. Why do you say that Ferry street did not exist twenty-seven 
years ago ? 

A. Because I rowed across it in a boat twenty-seven years ago ? 

Q. The basin that vou have spoken of—what is the distance 
that the water flows therein from the end of the pier to the bulk- 
head line? 

A. About seven hundred and forty feet. 

Q. What is the width of the water-way in that basin ? 

A. One hundred feet. 

Q. What is the width of the water-wav between the most north- 
erly pier on Exhibit P 16 and the pier next south ? 

A. About one hundred and forty feet. The depth of the water be- 
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tween the most northerly pier and the pier next to it on P 16 is, in 
mv judgment, at the bulkhead about ten feet. 

(2. Between what piers are floats used whereon to transport cars 
with merchandise to the city of New York and elsewhere? 

A. Between the most northerly pier and the one next to it. 

(). Have you any means of knowing what was the depth of water 
in the vear 1804 immediately east of the dark line which bounds 
the color brown on map, Exhibit P 1? 

A. I can’t say. 


Redirect by Mr. Niven: 


45 Q). Can you tell who are in possession of the premises at 
the foot of Third street, of Second street, of First street, of 
Newark street, and of River street south of Seeond street ? 

A. The Bremen Steamship Company, foot of Third street, and also 
the Hamburg Company; at foot of Second street are the Penn- 
svlvania Railroad Company, lessees of the Delaware and Raritan 
Canal Company; at foot of First street are the successors of the 
Eagle Line; the Pennsylvania Railroad Company on River street 
immediately south of Second street, and the Hoboken Land and 
Improvement Company immediately south of the Pennsylvania 
Railroad Company to the northerly boundary of the Morris and 
Essex railroad,and the Morris and Essex from there tothe boundary 
of the city ; at the foot of the street is the Hoboken Land and In- 
provement Company. 


Recross by Mr. ScupDDER : 


Q). On Exhibit P 1 there are vellow lines representing piers and 
a bulkhead line; have these piers been obliterated in faet by filling 
where the delineation shows them to be in the light brown color? 

A. They have. 

(). Such parts of the pier or bulkhead line colored yellow as are 
now on this map shown to be easteriv of the present high-water 
line—do they exist in fact and have they been removed ? 

A. They do not exist in fact, and have been removed. 


ARTHUR SPEILMAN. 


16 The plaintiff rests, reserving the right to offer the book 

and page of recording, P13, and to offer a declaration of 
trust from Frederick Kubne to the German Transatlantic Steam 
Navigation Company, and such other proof as he may deem neces- 
sary on examination of the proofs already in; otherwise to give 
notice in writing of case being closed. 

September 25, 1580. 
CHARLES MEYERS, 


U. S. Commissioner. 


Plaintiff offered in evidence the following laws and ordinances 
affecting the city of Hoboken: 
“An act to incorporate the city of Hoboken,” approved March 


28th, 1855 (Laws 1850, p. 448). 
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Sec. 2. “All that part of the city lying south of the middle line of 
Third street shall constitute the first ward of said city, and all that 
part lying north of the middle line of Third street,” &e. 

Sec. 5. “ For the second ward, in Washington street, near Fourth,” 
Ke. 

Sec. 40, sub. sixth, tit. IV, of the powers of the council. “ To 
the easterly line of Iludson street—to the northerly line of Seventh 
street.” (This part repealed by act March 23, 1859, see. 10.) 

Src. 40, sub. seventh. “To regulate and order the building of a 
dock at the foot of ‘Third street, in said city, at the expense of said 
city,” &e., ke. (See this sub., Exh. A, hereto annexed.) 

Sec. 53. And be it enacted, That the council shall have power 

to take any lands that they may judge necessary for the 
47 opening of Third street, upon paying to the owner the fair 

value of the lands taken and of the improvements thereon 
and the damage done to any distinet lot or parcel or tenement by 
taking part of it for such purpose: Provided, That the owners of 
property benefited thereby shall pay a just and equitable propor- 
tion of the expenses and costs of opening said street. 

“An act to authorize the mayor and council of the city of Hoboken 
to sell or exchange the lands known ‘as the burying ground, in the 
city of Hoboken,” approved March 20, 1857 (Laws 1857, p. 49). 
The preamble recites a deed from the company to city of ground, 
Oct. 1, 1855. Act also names Hudson, River, Sixth, and Seventh 
streets. 

“An act to authorize certain streets marked out on a plan of the 
city of Hoboken to be changed,” approved Mareh 6, 18558 (Laws 
1858, p. 255). Names ILudson, Seventh, Second, Sixth, and Eighth 
streets. 

“An act to create a new township in the county of Iludson, to be 
‘alled the township of Weehawken,” approved March 15, 1859 
(Laws 1559, p. 568). Names Eighth, Hudson, Seventh, River, and 
Sixth streets. ° | 

“An act authorizing the mayor and council of the city of Hoboken 


to raise money by temporary loan for the purpose of distributing. 


relief to the families of volunteers engaged in the war service of the 
United States,” approved Mareh 19, 1862 (Laws 1862, p. 25). 
Names First, Washington, Newark, and Bloomfield streets. 
48 “An act to vaeate a portion of an alley called Court street, 
in the city of Hoboken,” passed March 21, 1865 (Laws 1865, 
p. 411). Names Court street, Seventh and Eighth streets on Loss’ 
map. 
Supplement to city charter, Mareh 21, 1865 (Laws 1865, p. 412). 
See. 15 names Garden, Fourth and Fifth streets. 

Supplement to city charter, March 21, 1866 (Laws 1866, p 570). 
Names Third, Adams street to Hudson street. 

Supplement to city eharter, April 6, 1866 (Laws 1866, p. 1045). 
Names Eighth, Hudson, Seventh, River, Sixth, Ferry streets, Willow, 
Newark, Paterson plank road. 

Supplement to city charter, approved April 4, 1867 (Laws 1867, 
p. 689). See. 1, sub. eighth, names Bloomfield street. 
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Supplement to city charter, approved April 7, 1868 (Laws 1868, 
p. 838). Names Fifth, Fourth, Garden, and Willow streets. 

“An act to create a fourth ward in thecity of Hoboken,” approved 
March 16, 1869 (Laws 1869, p. 411). Names Willow street. 

Supplement to city charter, approved February 23, 1870 (Laws 
1870, p. 277). Names Willow street, Newark avenue, Hackensack 
plank road. 

Supplement to city charter, approved April 6, 1871 (Laws 1871, 
p. 1421). Sees. 16 and 19 name Second, Thirteenth, and Ferry 
streets, Eighth, Willow. 

“An act to provide for the construction of a main sewer in 

49 the city of Hoboken and township of Weehawken” (Laws of 

1875, p. 799). Mentions Jefferson, Second, Fifteenth, and 
Sixteenth streets. 

Supplement to charter (Laws of 1873, p. 358). Mentions Garden, 
Willow, Hudson, River, Fourth, and Fifth streets; improvement of 
Hudson and Chureh square. 

Supplement to charter (Laws of 1873, p. 749). Mentions Meadow 
and Fifteenth streets. 

Supplement to charter (Laws of 1874, p. 402). Reannexing Wee- 
hawken. Mentions Bloomfield street. 

Supplement to charter (Laws of 1574, p. 524). Boundaries of 
I{udson square defined, Hudson street, Fourth street, Fifth street, 
and Hudson river. 

Supplement to charter (Laws 1874, p. 524). Improvement of 
squares. Mentions Hudson, Garden, Willow, Fourth, and Fifth 
streets. 

Supplement to act providing for main sewer in Hoboken and 
Weehawken (Laws of 1874, p. 559). Mentions Jefferson, Second, 
Kighth, Clinton, Willow, Garden, Meadow, Thirteenth, First, Ferry. 


Ordinances. 


An ordinance relating to streets, approved January 9th, 1858. 
Names on Loss’ map adopted, except Phila. Post rvad to be called 
Newark street, and Court street Ferry street; River street to extend 
and run from Third to Fourth, and from Fifth to stone wall 
east; Hudson street to extend and run from Ferry to Seventh; 

Washington street to extend and: run from Ferry to 
50 Seventh: Bloomfield street to extend and run from Newark 

to Seventh : Garden street to extend and run from Newark 
to Seventh: Meadow street to extend and run from Newark 
to Fourth, and from Fifth to Seventh: Newark street to ex- 
tend and run from Hudson to line ditch; First street to extend 
and run from Hudson to line diteh; Second street to extend and 
run from Hudson to line diteh; Third street to extend and run 
from River to line ditch; Fourth street to extend and run from 
River to line ditch; Fifth street to extend and run from River to 
line ditch; Sixth street to extend and run from River to line ditch ; 
erry street to extend and run as now established (Jan., 1858); 
Court street to extend and run from Newark to Seventh. 
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An ordinance to authorize, license, and permit the Hoboken and 
Weehawken Horse Railroad Co. to lay tracks and run cars thereon 
in the city of Hoboken, approved January 4, 1860. Names Ferry, 
Washington, Newark, Second, Fourth, Sixth, Eighth. 

An ordinance to amend an ordinance entitled An ordinance re- 
lating to streets, approved January 9, 1858, passed October 5, 1875, 
approved October 5, 1875, provides that sec. 7, entitled An ordinance 
relating to streets, January 9, 1858, be, and the same is hereby, re- 
pealed. 

2nd. That Newark, First, Second, Third, Fourth, and Fifth streets 
shall each run and extend from westerly line to city to high-water 
mark on Hudson river; that Sixth street shall run and extend from 
River street to westerly boundary of city; that Seventh street shall 
run and extend from Ifudson street to westerly boundary of 

city. 
ol drd. That each of said streets mentioned in said preceding 
section shall not be less at any point than fifty feet wide, aud 
that no court-yard on either or any of said streets shall extend into 
same beyond a distance of six feet and six inches. 

4th. All ordinances and parts of ordinances inconsistent with the 

provisions of this ordinance be, and the same are hereby, repealed. 


United States Cireuit Court, District of New Jersey. 
Mayor AND CouNcIL OF THE Crry oF LlOoBOKEN 
vs. 

PENNSYLVANIA R. R. Co. 

Kiectment. River street. 

Mayor AND CouNCcIL OF THE Crry OF TLopokEN 
vs. 

PENNSYLVANIA R. R. Co. 

Kjectment. Second street. 


Mayor AND CouNCcIL OF THE Crry oF HoBpoKEN 
vs. : 
HLAMBUuRG-AMERICAN STEAM Packet Co. 


Kjectment. Third street. 


Mayor AND CounciL oF THE Crry or HLloRBoKEN 
is, 


Norti GERMAN Lioyp STEAMSHIP Co. 


ae | 
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jectment. Third street. 
Mayor AND CouNCIL OF THE City oF Hopoken 
vs. 
ApoLrH E. Scumiprt et al. 


Ejectment. First street. 


f 
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MAYOR AND CoUNCIL OF THE C1Ty OF HOBOKEN 
vs. 
Apo.pHu E. Scumiprt e al. 


Ejectment. Newark street. 


It is hereby stipulated and agreed between the parties and their 
respective attorneys that the examination of William W. Shippen, 
signed by him and sworn to before Frank G. Haugiwout, notary 
public, New York city, be read and used in the above-entitled suits 
with the same force and effect as if the same had been duly taken 
before a United States commissioner in New Jersey, and that for 
all purposes the same shall be considered as testimony in each of 
the above causes. 

LEON ABBETT, 
Attorney for All Defendants Except Those Represented 
bu Ilon. I. W. Scudder. 
I. W. SCUDDER, 
Attorney for Penna. R. R. Co. 
, MALCOLM W. NIVEN, 
Attorney for Plaintiff. 


. 
_ 
> 
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Examination of witnesses for the defendant had in the presence 
of Malcolm W. Niven, Esq., attorney for the plaintiff; Isaae W. 
Scudder, Esq., attorney for the Pennsylvania Railroad Company, 
one of the defendants, and Leon Abbett, Esq., attorney for the other 
defendants, on the fourth day of March, 1581. 


On the part of the defendants was produced as a witness WILLIAM 
W. Suiprenx, who being duly sworn, deposes and says: 


lam president of the Hoboken Land and Improvement Com- 
pany. Tam also one of the executors under the will of Edwin A. 
Stevens, deceased. IT first went to Hoboken on the first of January, 
IS47. IT came there as general agent of the company. I was not 
familiar with Hoboken before that time, but from that time to the 
present I lave been familiar with the property of the company and 
the property of Mr. Stevens, and have had charge of it. 


(Witness looks at copy of Loss’ map in evidence as Exhibit P 15 
and savs:) 
I am familiar with the premises shown on that map; there have 
been changes in the outlines of the property from 1805 up to the 
time that IT saw it. 
a (). In the deed to John Stevens, in evidence as Exhibit P 
14, the southerly boundary of the tract conveyed to him is 
described as follows: Thence southeasterly down the hill to the edge 
of the meadow, where the creek runs near the upland—that creek that 
parts Hoboken and Harsimus; thence easterly along said creek as 
it runs to Hudson and North: river. Does the loss map show this 
southerly boundary ? 
A. No. 
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Q. Can you tell what the line represents in the southerly bound- 
ary of the tract as shown on the Loss map? 

A. It is intended to represent, evidently, the shore of the cove 
from Iludson river up to the westerly line of Washington street, but 
beyond that point westerly I do not think either the northerly or 
the southerly line in continuation represents the shore front of the 
cove westerly. The shore front was farther west and the cove ran 
farther back than is shown on this map. I understand that the 
single dotted — on Loss’ map were intended to represent the bound- 
ary between meadow land and upland; where there are double 
dotted lines they are probably represent old arm roads. 

(). What was the name of this creek that was referred to in the 
deed to John Stevens? 

A. It was ealled Iloboken ereek ; the creek can be traced still, 
although it is very much cut off by streets, ete.; but a large portion 
of it can be traced; it ran in crooked lines from near where the 

Paterson plank road strikes the meadows (about the contin- 
DD uation of First street) to the tide bank, near the line of the 

extension of Meadow and Newark streets; the course of it 
was entirely outside of the land shown on Loss’ map. 

Q). There is a pier shown on the southerly extremity of the prop- 
erty on the Loss map. Was that pier in existence at the time you 
went to Hoboken in 1847? 

A. No, sir. 

(). Has it been there at any time since? 

A. No. 

(). Is there any evidence of any pier ever having been there ? 

A. There is no visible evidence of any pier having been there; 
this property was filled in at this point partly before I came there 
and partly after T came there. 

(). State what is the present condition of the land where that pier 
is shown on Loss’ map. 

A. It is filled in solidly and is oceupied partly by Ferry street and 
partly by the Morris and Essex R. R. depot, except possibly a few 
feet of the most extreme end may be now water under the pile-work. 

Q). What is the Philadelphia post road now ealled, which is shown 
as the most southerly highway on the Loss map? 

A. Newark street; the Loss map does not show Ferry street or 
any other highway where that is now laid out on the maps. 

(). What was the condition of the river end of the Philadelphia 
post road or Newark street in 1847? 

A. It was opened or partly opened down to the then bulkheads 

or the river and from there to the west; I don’t think it was 
a opened fifty feet wide; the north side of it was marked by a 

fence which enclosed a pleasure ground connected with the 
Otto cottage, and on the south of it was the ferry vard, the fence of 
which, | think, stood in about the southerly line of Newark street. 

(). Where was the bulkhead on the river of which vou speak ? 

A. It was about where the shore line is shown on Exhibit P 1 as 
of the vear 1839 or 1855. [think these two lines were intended to 
be identical from the southerly extremity up to the line of Third 
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street, but from differences in surveys of different surveyors or from 
some other cause they appear to be some feet apart on the map 
marked Exhibit P 1. That part of Hoboken which lies between 
the northerly boundary line of Jersey City and the southerly line of 
the land conveyed to John Stevens in 1784 was acquired by the 
Hoboken Land and Improvement Company or its grantors from 
Anthony Dey, Mr. Newkirk—I think Garrett Newkirk—and_ there 
may have been another outside party. No portion of this track 1s 
described in the deed of 1784 to John Stevens. I think that these 
purchases were all made subsequent to the making of the Loss map. 

(). Will you please describe the condition of the property in Ho- 
boken in 1847 between the southerly line of the property shown on 
the Loss map and the north line of Jersey City as that line now 
eXIsts ? 

A. South of the line of the Loss map it was filled in from about 
the easterly line of Washington street down to the ferry and south- 
erly about 200 feet south of the southerly line of Ferry street. 

(). Where were the ferry buildings situated in 1847? 

ay) A. I think they were about in what would be the line of 

erry street where it would be cut by the extension of the 
easterly line of River street. The slips are shown on Exhibit P 1, 
in the extension of the line of Ferry street, colored yellow. The 
pink line at the southerly extremity of Exhibit P 1, being the line 
crossing the extension of Ferry street, is the boundary line of the 
property of the Morris and Essex R. R. Co. and the Hoboken Land 
and Improvement Co. The easterly line shown on the Loss map I 
have always understood to be the line of high water of the Hudson 
river, and from my own knowledge of it above Third street I know 
it was high water. 

(). State what changes have been made since 1847 up to the pres- 
ent time in the southerly extension beyond the southerly line of 
Loss’ map. 

A. The land has been tilled in where it was not filled in in 1847 
and extended out into the river; filled in south, east, and west; and 
the ferry houses have been carried out and placed farther north and 
farther east, as shown on Exhibit P 1. The land is now filled out 
solidly to the lines of IS7%, as shown on Exhibit P 1. Where there 
ure no structures appearing bevond that line they are merely piers 
on piles and not solid filling. Ferry street has been built up on the 
northerly side since then—one lot west of Hludson street and one lot 
east of ILudson street—and south of the pink lineon Exhibit P 1 are 
now the depots.tracks, and buildings of the Morris and Essex R. R. Co. 

In 1847 south of Ferry street there used to exist the Atlantic 
o8 Hotel and the Hudson County Uotel, which have been re- 

moved and the railroad buildings, tracks, and depots put in 
their places—built on the site thereof. There was a map made 
in 1852 which showed the condition of the shore front and buildings 
at that time. 

This map is offered in evidence and admitted as Exhibit D 1, 
with leave to defendants to substitute.a copy thereof in place of the 
original. 
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The witness continues: I think that the bulkhead line on the 
Hudson river, as shown on the map of 1852 (Exhibit D 1), is the 
same as the shore line of 1839 and 1855, shown on Exhibit P 1. 
The map of 1852 does not show River street at all. 

Q. What was the condition of the land at the foot of Newark 
street in 1847? 

A. It was shown on the map of 1852 (Exhibit D 1), except that 
the long pier near the foot of First street was built during the sum- 
mer of 1847. The company had a private wharf south of the line 
of I irst street and north of the line of Newark strect, and over this 
wharf and through Newark street they went frém and to the pier 
last mentioned. ‘The company charged wharfage for vessels lving 
alongside of its wharf, which was in front of the block which is 
marked on the map of 1852 (Exhibit D 1) “ Otto Cottage, H. 
Otto.” 

Q. What changes have been made since then ? 

A. Newark street has been extended ont since 1847 about 250 feet 
by solid filling, and buildings have been erected on the north line 
of Newark street 100 feet east of the extension of River street. 

About 75 feet south of the southerly line of Newark street, 
59 in the line of the extension of River street, there is a brick 

wall, which is the wall of the ferry shop | yard belonging to 
the company. River street has never been In use as a street south 
of Second street. At the foot of Newark street now there is a pile 
pier used by the Iloboken Land and Improvement Co. on the south 
side and by the German Transatlantic Steam Navigation Co. This 
pile pier would cross the extension of Newark street, as it is shown, 
50 feet wide on the Loss map. 


Mancu 7, 1SSI—? a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Direct examination of Wirttam W. Suipren continued: 


(Q. Ilow long has the extension of Newark street down to the 
bulkhead line existed ? 

A. Ever since I knew it. The bulklead line has gradually been 
filled out farther and farther, from time to (ime, into the river. The 
pier which is shown on the Loss m: ap at the southerly end thereof 
never existed within my memory. This is the only pier that was 
shown on the Loss map. 

©. What was the condition of the river end of F irst street when 
you first knew it? 

A. There was a fenee across [irst street at the easterly side of 
Iludson street when I first knew it,in IS47, and the rest of the street 
east of Hudson or a portion of it was used as a vard for the Otto 
Cottage and a portion for the battery vard. None of the street east 
of Iludson was open or used as a street at that time. In the part 

of Mirst street enclosed in the battery vard there was a watch- 
60 man’s house, and there wes a gate whieh opened into a pas- 
sage-way that went to Newark. street along the water. 
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Q. Has that fence ever been taken away ? 

A. The fence on the east side of Hudson street was taken away 
some time after the sale of the water front to the New York Float- 
ing Drv Dock Co., but I cannot give the exact date; that was about 
1866, which, I think, was about the date of the sale to the dry dock 
Co., and it has remained down ever since. 

Q. At that time what part was sold to the dry dock Co.? 

All the water front from the centre of Newark street, as shown 
on toe map, to a point 200 feet south of the southerly line of Sec- 
ond street continuously along, conveying that.part which would be 
the extension of First street, the balf of Newark street, and the ex- 
tension of First street. 

(). Where did it begin ? 

A. The conveyance began on the line of the extension of River 
street and went east out into the river as far as the rights of the 
parties extended. 

Q). What other changes have there been in First street ? 

A. The extension of the line of First street has been filled out 
further into the river by the dry dock Co., but First street east of 
Hudson has not been improved or anything done with it except 
the removal of the fences. 

(. What was the condition of the river end of Second street at 
the time you first knew it? 

A. There was a fence across the line of Second street west of the 

westerly line of River street. The fenee is shown on 
G1 the map of 1852 (Exhibit D 1), and this fence remained 

there until the company sold the land to the Camden and 


“Amboy Railroad Co., which, [should think, was about 1862 or 1863. 


Then that company changed the fence to the south line of Second 
street and the east line of what would be the extension of River 
street. The conveyance to the Camden and Amboy R. R. Co. em- 
braces what would be the extension of River street south of the 
southerly line of Second street and what would be the extension of 
Second street east of the easterly line of River street. 


Deed from the Hoboken Land and Improvement Co. to the Cam- 
den and Amboy Railroad Co. offered in evidence, with the under- 
standing that a copy of the same may be substituted for the original, 


marked Exhibit D 2. 


(). Was there any other change in Second street ? 
A. I think not, except that it has been paved down to the curb 
line of River street. 


iv Mr. NIVEN: 
(). And the company has disposed of property on the line of the 
street down to the corner; it is a public street ? 
A. Yes; at the point where the extension of River street would 
cross the southerly line of Second street are situated ig buildings, 
shops, and offices of the Camden and Amboy R. I. Co., which have 
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been there, I think, since 1862 or 1865 
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sy Mr. ABBeETT: 


(). How far south do those buildings go in what would be the ex- 
tension of River street ? 
A. Some of them, I think, go 100 feet south of Second street. 
62 I suppose the buildings in the extension of River street at 
those points south of Second street are worth from 812,000 to 
$15,000. The buildings are now used by the Pennsylvania Rt. Rf. 
Co., and contain very valuable machinery and tools, which are in 
constant use. What would be the extension of River street south of 
the southerly line of Second street and what would be the extension 
of Second street east of the easterly line of the extension of River 
street have never been open to the public, but have always been 
fenced off and the public prevented from using the same. 


By Mr. Niven: 


(). Second street, from the easterly line of ITudson street down to 
the easterly line of the extension of River street, is an open public 
street, and opened, paved, and improved by the [loboken Land and 
[improvement Co., and the property sold on the line of the street by 
reference to the street as. it exists, and so opened by the TLloboken 
Land and Improvement Co. ” 

A. Yes; the extension of Second street easterly is in the line of 
those shown on Loss’ map. 


By Mr. Anperrt: 


Q. What was the condition of Third street in 1847? 

A. Third street in ISt7 had il fence aCPrOss it, probably near the 
middle of what would have been the extension of River street as 
shown on Loss’ map; that fence was a continuation of the original 
fence which crossed Second street in S47 and which had been there 

several years; 1t was an old fence when I first knew it; i 
63 think it had been there twenty years before [| saw it, which 
would run it back to 1827.) It was upland cast and west of 
this fence. The old ship-vard was at this point; that ship-vard 1s 
shown on the map of 1852 (exhibit D1), and is marked “ ship- 
vard.” The building shown on that map which crosses the exten- 


sion of Third street was an old blacksmith shop and mould loft. 
By Mr. Niven: 
(Q). The map of 1852 does not show River street at all, does it? 
A. No. 
iy Mr. Apnetr: 

Q. What changes were made in Third street after 1847 ? 

A. The property 100 feet east of the line of River street was leased 
and subsequently sold to the North German Llovd Steamship Co., 
and across Third street east of this line was built a large brick 
United States bonded warehouse, which is there now and used for 
that purpose. The conveyance embraced Third street and property 
north and south of it. The map, Exhibit P 1, shows only so much 
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of the grant.of the State to the Hoboken Land and Improvement 
Co. made December 21, 1869, as is now occupied by the North Ger- 
man Lloyd Steamship Co. and the Hamburg-American Steamship 
Co., the deed having been to the North German Lloyd Steamship 
Co. for the whole plot. The grant of the State of 1869 embraces all 
the land originally below the line of high-water mark as shown on 
the Loss map, and ail lands under water in front of the upland as 
shown on that map out into the Hudson river, as will be seen by 
reference to said grant, which isin evidence as Exhibit D 3. 
G4 The company now owns on the north side of Third street 100 
fect east of River street as the lines now are and their grantees 
own on the south side. The street is now open down to the line of 
the property sold to the North German Lloyd Steamship Co., and 
improved by the Hoboken Land and Improvement Co. at its own 
expense, and not by the city. This improvement was made -by the 
company before it sold the land on either side of River street. This 
company widened Third street ten feet east of the easterly line of 
River street; this widening was done with reference to the contem- 
plated business to be done by the steamship company or other par- 
ties that might come there for commercial purposes. 
(). What was the condition of Fifth street in 1847? 
A. There was a fence running from about the line of Fourth street 
north across Fifth and Sixth streets, as far as ] can remember, not 


far from the present line of River street as shown on Loss’ map. 


From Fourth and Hudson streets northerly and eastwardly there 
was a high bluff running off some distance and then sloping down 
to the river, and on the top of that bluff and the top of the slope 
there was a fence along the southerly line of Hludson square; cross- 
ing the square the fence ran north to somewhere about in the line 
of River street up to the line of Sixth street: it then continued 
north up to the Elysian Fields; it was the fence that separated the 
walks leading to the Elysian Fields from what was known as the 
orchard pasture. The orchard pasture was bounded generally by 

Fourth street, Washington street, and the fence or the walks 
65 leading to the Elysian Fields, and northerly by the fence of 

the Castle Point property, which was probably in the line of 
Seventh street. 

(). When was that fence changed ? 

A. Between 1847 and 1853 a portion of the high land had been 
taken down, so that the southerly fence of the pasture lot was moved 
to about the north side of Fifth street, but the fence which separated 
the walks leading to the Elysian Fields from the open lots west of it 
still remained down to about the line of Fourth street, crossing Fifth 
and Sixth streets. The walks that I refer to were not only the river 
walk leading to the Elysian Fields, as it now exists, but other walks, 
which have since been obliterated, and which ran along the top of 
the slope leading from the high land to the river. That fence re- 
mained there, crossing Fifth and Sixth streets, until the River ter- 
race houses were commeneed, which I think was about 1856; it was 
then removed. There is a fence across the end of Sixth street at 
present. There is none across the foot of Fifth street; it is open to 


32 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN Ys. 
the river now. Fifth street now runs down to the piers, and there 
is nothing in the line of that street, except the dock-master’s office, 
ona part of the northerly end of it; one-half of the street is im- 
proved; the other half is taken up by the slope down to the levels 
of the public square. There are two fences at Sixth street now east 
of River street, one about 190 feet east of River street, and the other 
about 125 feet east of that one. The property between the 
66 two fences is occupied by Henry Morton asa yard for his 
dwelling. It was formerly occupied by Robert Weir, and was 
occupied by him at the time of the commencement of these suits. 
The property in extension of Sixth street is now occupied by Charles 
Schultze as a lumber yard. 
Q. What was the condition of River street north of Third street 
in 1847? 
A. There was no visible street there; there was nothing on the 
ground to show any portion of the street; there was nothing south 
of that point; nowhere in the line of River street was there any 


visible street at that time, either north or south of it. The map of 


1852 (Exhibit D1) shows the aetual condition of the land at that 
time without any River street whatever. And in front of the 
ship-yards, between second street and a point 100 or 200 feet north 
of Third street, trees were planted along the easterly line of the 
ship-yard fence, as shown on the map of 1852, and another paralied 
line of trees some thirty-five or forty feet west of them, as if the 
purpose had been, eventually, to put in a street diagonally ; some 
of those trees are there still, but the most of them have been removed 
to open River street as it now Is down to Second street, and to build 
the houses on the west side of River street. The first improvement 
made, which in any way affected River street as shown on Loss’ 
Inap, Was the grading of River street between Third and Fourth 
streets, and the erading of Third and Fourth streets to River street 
from Ifudson street, for the PUPpPOse of erecting buildings on the 

westerly line of River street between Phird and Fourth streets, 
67 What is now called River Terrace, and in erecting buildings 

on the block bounded by Third and Fourth, Hudson and 
River streets. After these Improvements were made vou could go 
down Fourth street to River street and down River to Third street. 
- About in the line of Third street was the main gate leading into the 
ship-vard which was used by the company. There was no fence 
east of the ship-yard fence, and the river front of the ship-yard was 
ushed for launching vessels and other ship-yard purposes. There 
were several very large clipper ships built there, besides several 
steamboats. 

The next Improvement on River street was between the lines of 
Fifth and Sixth streets, north of TLudson square. It was leveled 
down and used asa carriage drive to Castle Point, Mr. Stevens’ 
place, but open to the public, and also to the house called the Shanty: 
that improvement was made in the nature of Opening itas a country 
road, but it was not in the exact line of the street: it was not 
straight, but it was used by the public. River street was afterwards 
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between Fifth and Sixth streets graded and improved, and is now 
In use as a street between these points. 

The next improvement was between Third and Second streets. 
The space now covered by River street between these two points 
had been filled up prior to 1847, but no street had been laid out 
over it. About 1858 Riverstreet, between Second and Third streets, 
was partially laid out and opened by the company from Third street 
some distance down, and the balance of it opened and finished down 
to Second street by curbing, paving, &e., about ten or eleven years 

ago. The company has widened River street on the east. 
OS North of Second street the company has widened River street 

ten feet bevond the width of it, as shown on Loss’ map, or 
the extensions of the lines as shown on that map, making the street 
actually 70 feet wide instead of 60 feet. as shown on Loss’ map. 
North of Second street, Exhibit P 1 shows the lines of River street 
correctly as they now exist. No River street now exists south of 
Second street. The map, Exhibit P 1, south of Second street, does 
not correctly state the fact when it says, “ Present east house line of 
River strect as laid out by the Iloboken Land and Improvement 
Co.” The Hoboken Land and Improvement Co. never laid out any 
such line south of Second street, and the Map is incorrect with 
reference to that. 

(). Look at Exhibit D4and state whether that map correctly 
shows the condition of the property delineated thereon October 29th, 
ISTS, and also the improvements then existing thereon, and also 
the claim of the etty. 

A. Taking it forgranted that the claim of the city is as delineated 
on said map, my answer is that it does. There is a part of the ex- 
tension of Newark street marked, “This property isewned by Adolph 
Minil Schmidt and Paul Leopold Goldschmidt and is now used as a 
street.” The Company has never dedicated this as a street, and it is 
au part of their conveyance to the New York Floating Dry Dock Co., 
who, and their suecessors, claim to own it as their private property. 
This land so marked as the extension of Newark street is a portion 

of the grant of the State tothe German Transatlantic Steam 
0 Navigation Co. November 9, IS7Z, and is shown on Exhibit 

I’ 1 as the northerly part of the premises marked, “ Pile pier, 
June, 1860." [know of no other grant of any part of the extension 
of Newark street by (ue State. 

The grant of the State to the German Transatlantic Steam Navi- 
vation Co. offered in evidenee and admitted, with the understand- 
ing that a copy may be hereafter substituted for the original; it is 
inarked Exhibit D 5. 


(The witness econtinues:) The extension of Second street is covered 
by a grant by the State to the United New Jersey Railroad and 
Canal Companies by act of the Legislature, Mareh 31, 1869, as shown 
on Exhibit P 1. 


This grant is offered in evidenee and admitted, with the under- 
standing that a copy may be used; it is marked Exhibit D 6. 
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The extension of Third street is covered by a grant made by the 
State to the Hoboken Land and Improvement Co. December 21, 
1869, as shown on Exhibit P 1, and in addition to what is shown on 
that map all the land easterly beyond the line of high-water mark, 
as shown on the Loss’ map, as will appear by reference to said 
grant. 


This grant is offered in evidence and admitted; it is marked Ex- 
hibit D 7. 


There is no other grant by the State of any of the land under 
water or any of the property shown on Exthibit P 1 that Tam aware 
of, except it be the grant or lease to the Morris and Essex R. It. Co., 

south of the southerly pink line shown on Exhibit Pol. rex- 
1 hibit ? 16, which is a supplement to Exhibit P 1, shows the 
grant or lease to the Morris and Essex Rt. R. Co. 


The lease is offered in evidenee and admitted; it is marked Ix- 
hibit DS. 


(). What was the condition of the fences on the river side of the 
Iloboken tract in 1847? 

A. There was a fence in 1847 on the easterly line around what ts 
marked “floboken ferry yard” on Exhibit D1 (nap of 1552), be- 
tween Ferry and Newark streets, which fence continucd on the 
southerly line of Newark street down to the then bulkhead. The 
next fence north of that was a fence enclosing the plot marked on 
the map of 1852 as the Otto cottage, and extending across the line 
of First street in the east line of Hludson street, and continuing along 
that east line of ILudson street to Second street: thence easterly to 
the fence shown on the map of 1852 as the westerly boundary of 
ship-yvards, and continuing thence along the ship-vards to a stone 
yall which ran out into the river, striking the land about 100 feet 
north of the northerly line of Third street; thence out along the 
stone wall to the river, enclosing the ship-yards. The next fence 
north of that is the fence separating the walks leading tothe Elysian 
fields from the orchard pasture lot, as heretofore described in my 
testimony. There were fences between the Atlantic Ilotel and the 
Ifudson County Hotel south of Ferry street, and there were fences 
enclosing the vards of these hotels south of that street, substantially 
as shown on the map of 1852, Exhibit D1.) The ferry buildings at 

the toot of Ferry street in 1847 were nearly in the same loca- 
ra tion that they are shown on the map of 1852.) Some of the 

buildings on that map of 1852 were not then erected in 1547, 
and the building which existed in the northerly line of Ferry street 
In 1547 is not shown on the map of 1552. 


Cross-examination by Mr. Niven: 
(The witness is shown map of 1852, marked Exhibit D 1.) 
(). What is that map? 


A. [tis a map that was published by order of the Hoboken Land 
and Improvement Company to show the lots for sale in 1562. 
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Q. Do you know who made it? 
\. I do not. 

). Does it show the lots that they had for sale at that time? 

A. Yes. 

). Did they offer lots for sale by it at that time? 

\. No—that is, it never was mentioned in deed and descriptions. 
(). | mean was it used in selling lots in order to show their loca- 


(). And the condition of the streets? 
A. Yes: but the deeds were principally given by Loss’ map; our 
printed deeds refer to Loss’ Tay. 
(). Are the streets as laid down on that map the same as the 
streets on the Loss nap as far as the streets on the Loss nap €X- 
tend, having reference to the changed condition of the same? 
(P- A. Yes; they are of the same width and the same streets, 
except Ferry street and the extensions — the water lines 
shown on Loss’ map. 
(). Does this map show correctly Newark street as it existed at that 
Linnie 


\. | think it does. 


4 


). Leading down to the bulkhead ? 
A. Yes. 

(). As an open street? 

. Vou 


(. Doos it show First street as 1t was mapped at that time or as it 
existed ? 

A. This map does not correetly show First street; it was actually 
tapped on this mapas running down to the bulkhead, but in fact 
it was fenced across at the line of Iludson street and elsewhere and 
used as private property. There were a number of those maps 
printed and given to parties proposing to buy lots and parties pur- 
chasing lots to show the location and condition of things. 

() Please describe in detail the various structures on the line of 
River street ? 

A. (Witness refers to Exhibit D4.) Beginning on the south of 
the machine shop and blacksmith shop, between Ferry and Newark 
streets, is a two-story brick building filled with valuable machinery 
and tools. The other buildings on that block are all of a somewhat 

temporary nature. Between Newark and First streets there 
73 is nothing of a permanent character. The property marked 

“Qeenpied by John Daven” is a vard, and so is the property 
eccupied by Henry D. Gerts, exeept a portion covered by a dancing 
platform, a carousal, and a music stand, which are only temporary 
structures. Between First and Second. streets, going north from 
lirst street, the buildings consist of an old brick machine shop, not 
in use now, and a frame one story machine shop, used in the build- 
ing of the battery, and north of that is the Stevens battery, extend- 
ing clear across the street. That is now being removed by the pur- 
chaser of the battery. Then there are the shops of the Camden and 
Amboy R. R. Co., or of the Pennsylvania R. R. Co., which have 
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already been deseribed. There is no building or other structure 
in the line of River street north of that up to the Castle Point walls. 

(). Is there any structure in the way of the opening of Newark 
street ? 

A. No, sir. 

(). Is there any structure in the way of the opening of First street 
to the river? 

A. There is nothing between Hudson and River streets except 
some temporary structures, Which are there without any authority 
from the Hoboken Land and Improvement Co. East of River street 
there are no buildings in the way but those within the grant and 
deed to the Dry Dock Co. 

(Q). At Second street are there any buildings or improvements in 

the way of opening the street through ? 
74 A. There is nothing there but the fence on the easterly side 
of River street. All the Camden and Amboy shops are 
located south of the extension of the southerly line of Second street. 

(Q). At Third street? 

A. At Third street there is a fenee with gates and a large U.S. 
bonded warehouse that extends clear across the street. 

(). Now, as to the situation of Fifth street. Are there any build- 
Ings or improvements In the way ? 

A. No; there are no buildings in the wav; the buildings shown 
on Exhibit D3 as being intersected by the extension of the north 
line of Fifth street are no longer there, but the dock-master’s office 
is still there. 

(). What is that dock-master’s office ? 

A. It is a one-story frame building. 

(). Ilow far has Fifth street been tilled in with solid filling ? 

A. It has been filled in with solid filling down to the pier. 

Q). The property marked “ piers,” running at right angles to and 
crossing the end of Fifth street; 1s that solid filling r 

A. It is solid filling; it is not pile-work ; but the one running out 
into the river in continuation is pile-work. 

Q). In Sixth street is there anything permanent in the way of 
opening the street ? 

A. There is nothing there but a fence and the extension of the 
one-story building which ts used as a laboratory by the president of 

the Stevens Institute. 
79 (). You have been familiar with the management of the 
Hoboken Land and [Improvement Co. since 1847, have vou 
not? 

A. Yes; that is in my testimony. 

Q). Have the Hoboken Land and Improvement Co. intended to 
open River street through from Second strect south? 


(Objected to, unless some resolution or action of the board of 
directors of the company is produced in evidence, or it is shown that 
some official action has been taken by the Co. in reference to the 
matter.) 


A. Prior to my being president of the company it had sold to 
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the Camden and Amboy R. R. Co. the land south of Second street, 
including the land in the line of the extension of River street ; since 
| have been president of the company it has been my wish and 
desire to open River street, but the difficulty in the way is the con- 
veyance to the Camden and Amboy R. R. Co. The only conveyances 
that have been made by the company of land along the line of the 
extension of River street, except the conveyance to the Camden and 
Amboy RK. Rh. Co. are for the property on the east and west side of 
River street between Newark gtreet and First street. Those convevy- 
unces were made with reference to River street between First and 
Second streets; south of Newark street no conveyances have been 
made by the Co. in the extension of the line of River street, unless 
it be to the Morris and Essex R. R. Co., south of Ferry street, the 
grant to which ineludes the land that would be in the extension of 

River street, and includes land not shown on the Loss map. 
76 (). When Newark street was extended down and improved 

were the curbs set and everything arranged with reference to 
opening River street to the north and the south ? 

A. They were to the south, on one side; I don’t know whether 
they were on the other or not. 

(). Who owns the property in the line of the extension of River 
street between First and Newark streets ? 

A. The Hoboken Land and Improvement Co. 

(). Was any portion of that ever sold by the company ? 

A. A portion of it was sold by Robert Stevens to Otto. 

(). From whom did the company aequire the title ? 

A. Mr. Hermann Luhrs, who was the grantee of Otto. 

(). For what purpose was that acquired ? 

A. For the purpose of opening the street as far as First street. 

(). Will vou state when the fence across the line of First street at 
Iludson street was removed ? 

A. TL think it was about ten years ago, but I cannot state post- 
tively. 

(). Since then has not First street been open to the public from 
Ifudson street down ? 

A. Yes; there has been nothing to prevent anybody from driving 
down as far as the east line of River street, where there was a fence; 
since that fence has been removed it is open and is used as a public 
thoroughfare; First street is not paved or curbed east of Hudson 
street, 

(). You say that you don’t know that the pier on the Loss map 
ever existed? , 

A. Not to my knowledge. 
ve (). Ilas the Loss map always been accepted by your com- 
pany as reliable to show the condition of things in 1804? 

A. It was always accepted as to the creation of the streets and 
lots as shown on the map and was mentioned in the deeds for the 
conveyance of the property by the company. It was considered as 
opening the streets just so far as the streets were shown on it, and 
no farther. The company have always claimed, under the advice 
of counsel, that they were entitled to all the land under water be- 
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yond the shore line, as shown on the Loss map, and were advised by 
George Wood and Abram ©. Zabriskie that all reclamations beyond 
that line were the property of the company. 

(). Nevertheless, it never was disputed that the Loss map showed 
correctly what was upon the face of it ? 

A. No; it never was disputed. 

(). Has River street ever been mapped south of Second street by 
the company or its engineers or employes ? 

A. No. 

(). No map was ever made by you south of Second street showing 
River street? 


A. No. 
(). No map was ever made or filed ? 
A. No. 


Redirect examination by Mr. Anpert: 


(). State what you know with reference to the Loss imap and the 
action of the company under it with reference to location of prop- 
erty shown on it. 
75 A. The Loss map shows no monument or other starting 
point, except the water lines and the Philadelphia post road, 
and the Philadelphia post road, as [ understand it, or so much of if 
as is cast of Garden street (as shown on the Loss map), is not where 
the road actually existed. The road west of Garden street was 
a wide road, [ think SS— feet, whereas on the Loss map it is 
shown but 50 feet wide, making that a very doubtful monument, 
and I know that up to the summer of 1847 there were no detinite 
monuments to locate streets or lots, and that during that summer 
arbitrary corners and lines of streets were adopted and monuments 
placed at the corners, which lave been used ever since as starting 
points. These arbitrary starting points were arrived at by finding 
the location of certain old buildings that were supposed to be on 
certain corners, and certain lots and a line that suited nearest to the 
supposed location of these old buildings was the adopted line. It 
was taken for granted that those buildings were originally located 
by the Loss map. Investigation subsequently satistied us that these 
buildings were approximately correct, if not actually correct. The 
old) Philadelphia post road, after it left the line of Garden street 
going east, tended to the south, so T always understood, passing 
southerly of the line of the post road, as shown on the Loss map, 
and also south of the buildings shown on the Loss map south of 
that road. T presume it went down to the dock which was shown 
on the southerly extremity of the Loss map. By tradition, | under- 
stood that the original ferry from Hoboken ran from what is shown 
on the Loss hap as the “ pler.” 
9 (). What were the buildings that are shown on the east of 
Washington street and south of the Philacelphia post road 
on the Loss map ? 
A. An old hotei, which has since disappeared. 
Q. What was the name of the hotel and who held it? 
A. Van Buskirks kept it for a great many years; old Mrs. Maria 
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Van Buskirk must have been 60 vears old in 13847, and she was 
there as a young girl when her father kept it; 1t must have been 
there before 1804. The date was in the side of the hotel in brick, 
but I don’t know what the date was. 

(). Ilow long prior to 1804” 

A. My impression is that it was 50 or 60 or 70 years. There are 
men who would be able to tell you what that date was. I think old 
Unele Bill Waiden would be able to tell you, though his memory is 
shaky now. I guess Bill Havens, in the gas oftice, might know, and 
I have no doubt that Frank Stevens would know. That building 
had been destroved long before I came there. I remember as a boy 
going there one Sunday with my father; it must have been when I 
was S or 10 vears old—before I went there to live. There was a 
high hill there and they were then grading. Those big trees that 
are standing now in front of Hudson Terrace were left on great 
balls of earth, | think from 15 to 20 feet high, that were subse- 
quently lowered to the level of the grade, and that work was going 
on at the time 1 speak of, but I have no recollection of any hotel. 

It must have been about 1835 or 1836 or 18357; to the best of 
SU my recollection, the hotel did not exist there in 1836 or 1857 ; 

this was mv earlest recollection. It stood on a hill which 
must have been 25 or 30 feet high, and this has all been dug down 
and removed. If this hotel had remained it would have been a 
monument which could have been used to locate by. 


Reeross-examination by Mr. Niven: 


(). Haven't you had occasion to ascertain by excavations and 
other investigations about where the high-water line was on the Loss 
rhiaap 2 

A. Yes: at two places. 

(). Will vou state where? 

A. On the south and southeast corners of the land as shown on 
Loss map, in the neighborhood of Ferry and Hudson streets and 
between Second and Third streets, east of Hudson. 

(). What information did you get by that investigation ; what did 
vou find? 

A. We found a beach that we were satisfied was the natural beach, 
Which was substantially where the beach was shown on the Loss map, 
at both places, showing that the water line, as shown on the Loss map, 
had the same general direction as we found it had in faet. 

(). Llow did you make that investigation ? 

A. Between Second and Third streets we dug long trenches, run- 
ning east and west, through filling that had been put down, and 
found the sand or gravel beach between the mud and the upland. 

(). Did you follow that up until you came to the upland ? 
Si A. Yes. 

(). And were thereby enabled to locate the high-water mark 
with some degree of aecuracy ? 

A. Yes; and we did the same thing below, except that we did not 
make the trenches so long, and we sunk wells about midway between 
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the buildings between Washington and Hudson terraces and north 
of Ferry street, and found the natural beach there also. 

(). Just above the foot of Sixth street the north shore exists now 
as then, except that there is a walk or road there 15 or 20 feet wide? 

A. Yes; with the exception of a road about 20 feet wide; a part 
of that, | think, is a part of the low line. 

(). Then within your own time the natural beach was exposed 
above Fourth street, was it not? 

A. Yes. 

(). You know that the line, as laid down on the Loss map, cor- 
responds quite accurately with the line as vou know it above Fourth 
street, and as vou found it between Second and Third streets by ex- 
cavating ? | 

A. Yes; there is no doubt about Loss’ map being the line of the 
water marks. 


Examination of W. W. Siirpeen by LW. Scupper, counsel 
for Pennsylvania Railroad Company : 
(). Does not Loss’ map show an evident incompleteness in its whole 
scope and design with reference to the uses and purposes to 
$2 Which the water front should be applied and the manner in 


which the same should be used for commercial purposes ? 


(Qluestion objected to because the map shows for itself.) 


A. Loss’ map shows an entire incompleteness, so far as any pur- 
pose Whatever in regard to the use of the water front for commercial 
purposes. The only wharf or pier shown Is a small one, always 
used, as [ have heard, exclusively for a ferry landing. There is no 
evidence on the map of any design to fill in any part of the water 
front or to build any wharves, piers, or docks. ‘There are no streets 
shown on any land then covered by water, nor any street along the 
river front, nor in facet anything to show that the water front was 
ever Intended to be used in any way. 

(). Deseribe the improvements put upon Hoboken on lands which 
were under water When Loss’ map was made, and state by whom 
those Improvements were made, and to what use they have been 
put. 

A. The whole of the lands which were under water when Loss’ 
map was made, south of Sixth street, have been filled in from two 
to five hundred feet cast of the water line as shown on said Trhitp), 
and piers have been built about every two hundred feet out into the 
river east of the filling; adwelling-houses, United States bonded ware- 
houses, machine shops, and almost every sort of building have been 
put on this filling. ‘Phese improvements have in all cases been 
made by the Hoboken Land and Improvement Company or their 
assigns, principally, and with two exceptions only, by the said eom- 
pany themselves. 

(). During the time while lands were reclaimed from the 

835 bed of the river and wharves and piers were constructed for 
commercial purposes, were any complaints made or objections 
terposed to such reclamations or to the erection of such wharves 
and piers? 
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(Question objected to as not competent, the public right not being 
lost by laches of the public servants.) 


A. No objections or complaints have ever been made to any fill- 
ing in, or any building, or any pier, or any improvement whatever 
along the water front. Most of the work has been done since my 
connection with the company and done under my own supervision 
and direction, and I would certainly have heard of any such ob- 
jection or complaint had there been any. There has been nothing 
of the kind, unless the commencement of these suits might be con- 
sidered as such, but at the time the improvements were made 
there was no objection. 


W. W. SHIPPEN. 


Sworn and subseribed before me this 10th day of May, A. D. 
ISS]. 
[SeAL. | ) FRANK G. HAUGHIWOUT, 
Notary, Public, New York City. 


S4 / laintiff’s Exhibits. 
Exuripit P 1. 
Large map made by Post and Speilman & Brush. 
Exurpir P 2. 


Jolin Stevens and Rachel, his wife, to Peter Crighton. Deed dated 
April 10, 1805. Recorded in eclerk’s office, Bergen county, Liber 
U, page 297, Ke. 

Conveys all those certain lots of ground situate at Hoboken, in 
the township and county of Bergen and State of New Jersey afore- 
said, and known and distinguished on a map or chart of Hoboken 
aforesaid by the numbers 75, 76, and 77, bounded westerly in front 
by Washington street, between Third street and Fourth street; 
southerly by lot number 74; in the rear by an alley, and northerly 
by lot number 78, containing in length on each side 100 feet and in 
breadth in front and rear 75 feet, for twenty-five feet each, as by the 
said map or chart recorded in the clerk’s office of the county of 
Bergen may fully appear. 


» 


Exureir P 3. 


John Stevens to Edwin A. Stevens. Deed dated February 1, 1822. 


Reeorded Liber No. 6, Transeribed Deeds. page 258. Considera- 
tion, Sl. 


Conveys all that certain messuage, tenement and house, piece, and 
parcel of land situate, lving,and being in the township and county 
of Bergen, in the State of New Jersey aforesaid, and known by the 

name of Hoboken, bounded northeast by land formerly of 


85 Jacobus L. Bogert; northwest by Sale Marsalesse and sundry 
others; southwest by the meadow of Harsimus, and sou h- 
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easterly by Hudson river, containing by survey five hundred and 
sixty-four acres, but be the same more or less, being the same prem- 
ises conveyed by and more particularly described in deed from Cor- 
nelius Haring, agent of forfeited estates in the county of Bergen 
aforesaid, to the said John Stevens, dated the 26th day of July, 
1784, and recorded in the clerk’s office in the county of Bergen afore- 
said, in Lib. D of Deeds, fol. 437, &e., on the 7th day of January, 
1787; alsoall that messuage, piece, or parcel of land lying and being 
in the township of Bergen aforesaid, known by the name of Wee- 
hawken, «e. 


Mxuipir P 4. 


Edwin A Stevens to John White. Deed dated June 12, 1832. Re- 
corded in Bergen county clerk’s office, Liber L 3, p. 151, Xe. 


Conveys all that certain lot of ground situated at ILoboken, in 
the township and county of Bergen and State of New Jersey afore- 
said, and known and distinguished ina map or chart of ELoboken 
aforesaid by the number 59, bounded easterly in front by Washing- 
ton street, between Second street and Third street: southerly by lot 
number 58; in the rear by Bloomfield street, and northerly by lot 
number 60, containing in length on each side 155 feet, and in breadth 
in front and rear 25 feet, as by the said map or chart recorded in 
the elerk’s office of the county of Bergen may fully appear. 


exurpir P 5. 


Edwin A. Stevens et al. to the [Loboken Land and Improve- 
86 ment Company. Deed dated May 6, 1559. Liber 13, p. 
105 of Transeribed Deeds. 


Conveys all that certain messuage, tenement and house, piece, and 
parcel of land situate, lying, and being in the township and county 
of Bergen, in the State of New Jersey aforesaid, known by the name 
of Iloboken, bounded northeast by land formerly of Jacobus [. Bo- 
gert; northwest by Sale Marsilesse and sundry others; southwest 
by the meadow of Flarsimus, and southeasterly by Iludson river, 
containing by survey 564 acres, be the same more or less, being the 
same premises conveyed by and more particularly described in a 
deed from Cornelius Haring, agent of forfeited estates in the county 
of Bergen aforesaid, to the said John Stevens, dated the twenty- 
sixth day of July, 1784, as follows: “All that certain messuage, tene- 
ement, house, and piece and parcel of land, &c.. known by the name 
of Hloobockin, situate, lying in the township and county of Bergen; 
beginning by the mouth of the ereek that parts Weehawken from 
Hooboekin, and from thence running north fifty-two and a half 
degrees west 33 chains and 55 links; thence south 53 degrees west 
28 chains on the top of the hill; thence south 57 degrees east 2 
chains; thence south 53 degrees west 50 chains to a heap of stones 
by a dogwood tree, blazed ; thence south 57 degrees east one chain ; 
thence south 33 degrees west ten chains; thence south o7 degrees 
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east 2 chains; thence south 33 degrees west eleven chains and 30 
links to a heap of stones in a path that goes down the hill 
towards Hloobockin; thence 57 degrees west one chain; thence 
south 33 degrees west 19 chains and twelve links; thence 
S7 south 15 degrees west eight chains 70 links; thence south 55 
degrees west 3chains; thence south 35 degrees west 6 chains 
to a large heap of stones near the top of the hill; thence southeast- 
erly down the hill te the edge of the meadow, where the creek runs 
near the upland—that creck that parts Hoboken and Harsimus ; 
thence easterly all along said creek as it runs to Hutson’s or North 
river: thence northerly up said river, or all along said river, as the 
said — runs to the mouth of the said creek that parts Weahacken 
from Tloebockin, the place of beginning; bounded northeast by Ja- 
cobus I. Bogert, northwest by Sale Moslesse and sundry others, 
southwest by the meadows of Harsimus or the creek that divides 
Hobockin from Harsimus, and southeast by Hutson’s river, contain- 
ing by survey 564 acres, but be it the same more or less,” and which 
said deed to the said John Stevens is recorded in the clerk’s office 
of the county of Bergen aforesaid in Liber D of Deeds, fol. - 137, Ke., 
Jan'y 7, 1787; also all that certain. messu: ige, tenement, piece, or 
parcel of woodland situate, lying, and being in the township and 
county aforesaid, beginning at a stone planted.and marked A 1764; 
thence north 36 degrees and 30 minutes east 26 chains and 40 links; 
thence south 52) degrees east 20 chains: thence south 363 degrees 
west 44 chains and 69 links; thenee north 52) degrees 25 chains ; 
thence north 33 degrees east 1S chains and 20 links; thence south 
52) degrees east six chains and 50 links to the pli ice of beginning, 
containing by survey 125 acres, be the same more or le ss, and which 
said de ed to the said Jno, Stevens is recorded in the clerk’s 
SS oflice of the county of Bergen aforesaid in Liber D of Deeds, 
page 44, on February 7th, 1787. 


Exurpit P 6. 


The Hoboken Land and Improvement Company to Henry Livessy 
due. Deed dated April 1, 1849. Recorded Liber 22, p. 468. 


Conveys all that certain lot or piece of land situate, lying, and 
being in the towns ship of North Bergen, in the county of Hudson 
and State of New Jersey, being part of a tract of land known by the 
name of Hoboken, and which, on a m: ip of the said tract m: ade by 
Charles Loss and filed in the clerk’s office in the county of Bergen, 
is situated and described as follows, viz: Commencing at a point In 
the casterly line of Garden street, in Hoboken, 165 feet and 10} 
inches from the northeast corner of Garden and First streets, and 
running thence northerly and aloug the easterly line of Garden 
street 16 feet; thence easterly and parallel with First street 95 feet ; 
thence southerly and parallel with Garden street 16 feet; thence 
westerly and parallel with First street 95 feet, to the place of begin- 


ning. 
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Exuipit P 7. 


The Hoboken Land and Improvement Company to Charles Idel] 
Deed dated October 25,1851. Reeorded Liber 22. p. OOD. 


Conveys all that certain lot or piece of land situate, lying, and 
being in the township of ILoboken, in the county of Iludson and 
State of New Jersey, being part of a tract of land kiown by the 
name of Hoboken, and which, ona tyhityp> of the said tract made by 

Charles Loss and tiled in the clerk’s office of the county of 
8) Bergen, is situated and deseribed as follows, viz: Commencing 

ata point in the westerly line of Bloomfield street, in Ilo- 
boken, 18-4 feet northerly from the northwesterly corner of Bloom- 
field and Second streets, and running thence northerly and along 
the westerly line of Bloomfield street 22 feet; thence westerly and 
parallel with Second street 95 fect; thence southerly and parallel 
with Bloomfield street and along the line of the land of the Tloboken 
Land and Improvement Company 22 feet, and thence easterly and 
parallel with Second street 95 feet, to the place of beginning. 


Exuitpit PS. 


The Hoboken Land and Improvement Company to Peter Kerrigan. 
Deed dated October 24, 1866. Recorded Liber 141, p. 140. 


Conveys all that certain lot of land situate, lying, and being in 
the city of ILoboken, in the county of Hudson and State of New 
Jersey (being part of a tract of land known by the mame of Ho- 
boken), and which, on a map of the said tract made by Charles 
Loss and filed in the clerk’s office in the county of Bergen, com- 
mences at the southwest corner of Garden and Seventh streets, in 
Hoboken, and runs thence southerly along the westerly line of 
Garden street 49 feet: thenee westerly anid parallel with Seventh 
street 95 feet; thenee northerly to the southerly line of Seventh 
street and parallel with Garden street 49 feet, and thenee casterly 
along the southeriy line of Seventh street 95 feet, to the place of 
beginning. : 


exuipeir P 9. 


The Hoboken Land and Improvement Company to Jurgen 
0) lrederick [lenry Mever. Deed Nov. 12, 1866. Lib. l41, 


p. 130. 


Conveys all that certain tract or lot of land situate, lying, and 
being in the city of Hoboken, in the eounty of Hudson and State 
of New Jersey (being part of a tract of land known by the name of 
Hoboken), and which, on a map of the said tract made by Charles 
Loss and tiled in the clerk’s othee in the county ot Bergen, COnl- 
meneces ata point in the easterly line of Garden street, Hloboken. tM) 
feet northerly from the northeast corner of Garden and Seventh 
streets, and runs thetice northerly along the easterly line of Garden 
street 20 feet; thence easterly and parallel with Seventh street 100 
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feet; thence southerly and parallel with Garden street 20 feet, and 
thence westerly and parallel with Seventh street 100 feet, to the 
place of beginning. 


Exurpitr P 10. 


The Hoboken Land and Improvement Company and Edwin A. 
Stevens and wife to the New York Floating Dry Dock Company. 
Deed dated September 1, 1S66, and recorded September 26, 1S66, 
In Liber 157, Conveyances, page 45%. 


Conveys all that Jand and premises and land under water, to 
be made land and gained out of the Hudson river, situate, lying, 
and being in the city of Hoboken, in the county of Hudson 
and State of New Jersey, and deseribed as follows, viz.: First 
tract beginning at what would be the intersection of the north- 
erly line of Newark street and the easterly line of River street, 
if the said streets were continued in straight lines from that 

part of the same that are laid down on a certain map of 
H] Iloboken made by Charles Loss and filed in the clerk’s office 

in the county of Bergen, said River street being next to and 
easterly of Hudson street and parallel therewith, which said River 
street Is to be made seventy-five (75) feet wide in front of the prop- 
erty herein and hereby described, and the westerly line thereof to 
betwo hundred (200) feet from the easterly line of Iludson street, and 
running thence (Ist) northerly by and along the easterly line of 
River street, asabove described, four hundred and twenty-five (425) 
feet; thence (Zdjat right angles to the first mentioned and deseribed 
line four hundred and elghty ( SQ) feet, more or less, to the line 
marked “exterior line of solid filling,” on a certain map made as a 
part of the report of a certain commission appointed by virtue of an 
actof the Legistature of the State of New Jersey entitled “An act to 
ascertain the rights of the State and of the riparian owners in the 
lands under the waters of the bay of New York and elsewhere in the 
State, approved April 11, 1864:" thence (3d) southerly down the 
above-mentioned line of solid filling to a point opposite the point or 
place of beginning, four hundred and thirty-five feet, more or less, 
therefrom, which said port is In What would be the northerly line 
of Newark street if the same were extended out into the Hudson 
river; thence (4th) westerly and at right angles to the first men- 
tioned and deseribed line four hundred and thirty-five (455) feet, 
more or less, to the point or place of beginning, said last line being 
in range with the northerly line of Newark street, excepting out of 

the said plot asmall plot or piece supposed to belong to Mary 
92 Otto, which said plot or piece is shown on the small map 

hereto annexed. Second tract beginning at a point in the 
face of the present wharfor bulkhead where the centre line of New- 
ark street would strike the same if said Newark street were extended 
inastraight line thereto, and running thence (1st) northerly twenty- 
tive (25) feet to the southerly line of the first-deseribed plot; thence 
(2d) at right angles to the first-mentioned and deseribed line and 
aloug the said southerly line of the first-described plot out into the 
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Ifudson river as far as the right of the owners do now or at any time 
hereafter may extend ; thence (3d) southerly down the said Hudson 
river toa point opposite the point or place of beginning, which said 
point is in what would be the centre line of Newark street if the 
same were extended out into the said river; thenee (4th) westerly 
and at right angles to the first mentioned and described line to the 
point or place of beginning, said last line being in range with the 
centre line of Newark street. 

Also all that tract of land and premises and land under water 
lving to the east and west and in front of the first above-deseribed 
tract of land and extending out into the Iludson river as far as the 
rights of the riparian owners do now or hereafter may extend, with 
the right to erect piers, docks. wharves, and other Improvements in 
the waters in front of the premises first above deseribed, subject only 
to such regulations as to exterior as the public authorities may law- 
fully establish. 

exuipir P11, 


The New York Floating Dry Dock Company of the city of 


5 New York to Frederick Kulne, trustee of the German Trans- 
atlantic Steam Navigation Company of the city of Hamburg, 
Germany. Deed, August 31, 1872. Recorded Lib. 246, p. 304; 
consideration, S600,0C0, 
Conveys all that land and premises and land under water, to be 


made land and gained out of the [ludson river, situate, ving, and 


being in the city of Hoboken, in the county of TIudson and State of 


New Jersey, and deseribed as follows, viz: Ist tract beginning at 
what would be the intersection of the northerly line of Newark 
street and the easteriy line of River strect if the said streets were 
continued in straight lines from that part of the same that is laid 
down on acertain map of TLoboken made by Charles Loss and filed 
in the clerk’s office in the county of Bergen, said River street being 
next to and easterly of Hudson street and parallel therewith, which 
suid River street is to be made 75 feet wide in front of the property 
herein and hereby described and conveyed, and the westerly line 
thereof to be 200 feet from the easterly line of Ifudson = street, and 
running thence, Ist, northerly by and along the easterly line of River 
street, as above deseribed, 425 feet ; thence, 2d, at right angles to the 
first mentioned and described line, 480 feet, more or less, to the line 
marked exteriorline of solid filling on a certain map made as a part 
of the report of a certain commission appointed by virtue of an act 

of the Legislature of the State of New Jersey entitled “An aet 
v4 to ascertain the rights of the State and of the riparian owners 

in the lands Iving under the waters of the bav of New York 
and elsewhere in the State,” approved April 11, 1864: thenee, 3d, 
southerly down the above-mentioned line of solid filling to a point 
or place of beginning and 455 feet, more or less, therefrom, which 
sald point is in what would be the northerly line of Newark street 
if the same were extended out into the Hudson river: thence, 4th, 
westerly and at right angles to the first mentioned and described 
line 435 feet, more or less, to the point or place of beginning, said 
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last line being in range with the northerly line of Newark street, 
excepting out of the said plot a small plot or piece supposed to be- 
long to Henry Otto, which said plot or piece is shown on a map 
attached to a deed of the premises therein described, executed by the 
Hioboken Land and [. Co. and Edwin A. Stevens and Martha B., 
his wife, to the party of the first part hereto, dated September 1, 1862, 
and recorded in the clerk’s office of Hudson county, N. J., Septem- 
ber 26, 1866, in Liber 157 of Deeds, page 459, Xe. 

Second tract beginning at a point in the face of the present whart 
or bulkhead where the centre line of Newark street would strike the 
same if said Newark street was extended in a straight line thereto, 
and running thence, Ist, northerly 25 feet to the southerly line of 
the first-described plot; thence, 2d, at right angles to the first men- ° 
tioned and deseribed line, and along the said southerly line of the 
first-deseribed plot, out into the Hudson river as far as the rights of 
riparian proprietors do now or may at any time hereafter extend ; 

thence, 3d, southerly down the said Hudson river to a 
Wh) point opposite the point or place of beginning, which said 

point is in what would be the center line of Newark street, 
if the same was extended out into the said river; thenee, 4th, west- 
erly and at right angles to the first mentioned and deseribed line to 
the point or place of beginning, said last line being in range with 
the centre line of Newark street; said last mentioned and described 
plot to be held in trust, subject to the provisions and conditions of 
a certain agreement between the HL. L. & L. Co., of the first part, and 
the N. Y. Floating Dry Dock Company, of the second part, whieh 
agreement bears date Septem ber 1, LS66, and provides, amongst 
other things, that the said land and land under water, to be made 
land and gained out of the Hudson river, as mentioned and de- 
scribed in the last-described tract; shall be used only for the pur- 
pose of building therefrom and thereon a pier, or in case the whole 
or any part thereof shall hereafter at any time be filled in and made 
land, then it is to be used as an open street for the Joint use of the 
property fronting thereon, and for no other purpose whatever. 

Also all that tract of land and premises and land under water 
lving to the cast and in front of the first above-described tract of 
land and extending out into the ILudson river as far as the rights of 
riparian proprietors do now or may hereafter extend, with the right 
to erect piers, docks, wharves, and other improvements in the waters 
in front of the premises first above described, subject only to such 
regulations as to exterior lines as the public authorities may law- 

fully establish, together with all and singular, &e., and 
Mh) also all manner of wharfage, cranage, advantage, and emolu- 

ment growing out of or accruing or that may hereafter grow 
or acerue at or from the easterly side or front of the same on the 
[ludson river, and also the right to fill up and reclaim the lands be- 
low high-water mark in the Hudson river in said tract tirst above 
deseribed, and to appropriate the same to his own use, excepting to 
the IL. L. & L. Co. the right of ferriage exclusively. 
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Exurpir P 12. 


The German Transatlantic Steam Navigation Company to Adolph 
Ko. Schmidt et al. Deed, January 25, 1578. Reeorded Liber 320, 
p. 156. 


Conveys all that land and premises and land under water, to be 
made land and gained out of the Iludson river, situate, Iving, and 
being in the city of IHloboken, in the county of Iludson and State 
of New Jersey, and described as follows, viz: Ist tract beginning at 
What would be the intersection of the northerly line of Newark street 
and the easterly line of River street, if the said streets were continued 
in straight lines from that part of the same that are laid down ona 
certain map of Iloboken made by Charles Loss and filed in the 
clerk’s office in’ the county of Bergen, said River street being 
next to and easterly of TLudson street aud parallel therewith, which 
said River street Is to be made seventy-tive feet wide in front of the 
property herein and hereby deseribed and conveyed, and the west- 
erly line thereof to be 200 feet from the easterly Ine of ILudson 

street, and running thence, Ist, northerly by and along the 
97 easterly line of River street, as above described, 425 feet; 

thence, 2d, at right angles to the first mentioned and described 
line 480 feet, more or less, to the line marked “exterior line of 
solid filling ” on a certain map made asa part of the report ofa 
certain commission appointed by virtue of an act of the Legislature 
of the State of New Jersey entitled “An act to ascertain the rights 
of the State and of the riparian owners in the lands lving under 
the waters of the bay of New York and elsewhere ia the State, ap- 
proved April 11, 1864; thence, 3d, southerly down the above-men- 
tioned line of solid filling to a point Opposite the pom or place of 
beginning and 455 feet, more or less, therefrom, which said point 
is in What would be the northerly line ot Newark street if the same 
were extended out into the [Ladson river: thence, dth, westerly and 
at right angles to the first mentioned and deseribed line 455 feet, 
more or less, to the point or place of beginning, said last line being 
in range with the northerly line of Newark street, excepting out of 
the said plot il small plot or piece, supposed to belong to [lenry ( Mito, 
which said plot or piece is shown on a map attached to a deed of the 
premises herein described, executed by the Hloboken L. & I. Co. and 
Mdwin A. Stevens and Martha B.. lis wife, to the N.Y. Floating Dry 
Dock Company, dated Sept. 1, S62, and recorded in the clerk’s office 
of Iludson Co., N. J... Sept. 26, IS66,in Liber 137 of Deeds, page $359). 
&e. Jd tract beginning at a point in the face of the present wharf or 
bulkhead where the centre line of Newark St. would strike the same 
ifsaid Newark St. was extended in astraight line thereto,and running 

thenee, Ist. northerly ~> feet to the south ry line of the 
OS first-deseribed plot; thence, 2d, at right angles to the tirst 

mentioned and deseribed line and along the said southeriy 
line of the first-deseribed plot and into the Hudson river as far as the 
rights of the riparian proprietors do now or may at auy time here- 
after extend ; thence, od, southerly down the said Hudson river to 
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a point opposite the point or place of beginning, which said point 
is in what would be the centre line of Newark street if the same were 
extended out into the said river; 4th, westerly and at right angles 
to the ftirst-mentioned and described line to the point or place of 
beginning, said last line being in range with the centre line of 
Newark St., said last mentioned and deseribed plot to be held in 
trust, subject to the provisions and conditions of a certain agreement 
between the IL. L.& I Co., of the first part,and the N. Y. Floating Dry 
Dock Co., of the second part, which agreement bears date Sept. 1, 
IS66, and provides, among other things, that the said land and land 
under water, to be made land and gained out of the Tludson river, 
as mentioned and deseribed in the last-described tract, shall be used 
only for the purpose of building therefrom and thereon a pier, or 
in case the whole or any part thereof shall hereafter at any time be 
filled in and made land, then it is to be used as an open street for 
the joint use of the property fronuing thie Peon, and for no other 
Purpose Whi: itever, 
Also that tract of land and premises and land under water lying to 
the east and in front of the first above-deseribed tract of land and CX- 
tending out into the Hudson river as far as the rights of the 
Cyt) riparian proprietors do now or may hereafter extend, with the 
rivlit to crect pers, docks, wharve Ss. and other Improvements 
it} the Waters lh front ot the prenilses first above deseribed, sujet 
only to such regulations as toexterior lines as the publie authorities 
nay Law fully establish, together with —. 


Exuipir P15 


The Hoboken Land and Improvement Company to the North Ger- 
iad Lilovd. Deed, April 235, STZ. Recorded Book 237, page 


ahi 

Conveys all that certain lot, piece, or parcel of land, land under 
water, dud premises situate, lving, and being in the city of Ho- 
boken, in the county of Tu Ison and State of New Je sey, and more 
particnlirly bounded and described as follows—that is to say, be- 
gintiti at a point in the easterly line of River street distant 270 
feet cusierly from: the asterly line of ITudson street, measured on a 
line parallel to the northerly line of Second street (as said Hudson 
and Ss id streets are laid down on the Hap of Iloboken made by 
Chiarios Loss and filed in the clerk’s office of the county of Bergen), 
Which svid point is also distant 50 feet northerly from the corner 


formed bY Line Intersection of the northerly side of Second street 
extended with the easterly line of River street, running thence 
eastwardiy and along a line parallel to the northerly line of See- 
ond strect oxtended S17 feet G inches, be the same more or less, 
to the line known as the exterier line of solid filling. as 
the same Is established by the commissioners of the State of 

New Jersey: thenee northwardly along said exterior line 
100) for solid filling oO feet three inches, more or less, to a pier 


now constructed and the line of a shed or building thereon ; 


i—lis 
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thence eastwardly and along the line of said pier and of said shed 
or building, and along the northerly line of certain premises con- 
veyed by the parties of the first part to the Camden and Amboy 
Railroad and Transportation Co. by deed dated Feb'y 15, 1572, and 
now in the actual occupation of said company, the line of said pier 
and shed and of the land of said last-mentioned company being 
parallel or nearly so to the northerly line of Second street extended 
and distant about 99 feet 9 inches therefrom, out into the North or 
Iludson river to the centre thereof, as far as the rights and privileges 
of the said parties of the first part do now or may hereafter extend ; 
thence northwardly and ona line parallel to River street 111 feet, 
be the same more or less, to the southerly line of certain premises 
conveyed by the said parties of the first part to Tlenry Oelrichs and 


others by deed dated Jan’y 2, ISTO, and recorded in the ottiee of 


S70, and now owned by the parties of the second pal thereto; 
thence westwardly along a line parallel with the centre line of ‘Phird 
strect extended and along said) Jast-mentioned premises to a point 
which is distant 592 feet easterly from the casterly line of River 
street, measured on a line at right angles thereto; thence north- 
wardly parallel with River street and. still along suid premises ils 
aforesaid conveyed to Llenry Oelrichs and others 70 feet: thence 

westwardly parallel with said center line of Third street ex- 
OL tended and still along the line of said last-mentioned prem- 

Ises O12 feet, toa point Which is distant SO feet easterly from 
River street and 170 feet southerly from an iron bolt in the centre 
line of Third street, as the same is widened; thence northwardly on 
a line parallel to River street 155 feet to the southerly side of Phird 
street as widened; thenee westwardly along Third street 50 feet : 
thence southwardly ona line parallel to Riversircet 100 tect: thence 
westwardly on a line parallel to Third: street 50 feet to the easterly 
side of River strect, and thence southwardly along River street 265 


-— 


} 


fect to the point or place of beginning, being the premises shown on 
the annexed diagram and enclosed by the letters A, B,C. D, EY Fk, 
G, HI, J, Ky and LL, and the red lines thereon, together —. 


Exuibir P 14 


Cornelius Haring, agent, &e., to John Stevens. Deed dated July 26, 
cergen county clerk's office in Liber D of 


I7S4t. Reeorded in the ! 


Deeds, page eye 


Conveys, beginning by the mouth of the creek that parts Wee- 
hawken from Iloboken, and from thence running north tifiv-two 
and a half degrees west thirty-three chains and thirty-tive links : 
thence south thirty-three degrees west twenty-eight chains on the 


top of the hill; thenee south fifty-seven degrees cast two elains; 


thence south thirty-three degrees west thirty chains to a heap of 


stones by a dogwood tree, blazed; thence south fifty-seven degrees 
east one chain; thence south thirty degrees west) ten chains; 
102. thenee south fifty-seven degrees east two chains; thence 
south thirty-three degrees west eleven chains and thirty 


' 
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links to a heap of stones in a path that goes down the hill towards 
IHloboken: thence fifty-seven degrees west one chain ; thence south 
thirty-three degrees west nineteen chains and twelve links; thence 
south fifteen degrees west eight chains and seventy links; thence 
south fittv-tive degrees west three chains; thence south thirty-five 
degrees west six chains to a large heap of stones near the top of the 
hill: thenee southeasterly down the hill to the edge of the meadow 
Where the creek runs near the upland—that creek that parts Ho- 
boken and Harsimus: thenee easterly along said ereek as it runs to 
Iludson or North river: thence northerly up said river or along 
sald river, as the said river runs to the mouth of the said creek that 
parts Weehawken from Hoboken, the place of beginning ; bounded 
northeast by Jacobus I Bogert: northwest by Sales Marselis and 
sundry others: southwest by the meadow of Harsimus or the creek 
that divides Hoboken from Harsimus, and southeast by the Hud- 
sol river, containing by survey five hundred and sixty-four acres, 
be the same more or less. 
Eexutpir P 15, 
Loss’ nap of 1SO4. 
Exiipit P 16. 
Appendix map to P 1. 
Eexuipit P 17. 
lrederick Kuhne to to the German Transatlantic Steam Nav. 
Co. Declaration of trust, August 51,1872. Reeorded Lib. 
103 «246, p. SIT. 
Whereas the N.Y. Floating Dry Dock Co., of the city of 
N. Y., has this day conveved to Fred’k Kuline, trustee of the Ger- 
nian Trans. Steam Navy. Co., certain property situate In the city of 
Hoboken, county of Hudson and State of N. J., more particularly 
bed in the deed of convevance bearing even date herewith, it 


(it “CPL lice 


Ii ne the same Draperty heretofore conveyed by IT. L.. WV I. Co. etal. 
to N. Y. Floating Dry Dock Co. by deed dated Sept. 1, 1S66, and re- 
corded in Co. clerk's office of Hudson county in Liber 157 of Deeds, 
page oo We: 


And whereas said German Trans. Steam Nav. Co. has furnished 
the consideration money of said purehase, but sar property has 
been conveved to said Fred’k Kulne beeause said German ‘Trans. 
St. Co. is a foreign corporation, created by laws of Ilamburg, in 
Germany, said property to be held in trust by him for scle use and 
bhenetit of said last-mentioned Co. until it shall have obtained the 
right and authority from the State of N. J., to hold said property in 
Its OW Name as a corporation ; 

Now, therefore, I, said Frederick Kuline, do hereby make and ex- 
ecute this declaration of truth, to wit, that | do hold and will hold 
said property and the title thereof in trust for the sole use and ben- 
efit of said German Transatlantic Steam Navigation Company until 
the same shall have obtained the right and authority from the State 
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of New Jersey to have and to hold said property and’ the legal title 
thereof in its own name as a corporation, and that [will then con- 
vey and transfer the said property to the said German Trans- 
104) atlantic Steam Navigation Co. 
Ih) testinony whereof T have hereunto set my tband and 
seal, at the city of New York, this 5ist day of August, S72. 
PREDERICK KULNE. 
Signed in prescnce of— 


RUDOLIE DULON, 
Acknowledged and certified. 
exuirpir PIS. 


Edwin A. Stevens and wife to William A. Palmer, Jacob Deusech, 
and John Shotwell. Deed dated Sept. IS, TS60: cons., SIT2.000, 
Liber S4, p. 270. 


All that lot of land commencing at the northeasterly corner of 


HTudson and Newark streets, in THloboken, and running thence east- 
erly and along the northerly line of Newark street two hundred feet 
to the westerly line of where River or FE. street will come when the 
same is continued straight, and running thence northerly and 


along the westerly line of said proposed straight continuation of 


River street and parallel with Iludson street fifty (50) feet: thence 
westerly and parallel with Newark street two hundred (200) feet to 
the easterly line of Tludson street and thenee soutiv Viv ciniel alone 
the easterly line of Hudson street fifty (50) feet to the place of be- 
ginning, 


105 Det ndants’ eehihits. 


The following exhibits were, by consent of the respective counsel, 
offered and read in evidence on the part of the defendants : 


exrinit D 4. 
Map of 1S52. 
exuinir D 2. 


The Hoboken Land and Improvement Company to Camden and 
Amboy Railroad Company. Deed Dee. 1, ISG. 


This indenture, made this first day of December, A.D. cightoen 
hundred and sixty-four, between the Hloboken Land and liiprove- 
ment Company, an Incorporated company of the State of New Jer- 
sev, of the first part, and Mdwin A. Stevens and Martha, his wife, 
of the township of Weehawken, in the county of Hudson and State 
of New Jersey, of the second part, and the { ‘amaden and Amboy Rail- 
road and Transportation Company, of the third part, witnesseth 

That the said parties ot the first part ana second part, for anid 1) 
consideration of the sum of sixty-eight thousand tive hundred and 
eighty-three "CL (68,083.55) dollars, lawful mone yof the United States 
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to them in hand paid by the party ofthe third part at or before the 
ensealing and delivery of these presents, the receipt whereof is 
hereby acknowledged, have granted, bargained, and sold, aliened, re- 

leased. conveyed, and confirmed, and by these presentsdo grant, 
106 bargain jand sell, alien, release, convey, and confirm, unto the 

party of the third part, their successors and assigns, all that 
certain piece or parcel of land and premises and land under water 
to be made land and to be gained out of the North or Hludson river 


situated, lying, and being in the city of Hloboken, in the county of 


Ifudson, in the State of New Jersey, and bounded and deseribed as 
follows, viz: Beginning at the point where the westerly line of River 
street would intersect with the southerly line of Second street if the 
said streets were continued in a straight line from where the same 
are laid out and located as streets to the point of Intersection of the 
two above-mentioned lines thereof, and running thence (1st) south- 
erly and parallel with Ifudson street, in Hoboken aforesaid, one 
hundred feet (100), said last line being in the range of the westerly 
line of River street where the same is laid out, and thenee (2d) at 
right angles to the first line, being a line parallel with Second street, 
in Hoboken, out into the North river or Iludson as far as the rights 
of the parties of the first part and second part, or either of them, 
do now or at any time hereafter may extend ; thence (5d) northerly 
up the said river toa point one hundred and fifty feet distant at right 
angles from the last-mentioned line; tnence (4th) westerly parailel 
to the second corner and one hundred and fifty feet distant there- 
from and in range with the northerly line of Second street, in Tobo- 
ken, toa stone monument marked at high-water mark on the shore 

of the Hudson river; thence (5th) southerly at right angles 
107 ~—s to:_ said last-mentioned line fifty (50) feet to a point in range 

with the southerly line of Second street aforesaid, and thence 
(6) westerly and in range with the southerly line of Second street to 
the place of beginning, together with all the right, title, and inter- 
est, property, claim, and demand whatsoever of the parties of the 
first and second parts of, in, and to the same, and also of, in, and to 
all manner of wharfage, cranage, advantage, or emoluments, grow- 
ing or accruing, or that may hereafter grow or accrue, from the 
easterly side or front of the same in the ILudson river, and also the 
rights of the parties of the first and seeond parts to fill up and re- 
claim land below high-water mark on the Hudson river or said 
tract and in front thereof, and to appropriate the same to their own 
use, except that no right of ferry is granted with said land or as ap- 
purtenances thereto, and the grant and conveyance hereby made 
are subject to the condition that no ferry Is to be established thereon 
between the said land and the city of New York or Brooklyn with- 
out the written consent of the party hereto of the first part, their 
suicces-ors or assigns, proprietors or owners of the ferries between 
llobokén and New York; and the said grant and convevance are 
hereby accepted by. the said party hereto of the third part on the 
express condition that they and their suecessors and assigns 
Will not establish, run, or maintain, or permit to be established, 
run, or maintained, any ferry whatever from any part of said 


sociated ee 
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tract of land or any dock or wharf erected or to be erected 


thereon or adjeining or in front of the same to the city of 
New York or Brooklyn, and that if they, the said party of the 


third part, their suecessors or assigns, should, contrary. to 
10S the said last-mentioned condition, establish, run, or main- 

tain any such ferry as last aforesaid it shall be at the option 
of the said party of the first part, their successors and assigns, owners 
of the said Hoboken ferries as aforesaid, either to claim such legal or 
equitable relicf upon the said last-mentioned condition and reserva- 
tion as they might be entitled to demand or to demand and receive 
from the said party of the third part, their successors and assigns, 
the sum of fifty thousand dollars per annum by way of rent or com- 
pensation for the exercise of such franchise, which rent the said 
party of the first part shall be entitled to claim, demanad, and receive 
from the said party of the third part, their successors and assigns, 
from the time of the commencement of running such ferry and for 
such length of time thereafter as the said party of the first part, their 
successors and assigns, shall choose to permit and allow the said 
ferry to be run and maintained. 

It is hereby understood by and between the parties to these pres- 
ents that the right of ferry above accepted from the premises hereby 
conveved shall never be so construed as to authorize the party of the 
first and second parts or either of them to run a ferry boat or boats 
to or from the docks or lands hereby conveyed or to erect any dock 
or Wharf in front of the property hereby conveyed without the con- 
sent in writing of the said party of third part, their successors or 

assleons. 
100) It is further hereby understood and agreed by and between 
the parties to these presents that a strip of land fifty (50) feet 
in width north of and adjoining that part of the hereinbefore-de- 
scribed tract hereby conveyed, or Intended Lo he conveyed, which Is 
east of the westerly line of River street and as far to the eastward as 


the stone monument, shall be and remain open for the joint use of 


all of the parties to these presents as a passage-way for Wagons and 
carriages, as well as persons, but that the same shall not by consent 
of any of the parties to these presents be made a publie road or 
street, and also a right of way, in range of Second street, from said 
premises to HLudson street. 

And it is further understood and agreed between the parties to 
these presents that the right to fill in, reclaim the land under water 
hereby conveyed, and to build and construct wharves, docks, and 
piers thereon shall not be construed to convey any right to lay 
boats or vessels or Inany way other to use or occupy the water north 
or south of the most northerly or southerly of the lines herein 
described, together with all and singular the tenements, heredita- 
ments, and appurtenances thereunto belonging or In anywise apper- 
taining, and the reversion and reversions, remainder and remainders, 
rents, issues, and profits thereof, and also all the estate, right, title, 
Interest, dower, property, possession, elaim, ana demanal \“ lhatsoever, 
as well in law as in equity, of the said parties of the first and second 
parts of, in, and to the same and every part and parcel thereot, 


a 
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110 with the appurtenances; to have and to hold the above 
granted, bargained, and described premises, with the appurte- 

nances, unto the said party of the third part, their successors and 

assigns, to their only proper use, benefit, and behoof, forever. 

And the said parties of the first and second parts for themselves, their 
successors, heirs, executors, and administrators, do covenant, grant, 
and agree to and with the said party of the third part, their successors 
and assigns, that the said parties of the first and second parts, at 
the time of the sealing and delivery of these presents, are lawfully 
seized in possession of a good, absolute, and indefeasible estate of 
inheritance in fee simple of and in all and singular the above 
granted and described premises, with the appurtenances, and have 
eood right, full power, and lawful authority to grant, bargain, sell, 
and convey the same in the manner aforesaid ; and the said party 
of the third part, their suecessors and assigns, shall and may at all 
times hereatter peaceably and quietly have, hold, Use, OCCUPY, Ppos- 
sess, und enjoy the above-granted -premises and every part and 
parcel thereof, with the appurtenances, without any let, suit, trouble, 
molestation, eviction, or disturbance of the said parties of the first 
and second parts, their heirs, successors, and assigns, or any other 
person or persons iawfully claiming or to claim the same, and that 
the same are now free, clear, discharged, and unincumbered of and 
from all former and other grants, titles, charges, estates, judgments, 
taxes, assessments, and incumbrances of what nature or kind 

svever; and also that the said parties of the first part and 
L111) = second part and their suecessors and all —every person and 

persons Whomsoever Jawfuliy or equitably deriving any 
estate, right, title, or interest of, in, or to the hereinbefore-granted 
premises of, for, or in trust for them shall and will at any time or 
times hereafter, upon the reasonable request and at the proper costs 
and charges in the law of the said parties of the third part, their 
successors and AssIeNs, make, do, and execute, and cause to be made, 
done, and exeeuted, all and every such further and other lawfal and 
reasonable acts, CONVEVANCes, and assurances in the law for the better 
and more effectual vesting and confirming the premises hereby 
granted or so intended to be in and to the said) parties of the third 
part, their successors and assigns, forever, as by the said parties of 
the third prart, their successors or aSsIg ns, or their council learned 
in the law, shall be reasonably advised or required; and the said 
parties of the first and seeond parts, their heirs and successors, the 
above-deseribed and hereby granted and released premises and every 
partand parcel thereof, with the appurtenances, unto the said parties 
of the third part, their suecessors and assigns, against the said par- 
ties of the first and seeond parts and their heirs and successors and 
against all and every person and persons whomsoever lawfully 
claiming or to claim the same shall and will covenant and by these 
presents forever defend. 

[1 witness whereof the said party of the first part have hereunto 
eaused their corporate seal to be affixed and the names of Edwin A. 
Stevens, their president, to be subseribed, and the said party 


THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN Ys. 


of the second part have hereto set their hands and seals the 
day and year just mentioned. 
KE. A. STEVENS, — [{1.s.] 
Pres. 1. L. & Lnp. Co. 
E. A. STEVENS. [1.s.] 
M. B. STEVENS. [L.s.] 


Signed, sealed, and delivered in the presence of (the words “ also” 
a right of way in range of Second street from said premises to 
ITudson street iutended before execution; also the word “right” on 
Yth page)— 


(S’o’d) W. W. SHIPPEN, 
A. CONE, } 
As tothe Hl. L. & I. Co. 


exuinir D3. 


State of New Jersey to The HLoboken Land and Improvement Com- 
pany. Deed dated Dee. 51, 1860. 


Know all men by these presents, Xe. 

And whereas the said The Hoboken Land and Improvement Com- 
pany, ou or about the sixth day of May, one thousand eight hun- 
dred and thirty-nine, did) purchase from Edwin A. Stevens and 
others, the children of John Stevens, then lately deceased, and from 
his widow, in fee simple, certain lands in the now city of Lloboken, 
Including, amongst others, the lands and premises hereinatter de- 
scribed, which lands and prenilses and the said COMPANY doth still 
possess and oecupy and own,and are deseribed as follows—thiat is to 

say: Beginning at a point in the easterly line of River street 
113 = three hundred and thirty feet southwardly from = the south- 

erly line of Third street, tn said city, thence (1) running 
hnorthwardly along the easterly line of River street seven hundred 
and ten feet; thenee (2) eastwardly to the TLudson river on a eourse 
parallel with Third street, if the same were extended in a direct 
line castwardly; thence (5) southwardly along the Iludson river 
seven hundred and ten feet or thereabouts to a point Cuast- 
wardly from the point of beginning on a course parallel with Third 
street, if the sme Were extended is aforesaid: thenee (4) westwardly 
on the said course parallel with Third street, if extended as afore- 
sald, to the place of beginning, being bounded on the west by River 
street, on the east by the Hudson river, and on the north and south 
by lands parallel with the course of Third strect aforesaid, as in and 
by the said deed of conveyance from Edwin A. Stevens and others 
will hrore fully appear, the sata deed being recorded in the clerks 
oflice of Borgen COUNTY In Liber N 4 of Deeds, pues 284 to 312: 

And whereas the said The Hoboken Land and Improvement 
Company, being so seized and possessed as aforesaid of the said tract 
of lands adjoining the [Tudson river as aforesaid, hath produced to 
the said commissioners a duly certified ecepy of said: legislative act 
Incorporating sald corporation, passed February twenty-first, one 
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thousand eight hundred and thirty-eight, and hath made applica- 
tion in writing requesting such grants and benefits as in the fourth 
said section of said supplementary act; and whereas it appears to the 
commissioners that the said The Hoboken Land and Improve- 
114. ment Company hath by their charter such grant and lense, 
power and authority, as in the said fourth section is men- 
tioned and are entitled tosaid paper, capable of being acknowledged 
and recorded, and granting the titles and leases aforesaid upon pay- 
ment of such cousideration as aforesaid ; and whereas such consider- 
ation, to wit, the sum of thirty-five thousand five hundred dollars, 
being fifty dollars for each lineal foot, measuring on the bulkhead in 
front of the land ineluded in this conveyance, has Leen paid by the 
said The Hoboken Land and Improvement Company to the treasurer 
of said State: Now, therefore, know ye that the said State of New 
Jersey, by the commissioners, with the said Governor and attorney 
general for the time being, in consideration of said sum of thirty-five 
thousand tive hundred dollars to the treasurer of the State for the 
State duly paid, hath granted, conveyed, and confirmed, and by 
these presents grant, convey, and confirm, unto the said The Hobo- 
ken Land and Improvement Company so much of the land and 
premises above deseribed as may have been originally below the 
line of high-water mark, and all lands under water in front of the 
lands above described and extending therefrom to the exterior bulk- 
head and pier lines in the Hudson river recommended by the com- 
missioners appointed under the act aforesaid, approved April 11, 
Is6d, adopted and established in and by the said supplemental act, 
and bounded-northerly an southerly by parallel lines projected in 
direct continuation of the north and south boundary lines 
115) of said lands above described, on a course parallel with the 
lines of Third street as aforesaid, which said lands above de- 
scribed and lands under water in front thereof, taken together, are 
described as follows: All and singular the lands and premises here- 
Inafter particularly described situate, lving, and being in the city of 
Hoboken and State of New Jersev—that is to say, all the lands now 
or formerly ander water in Hudson river below the present or any 
former line in high-water mark which are comprised within the fol- 
lowing mectes or bounds—that Is to say: 

Bevinning in the easterly line of River street three hundred and 
thirty feet southwardly from the southerly line of Third street if 
the same were extended in a continuous line easterly from its present 
termination: thence (1) northwardly along the easterly line of River 
street seven hundred and ten feet; thence (2) eastWwardly parallel to 
the direction of Third street, if the same were extended as aforesaid, 
six hundred and forty feet to the exterior line for solid filling in the 
Hudson river, as shown on sectional map number six, made by the 
commissioners appointed under the act approved April 11, 1864, 
entitied “An act to ascertain the rights of the State and the riparian 
owners in the lands lving under the waters of the bav of New York 
and elsewhere in this State,” and adopted and established by the 
suppleme nt thereto hereinbe fore referred to; thence (. >) south wardly 
along the said exterior line for solid filling seven hundred and ten 
S—1is 
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feet, more or less, to a point opposite the point of beginning, and in 

a course therefrom parallel to the direction of Third street 
116 five hundred and thirty feet to the place of beginning, and 

also all the lands under water lying between the above- 
mentioned exterior line for solid filling and the exterior line for 
piers as fixed by the said commissioners appointed by said act, ap- 
proved May 4, IS64, and shown on the sectional map aforesaid, 
bounded by the northerly and southerly lines of the above-deseribed 
tract produced eastwardly to the Hudson river: Provided, That the 
above are only to be used for the purpose of piers or wharves to be 
constructed ; and likewise any and all lands under water lying in 
front of that above described, and bounded by the northerly and 
southerly lines thereof, to any points to which the said lines for 
solid filling and exterior lines for piers, respectively, agreeably to 
the terms of said extension; to have and hold, &e. 


THEODORE BF. RANDOLPH, Governor. 


Signed in the presence of— 
ROBERT C. BACOT, 
PETER VREEDENBERGITL, 
CILARLES S. OLDEN, 
BENNINGTON FL RANDOLPH, 
FRANCIS 8. LATHROP, 

(Commissioners. 
ROBERT GILCHRIST, 

Atty General. 
HORACE N. CONGAR, 

Secretary of State. 


117 Exuinit ID 4. 


Map showing shore-front property and improvements thereon. 
October 29, 1878. 


’ Exuipir D 5. 


The State of New Jersey to Frederick Kuline, trustee of the German 
‘Transatlantic Steam Navigation Company of Ilamburg. Grant 
dated 9th November, 1S72Z. Liber 249, p. 248, Ke. 


To all whom these presents shall come or who shall be concerned 
the State of New Jersey sendeth greeting: 

Whereas under and by virtue of a certain act of the Legislature 
of the State of New Jersey, approved April 11, L864, entitled “An 
act to ascertain the rights of the State and of the riparian owners 
in the lands lving under the waters of the bay of New York and 
elsewhere In the State,” certain persons were duly appointed and 
constituted commissioners to execute and discharge the cuties in 
said act set forth and upon them imposed, and,among other things, 
to fix and establish an exterior line in certain bays and rivers in 
suid act mentioned beyond which no pier or permanent obstruction 
of any kind should be permitted to be made; 
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And whereas afterwards said commissioners having fixed such 
exterior line in the tide water of certain of said waters, bays, and 
rivers, to wit, the Hudson river, New York Bay,and Kill Von Kull, 

lving between Envard’s dock, in the Kill Von Kull, in’ the 
11S New York State line, the same were by another act of the 

Legislature, appreved March 31, 1869, supplementary to said 
first-mentioned act, adopted and declared to be fixed and established 
as the exterior bulkhead and pier lines between the points above 
named, as by the first section of last-mentioned act will more fully 
appear, 

And whereas by the sixth section of said supplemental act it was 
enacted that four commissioners should be appointed by the Gov- 
ernor, with the advice and consent of the senate, to complete as 
much of the details of the work assigned to them by such original 
act, by surveys and otherwise, on the Hudson river, New York Bay, 
and Kill Von Kull as in their judgment the interests of the State 
required, which commissioners were afterwards so appointed, to wit, 
lrancis S. Lathrop, Peter Vredenburgh, Charles 8. Olden, and Ben- 
nington Fr. Randolph: 

And whereas by the third section of said supplementary act it was 
enacted, among other things, that neither that section nor any pro- 
Vision in said supplementary act contained should in anywise re- 
peal or impair any grant of land under water or right to proclaim 
made directly by legislative act, or grant or decree, power or author- 
ity so made or given to purchase, fill up, occupy, possess, and enjoy 
lands covered with water fronting and adjoining lands owned or 
authorized to be owned by the corporation or grantee in the legisla- 
tive act mentioned, its, his, or their representatives, grantees, or as- 
signs, or to repeal or Papare anv grantor license, power or authority, 

to erect or baile docks, wharves, and pliers opposite and ad- 
119 joining lands owned or authorized to be owned by the cor- 

poration or grantee or licensee in the legislative act mentioned, 
its, his, or their representatives, grantees, or asssigns, heretofore made 
or given directly by legislative act, whether said acts are or are not 
repealable ; 

And whereas by the fourth section of said legislative act it was 
enacted, among other things, that in case any person or corporation 
who by any legislative act was a grantee or licensee, or had such 
power or authority, or any of his or their representatives or assigns 
should desire a paper eapable of being acknowledged and recorded 
made by and in the name of the State of New Jersey, conveying the 
land in the proviso to the third section of said supplementary act 
mentioned, whether under water or not, and the benefit of an ex- 
press covenant that the State would not make or give any grant or 
license, power or authority, affeeting lands under water in front of 
sald lands, then and in either of such cases such person or corpora- 
tion, grantee or licensee, having such grant or license, power or 
authority, his or their representatives or assigns, on producing a 
duly certified copy of such legislative act tosaid commissioners, and, 
in case of a representative or assignee, show satisfactory evidence of 
his or their being such representative or assign, and requesting such 
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grant and benefits as in that section mentioned, should be entitled 
to said paper, so capable of being acknowledged and recorded, and 
granting the title and benefits aforesaid, on payment of the consid- 

eration therein mentioned, had the commissioners, or any 
120 ~~ two of them, with the Governor and attorney generai for the 

time being, to be shown by the Governor signing the grant 
and the attorney general attesting it, should and might execute and 
deliver and acknowledge, in the name and on behalf of the State, a 
lease in perpetuity to such grantee or licensee or corporation having 
such grant, license, power, or authority, and to the heirs and assigns 
of such grantee or licensee, or to the successors and assigns of such 
corporation, upon his, her, or their securing to be paid to the State 
an annual rental of three dollars for each and every lineal foot, 
measuring on the bulkhead line, or a conveyance to such grantee or 
licensee or corporation having such grant, license, Power, or author- 
itv, and to the heirs and assigns of such grantee or licensee, or to 
the successors and assigns of such corporation, in fee, upon his, her, 
or their paying to the State fifty dollars for cach and every lineal 
foot, measuring on the bulkhead line in front of the land ineluded 
insuch conveyance ; 

And whereas the Hloboken Land and Improvement Company, a 
corporation existing by and under an act of the Legislature of the 
State of New Jersey passed the twenty-first day of February, one 
thousand eight hundred and thirty-eight, entitled “An act to in- 
corporate the [loboken Land and [improvement Company,” were, 
among other things, authorized to purchase, hold, and improve real 
and personal property in this State, provided they should not hold 
more than one thousand acres of land at any one time, and were 

also authorized and empowered to purchase , fill Up, eccupy, 
121 POSsess, and enjoy all lands covered with water fronting and 

adjoining the lands that might be owned by them, and to 
construct thereon wharves, harbors, piers, and slips, and all other 
structures requisite or proper for commercial and shipping purposes, 
as in and by said act, reference being thereunto had, may more fully 
and at large appear ; 

And whereas the said The Hoboken Land and Improvement 
Company, on or about the sixth day of May, one thousand eight 
hundred and thirty-nine, did purchase from Edwin A. Stevens and 
others, the children of John Stevens, then lately deceased, and from 
his widow, in fee simple, certain lands in the said city of TLoboken 
adjoining the Iludson river, and other lands in Tfudson county, in- 
cluding, amongst others, the lands and premises hereinatter de- 


scribed and conveyed, subject, however, to a leasehold interest of 


Robert L. Stevens in a part thereof, which leasehold interest became 
vested in Edwin A. Stevens: 

And whereas the said Edwin A. Stevens and the said Hoboken 
Land and Improvement Company, by deed bearing date the first 
day of September, in the year 1866, conveyed the ‘premises herein- 
after described and conveyed to the New York Floating Dry Dock 
Company, subject to certain rights in the said deed stated ; 

And whereas the said New York Floating Dry Dock Company, 
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bv deed bearing date the 31st day of August, A. D. 1872, did convey 
the same premises to Frederick Kubne, trustee of the German Trans- 
atlantic Steam Navigation Company of the city of Hamburg, 
Germany ; 7 
122 And whereas the said Frederick Kulne, being so se?zed and 
possessed as aforesaid of the said tracts of land adjoining 
the Hudson river as aforesaid hereby conveyed, hath produced to 
said commissioners a duly certified copy of said legislative act in- 
corporating the said The Hoboken Land and Improvement Com- 
pany, passed February 21, 1858, and hath made application in 
writing requesting such grants and benefits as in the fourth section 
of said supplementary act is mentioned, and agreeing to pay therefor 
the consideration mentioned in the said fourth section of said sup- 
plemental act ; 

And whereas it appears to the said commissioners that the said 
Frederick Kulhne hath, by and under the said charter of the said 
The Hoboken Land and Improvement Company and the convey- 
ances aforesaid, such grant and license, power and authority, as in 
the said fourth section is mentioned, and is entitled to said paper, 
capable of being acknowledged and recorded, and granting the title 
and benefits aforesaid upon payment of such consideration as afore- 
sald : 

And whereas such consideration, to wit, the sum of twenty-two 
thousand six hundred and twenty-five dollars, being fifty dollars 
for cach lineal foot, measuring on this bulkhead line in front of the 
land included in this conveyance, has been paid by the said Fred- 
erick Kuline to the treasurer of said State: Now, therefore, know ve 

that the said State of New Jersey, by said commissioners, with 
123 the said Governor and attorney general for the time being, in 

consideration of the sum of twenty-two thousand six hundred 
and twenty-five dollars to the treasurer of said State for the said 
State duly paid, hath granted, conveyed, and confirmed, and doth 
by these presents grant, convey, and confirm, unto the said Fred- 
erick Kulne, trustee of the German Transatlantic Steam Navigation 
Company, and to his heirs and assigns forever— 

Ist. All that tract of land situate in Hoboken, in the county of 
Ifudson and State of New Jersey, beginning at a point which would 
be the intersection of the northerly line of Newark street and the 
easterly line of River street, if the streets were continued in straight 
lines from that part of the same that is laid down on a certain map 
of Hoboken made by Charles Loss and filed in the clerk’s office of 
the county of Bergen, said River street being next to and easterly 
of Hudson street and parallel therewith and its westerly line being 
two hundred feet easterly from the easterly line of Hudson street 
and its easterly line seventy-five (75) feet easterty from its westerly 
line, running thence (Ist) northerly by and along the easterly line 
of River street, as above described, four hundred and twenty-five 
(425) feet: thence (2d) at right angles to the first mentioned and de- 
scribed line four hundred and eighty (480) feet, more or less, to the 
line marked “ exterior line of solid filling” on a certain map made 
as a part of the report of a certain commission appointed by virtue 
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of an actof the Legislature of the State of New Jersey, entitled “An 

act to ascertain the rights of the State and of the riparian 
124 owners in the lands lying under the waters of the Bay of New 

York and elsewhere in the State,” approved April 11, 1864: 
thence (5) southerly, down theabove-mentioned line four hundred and 
twenty-seven feet and six inches toa point opposite the point or 
place of beginning, and four hundred. and thirty-five (455) feet, 
moreor less, therefrom, which said point is in what would be the north- 
erly line of Newark street if the same were extended out into the 
Ifudson river; thence (4) westerly and at right angles to the first 
mentioned and deseribed line four hundred and thirty-five (435) 
feet, more or less, to the point or place of beginning, said) last-men- 
tioned line being in range with the northerly line of Newark street, 
excepting out of said plot a small plot or piece supposed to belong 
to Henry Otto, which said plot or piece is shown on the map an- 
nexed tothe application of this grant; also (2d) beginning ata 


point on the face of the wharf or bulkhead where the centre line of 


Newark street would strike if said Newark street was extended ina 
straight line thereto, and running thence (Ist) northerly twenty-five 
(25) feet to the southerly line of the first-deseribed plot: thence (2) 
at right angles to the first-mentioned line and along the said south- 
erly line of the first-desertbed plot to exterior line for solid filling 
aforesaid ; thence (5) southerly along the said exterior line toa 
point opposite the place of beginning, which said point is in what 
would be the centre line of Newark street if the same were extended 
out into the said river; thence (4) westerly and at right angles 
125 to the first mentioned and deseribed line to the port or place 
of beginning. 

Also all of the land under water and piers thereon which lies 
easterly and in front of the said two tracts. bounded westerly by the 
easterly lines of the said two tracts, easterly by the exterior line for 
piers, extended northerly by the northerly line of the first-men- 
tioned tract, easterly to the said exterior line for piers, and southerly 
by the southerly line of the second-mentioned tract,extended east- 
erly to the said exterior line for piers, with the right to build upon 
this tract between the two exterior lines only piers: 

‘To have and to hold the lands above deseribed, with the appur- 
tenances, especially the right to fill up, reciaim, and improve the 
said lands under water, and to erect wharves and pters thereon out 
to the exterior bulkhead and pier line further out in said river, which 
may be established by legislative authority, unto the said Frederick 
Kubne, bis heirs and assigns, forever— 

Subject to all the conditions, claims, covenants, trusts, and mort- 
gages Which remain in force and to whieh the title of said Kulne 
is made subject by any of the instruments under which he claims 
title to any part of the premises above described and conveyed. 

And the said State of New Jersev doth further hereby covenant 
expressly with the said Frederick Kulne and his heirs and assigns 

that the said State of New Jersey will not make or give any 
126 grant or license, power or authority, affecting lands under 
water in front of said lands hereby conveyed, and that the 
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said Frederick Kuhne, his heirs and assigns, may reclaim and ap- 
propriate to their own use the said lands under water above de- 
scribed in manner aforesaid, subject, however, to the regulations 
and provisions of the various clauses of said supplemental act herein 
recited. 

In witness whereof the said commissioners appointed under said 
supplemental act have respectively set their hands and seals and 
caused the great seal of the State to be affixed and these presents 
have been signed by the Honorable Joel Parker, our Governer, and 
attested by the Honorable Robert Gilchrist, our attorney general, as 
by the provisions of said supplemental act is required. 

ues and dated at Trenton this ninth day of November, in the 
vear of our Lord one thousand eight hundred and seventy-two. 


[Seal of the State of New Jersey. ] 


JOEL PARKER, Gov’r. am 
FRANCIS S. LATHROP, L. 8. 
CHIAS. S. OLDEN, L. S. 
PETER VREDENBURGH, L. 8. 
BENNINGTON F. RANDOLPH, [L. s. 


( ommiassioners. 


Witness to signatures of commissioners : 
ROB. C. BACOT. 


Attested: HENRY C. KELSEY, 
Secretary of State. 


127 = Signed, sealed, and delivered in the presence of—the words 
“and to any other bulkhead and pier line,” 14th line, page 
11, first interlined. 
Attest : ROB. GILCHRIST, 
Att'y General. 


SraTte or New JERsey, | Th 
‘ ‘ 5 4 
Tludson (ounty, J 


Be it remembered that on this fifteenth day of November, A. D. 
one thousand eight hundred and seventy-two, before me, Thomas 
W. James, one of the masters in chancery of New Jersey, personally 
appeared Robert C. Bacot, who, being duly sworn, on his oath depos- 
eth and saith that he saw the within-named Francis’S. Lathrop, 
Charles S. Olden, Peter Vredenburgh, and Bennington F. Randolph, 
commissioners, sign their names, respectively, to the within instru- 
ment; that he knows them to be riparian commissioners under the 
laws of the State of New Jersey, and the said commissioners did 
severally acknowledge that they signed the foregoing instrument 
for and on behalf of the State of New Jersey, as their act and deed 
for the uses and purposes therein expressed, he, this déponent, sub- 
scribing his name thereto at the same time as an attesting witness. 


ROB. C. BACOT. 
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Sworn and subscribed before me the day and year above named. 
THOMAS W. JAMES, 


Master in Chancery of New Jersey. 


Received in the office and recorded November 29, 1872, at 4.25 
o'clock p. Mm. 


128 Exuipit D 6. 


An act to enable the united companies to improve lands under water 
at Kill Von Kull and other places. (Chapter 386, Laws 1869, p. 
1026.) 


Whereas the United Delaware and Raritan Canal Company, theCam- 
den and Amboy Railroad and Transportation Company, and the New 
Jersey Railroad and ‘Transportation Corapany bave recently secured 
to this State the payment of five hundred thousand dollars for the 
grant of lands under water in front of lands owned by them, and are 
desirous of having the right and privilege of erecting and mak- 
ing wharves, piers, and other improvements in front of other lands 
now owned by or in trust for them, so that they may safely make 
such improvements as they may find necessary to facilitate their 
business: Therefore 

1. Be it enacted by the senate and general assembly of the State 
of New Jersey, That the said united companies shall be, and they 
are hereby, authorized to reclaim and erect wharves and other im- 
provements in front of any lands now owned by orin trust for them 
or cither of them, or by any company in which they now hold the 
controlling interest, adjoining Kill Von Kull or any other tide- 
waters of the State, and when so reclaimed and improved to have, 
hold, and possess and enjoy the same as owners thereof: Provided, 
That such improvements shall be subject to the regulations (where 
applicable) as to the line of solid filling and as to pier lines hereto- 
fore recommended in the report of the commissioners made and 

filed under the act entitled “An act to ascertain the rights of 
129 =the State and of riparian owners in the lands lving under the 

waters of the Bay of New York and elsewhere in this State,” 
approved April eleventh, eighteen hundred and sixty-four, but 
neither said lmprovemenis nor those which may be made by said 
companies In Harsimus cove shall be subject to any other restric- 
tions than those contained in said report: And provided further, 
That the said united companies shall, on or before the first day of 
July next, pay to the treasurer of this State the further sum of 
twenty thousand dollars in full satisfaction for the right and privi- 
lege hereby granted: And provided further, The said united com- 
panies shall, on or before the said first of July, file in the office of 
the secretary of statea map and description of the lands under water 
in front of the upland referred to in this section. 

2. And be it enacted, That this act shall take effect immediately. 

Approved Mareh 31, 1869. 


a 
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Exuipit D 7. 


| The State of New Jersey to the Hoboken Land and Improvement 
Company. Deed dated May 11th, 1872. Recorded in Book 245 


of Deeds, page 40, Ke. 


To all to whom these presents shall come or who shall be concerned 
os the State of New Jersey sendeth greeting : 

Whereas under and by virtue of a certain act of the Legislature of 
the State of New Jersey, approved April 11, 1864, entitled “An act 

to ascertain the rights of the State and of the riparian owners 
130) in the lands lying under the waters of the Bay of New York 

and elsewhere, in the State,” certain persons were duly ap- 
pointed and constituted commissioners to execute and discharge 
the duties in said act set forth and upon them imposed, and, among 
other things, to fix and establish an exterior line in certain bays 
and rivers in said act mentioned, beyond which no pier or perma- 
nent obstruction of any kind should be permitted to be made ; 

And whereas afterwards, said commissioners having fixed such 
exterior line in the tide water of certain of said waters, bays, and 
rivers, to wit, the Hudson river, New York Bay, and Kill Von Kull, 
lving between Enyard’s dock in the Kill Von Kull in the New 
York State line, the same were by another act of the Legislature. 
approved March 51, 1869, supplementary to said first-mentioned 
act, adopted and declared to be fixed and established as the exterior 
bulkhead and pier lines between the points above named, as by the 
first section of said last-mentioned act will more fully appear ; 

And whereas by the sixth section of said supplemental act it was 
enacted that four commissioners should be appointed by the Gov- 
ernor, With the advice and consent of the senate, to complete as 
much of the details of the work assigned to them by such original 
act, by surveys and otherwise on the Hudson river, New York Bay, 
and Kill Von Kull, as in their judgment the interests of the State 
required, which commissioners were afterwards so appointed, to wit, 

Francis S. Lathrop, Peter Vredenburgh, Charles 8. Olden, and 

151) Bennington F. Randolph ; 
And whereas by the third section of said supplementary act it 
Was enacted, among other things, that neither that section nor any 
provision in said supplementary act contained should in anywise 
ev repeal or impair any grant of land under water or right to reclaim 
made directly by legislative act or grant or license, power, or au- 
thority, SO nade or given to purchase, fill up, occupy, POSSESS, and 
enjoy lands covered with water, fronting and adjoining lands owned 
or authorized to be owned by the corporation or grantee or licensee 
in the legislative act mentioned, its, his, or their representatives, 
grantees, or assigns, or to repeal or impair any grant or license, 
power or authority, to erect or build docks, wharves, and piers op- 
posite and adjoining lands owned or authorized to be owned by the 
corporation, grantee, or licensee in the legislative act mentioned, 
> ts, his, or their representatives, grantees, or assigns, heretofore 


v—Ilis 
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made or given directly by legislative act, whether said acts are or 
are not repealable ; 

And whereas by the fourth section of said legislative act it was 
enacted, among other things, that in case any person or corporation 
who, by any legislative act, was a grantee or licensee, or had such 
power or authority, or any of his, her, or their representatives or 
assigns, should desire a paper capable of being acknowledged and 
recorded, made by and in the name of the State of New Jersey, con- 
veying the land in the proviso to the third section of said supple- 
mentary act mentioned, whether under water now or not, and the 

benetit of an express covenant that the State would not make 
152. or give any grant or license, power or authority, affecting 

lands under water in front of said lands, then, and in either 
of such cases, such person or corporation, grantee or licensee, having 
such grant or license, power or authority, his or their representatives 
or assigns, on producing a duly certified copy of such legislative 
act to said commissioners, and in case of a representative or assignee 
also satisfactory evidence of his, her, or their being such representa- 
tive or assignee, and requesting such grant and benetits as im that 


section mentioned, should be entitled to said paper so capable of 


being acknowledged and recorded, and granting the title and ben- 
efits aforesaid, on payment of the consideration therein mentioned, 
and the said commissioners, or any two of them, with the Governor 
and attorney-general for the time being, to be shown by the Governor 
signing the grant and the attorney general attesting it, should and 
might execute and deliver and acknowledge, in the name and on 
behalf of the State, a lease in perpetuity to such grantee or licensee 
or corporation having such grant, license, power, or authority, and 
to the heirs and assigns of sueh grantee or licensee, or te the 
successors and assigns of such corporation, upon his, her, or 
their securing to be paid to the State an annual rental of three 
dollars for each and every lineal foot measuring on the bulkhead 
line, or a conveyance to such grantee or licensee or corporation 
having such grant, license, power, or authority, and to the heirs and 
assigns of such grantee or licensee, or to the successors and assigns 

of such corporation, in’ fee, upon his, her, or their paying to 
Loe the State fiftv dollars for each and every lineal foot measur- 

ing on the bulkhead line in front of the land included in 
such conveyance ; 

And whereas the Hoboken Land and Improvement Company, a 
corporation existing by and under an act of the Legislature of the 
State of New Jersey, passed the twenty-first day of February, one 
thousand eight hundred and thirty-eight, entitled “An act to in- 
corporate the Hfoboken Land and [Improvement Company,’ were, 
wmong other things, authorized to purchase, hold, and Improve real 
and personal property in this State, provided they should not hold 
more than one thousand acres of land at any one time, and were also 
authorized and empowered to purchase, fill up, occupy, possess, and 
enjoy all lands covered with water fronting and adjoining the lands 
that might be owned by them, and to construct thereon wharves, 
harbours, piers, and slips, and all other structures requisite or 
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proper for commercial and shipping purposes, as in and by said 
act, reference being thereunto had, may more fully and at large 
appear ; 

And whereas the said The Hoboken Land and Improvement 
Company, on or about the sixth day of May, one thousand eight 
hundred and thirty-nine, did purchase from Edwin A. Stevens and 
others, the children of John Stevens, then lately deceased, and from 
his widow, in fee simple, certain lands in the now city of Hoboken 
adjoining the Hudson river, and other lands in Hudson county, in- 
cluding, amongst others, the lands and premises hereinafter de- 

scribed, which land and premises the said company doth still 
13 possess and occupy and own, and are described as follows— 
that is to say: 

Beginning at a point which would be on the easterly line of River 
street if the said street were continued southerly in a straight line, 
which beginning point is fifty feet northerly from the northerly line 
of Second street continued eastwardly and two hundred and seventy 
feet from and at right angles with the easterly line of Hudson street, 
and running from thenee eastwardly and parallel with Second street 
to the bulkhead line as laid down on said commissioner’s map, and 
from thence running northerly along the said bulkhead line forty- 
tive feet, more or less, to the southerly line of the grant heretofore 
made by the State of New Jersey under the authority of the acts 
aforesaid to the Hoboken Land and Improvement Company, which 
grant bears date December twenty-first, eighteen hundred and sixty- 
nine, and which was recorded in the clerk’s office of the county of 
Hudson on the sixth day of June, eighteen hundred and seventy, 
in Book 210 of Deeds for that county, pages 696, &e., to whic! ref- 
erence is made; from thence running westerly along the southerly 
line of the said grant to the easterly line of River street extended, 
and from thence running southerly along the said easterly line of 
River street so extended forty-five feet, more or less, to the place of 
beginning, said tract being composed of land bounded eastwardly 
upon and along Hudson river and lands under the waters of said 
river in front of the land bounded eastwardly upon and along 

liudson river as last aforesaid, as in and by the said deed of 
1385 conveyance from Edwin A. Stevens and others wili more 

fully appear, the said deed being recorded in the clerk’s 
oftice of Bergen county in Liber A 4 of Deeds, pages 287 to 512 ; 

And whereas the said The Hoboken Land and Improvement Com- 
pany, being so seized and possessed as aforesaid of the said tract of 
land adjoining the Hudson river as aforesaid, hath produced to said 
commissioners a duly certified copy of said legislative act incorpo- 
rating said corporation, passed February 21, 1838, and hath made 
application in writing requesting such grant and benefits as in the 
fourth section of said supplementary act is mentioned, and agreeing 
to pay therefor the consideration mentioned in the said fourth see- 
tion of said supplemental act: 

And whereas it appears to the said commissioners that the said 
The Hoboken Land and Improvement Company hath by their 
charter such grant and license, power and authority, as in the said 
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fourth section is mentioned, and are entitled to said paper capable of 
being acknowledged and recorded and granting the title and bene- 
fits aforesaid upon payment of such consideration as aforesaid ; 

And whereas such consideration, to wit, the sum of two thousand 
two hundred and fifty dollars, being fiftv dollars for each lineal foot, 
measuring on the bulkhead line in front of the land included in this 
conveyance, has been paid by the said The Hoboken Land and Im- 
provement Company to the treasurer of said State : 

Now, therefore, know ve that the said The State of New Jersev, 

by said commissioners, with the said Governor and attorney 
136 ~—s general for the time being, in consideration of said sum of 

two thousand two hundred and fifty dollars to the treasurer 
of the State for the said State duly paid, hath granted, conveyed, 
and confirmed, and doth by these presents grant, convey, and con- 
firm, unto the said The Hoboken Land and Improvement Company 
so much of the lands and premises above described as may have 
been originally below the line of high-water mark and all lands 
under water in front of the land above described and extending 
therefrom to the exterior bulkhead and pier lines in the Hudson 
river recommended by the commissioners appointed under the act 
aforesaid, approved April 11, 1864, adopted and established in and 
by the said supplemental act, and bounded northerly and southerly 
by parallel lines projected in direct continuation of the northerly 
and southerly boundary lines of said lands above described, on a 
course parallel with the lines of Third street as aforesaid, which said 
lands above described and lands under water in front thereof, taken 
together, are described as follows: 

All and singular the lands and premises hereinafter particularly 
described, situate, lying, and being in the city of Hloboken, in the 
county of Iludson and State of New Jersey—that is to say, all lands 
now or formerly under water in Hudson river below the present or 
any former line of high-water mark, which are comprised within 
the following metes and bounds—that is to say: Beginning at a 
point which would be on the easterly line of River street, if the said 

street were continued southerly in a straight line, whieh 
137 beginning point is fifty feet northerly from the northerly line 

of Second street continued eastwardly, and two hundred and 
seventy feet from and at right angles with the easterly line of Ilud- 
son street, and running from thence eastwardly and parallel with 
Second street to the bulkhead line as laid down on said commis- 
sioners’ map, and from thence running northerly along the said 
bulkhead line forty-five feet, more or less, to the southerly line of 
the grant heretofore made by the State of New Jersey under the 
authority of the acts aforesaid to the Hoboken Land and Improve- 
ment Company, which grant bears date December twenty-first, 
eighteen hundred and sixty-nine, and which was recorded in the 
clerk’s office of the county of Hudson on the sixth day of June, 
eighteen hundred and seventy, in Book 210 0f Deeds for that county, 
pages 696, &c.: from thence running westerly along the southerly 
line of the said grant to the easterly line of River street extended, 
and from thence running southerly along the said easterly line of 
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River street extended forty-five feet, more or less, to the place of 
beginning, said tract being composed of land bounded easterly 
upon and along Hudson river and lands under the waters of said 
river in front of the land bounded eastwardly upon and along 
Hudson river as last aforesaid, as in and by the said deed of con- 
veyance from Edwin A. Stevens and others, the same being recorded 
in the clerk’s office of Bergen county in Liber A 4 of Deeds, pages 

287 to 312; and also all the land under water lying between 
138 =the above-mentioned exterior line for solid filling and the 

exterior line for piers as fixed by the said commissioners 
appointed under the said act, approved April 11, 1864, and shown 
on the sectional map aforesaid and bounded by the northerly and 
southerly lines of the above-described tract produced eastwardly into 
the I[udson river, provided always that said land under water 
between the said exterior line for solid filling and the said exterior 
line for piers is to be used only for the purposes of a pier or piers 
constructed or to be constructed therein, and likewise any and all 
lands under water lying in front of that above described and 
bounded by the northerly and southerly lines thereof to any points 
to which the said line for solid filling and exterior line for piers, 
respectively, may hereafter be legally extended, the same to be used 
for solid filling and piers, respectively, agreeably to the terms of said 
extension: 


To have and to hold the lands above described, with the appurte- 
nances and especially the right to fill up, reclaim, and improve the 
said lands under water and to erect wharves and piers thereon out 
to the said exterior bulkhead and pier lines, and to any other bulk- 
head and pier lines further out in said river which may hereafter 
be established by legislative authority, unto the said The Hoboken 
Land and Improvement Company, their successors and assigns, for- 
ever. 

And the said State of New Jersey doth further hereby covenant 

expressly with the said The Hoboken Land and Improve- 
1589 ment Company, their successors and assigns, that the said 

State of New Jersey will not make or give any grant or li- 
cense, power or authority, affecting lands under water in front of 
said lands hereby conveyed, and that the said The Hoboken Land 
and Improvement Company, their successors, and assigns, may re- 
claim and appropriate to their own use the said lands under water 
above described; subject, however, to the regulations and provisions 
of the various clauses of said supplemental act herein recited. 


In witness whereof the said commissioners, appointed under said 
supplemental act, have respectively set their hands (and seals) and 
caused the great seal of the State to be affixed, and these presents 
have been signed by the Honorable Joel Parker, our Governor, and 
attested by the Honorable Robert Gilchrist, our attorney general, as 
by the provisions of said supplemental act is required. 
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Done and dated at Trenton this eleventh day of May, in the year 
of our Lord one thousand eight hundred and seventy-two. 
FRANCIS S. LATHROP. 
PETER VREDENBURGIL. 
CHAS. 8. OLDEN. 
BENNINGTON F. RANDOLPH. 
JOEL PARKER, Gor. 
ROBT. GILCHRIST, Atty Gen’l. 
[Seal of the State of New Jersey. ] 
Attest: HENRY C. KELSEY, 
Sec’y of State. 


140 Signed, sealed, and delivered in presence of (the words 
“and seals,” on the 7th line of last page, erased before execu- 
tion)— 


ROBT C. BACOT, 
As to Signatures of Francis S. Lathrop, Peter Vredenhurgh, 
Chas. S. Olden, and Bennington FL Rando ph. 


STaTeE OF New JERSEY, |. 
TTudson County, j vas 
Be it remembered that on this twenty-seventh day of June, A.D. 
one thousand eight hundred and seventy-two, before me, Wm. A. 
Macy, a commissioner of deeds in and for said county and State, 
personally appeared Robert C. Bacot, who, being duly sworn, on his 
oath deposeth and saith that he saw the within named Francis &. 
Lathrop, Peter Vreedenburgh, Charles 8. Olden, and Bennington F. 
Randolph sign their names, respectively, to the within instrument ; 
that he knows them to be the riparian commissioners under the laws 
of the State of New Jersey, and the said commissioners did severally 
acknowledge that they signed the foregoing instrument for and on 
behalf of the State of New Jersey as their act and deed for the uses 
and purposes therein expressed, he, this deponent, subscribing his 
name thereto as an attesting witness. 
ROBT C. BACOT. 


Sworn and subscribed before me the day and year above written. 
WM. A. MACY, 


Commissioner of Deeds. 


141 Exuipir D 8. 


The State of New Jersey, by commissioners, &e., to the Morris & 
Essex R. R. Co. Lease. Dated April 28, 1874. 


This indenture, made the twenty-eighth day of April, in the vear 
eighteen hundred and seventy-four, between the State of New Jer- 
sey, by its commissioners appointed by the Governor of said State, 
by and with the advice and consent of the senate thereof, under and 
by virtue of an act of the Legislature of said State, approved March 
dist, 1869, entitled a supplement to an act entitled “An act to ascer- 
tain the rights of the State and of riparian owners in the lands lying 
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under the waters of the Bay of New York and elsewhere in the State, 
approved April 11, 1864”—that is to say, by Francis S. Lathrop, 
Charles 8. Olden, Bennington F. Randolph, and Thomas McKeen 
and the Governor of said State, to wit, Joel Parker, party of the first 
part, and the Morris & Essex Railroad Company, a body corporate 
of the State of New Jersey, party of the second part: 

Whereas, by an act of the Legislature of the State of New Jersey, 
approved April 6th, 1871, entitled “An act relative to the riparian 
commissioners,” it Was, among other things, enacted that the said 
commissioners, with the concurrence of the Governor and the attor- 
ney general, in all cases of application for grants or leases of land 
which were not then or should not at any time of the application or 
at the time of the lease or grant be under tide-water, and in all cases 
of application for grants or leases for all or any of such lands, might, 

notwithstanding the first proviso of the 4th section of said 
142. supplement, approved March 31, 1869, or any other clause or 
matter in said supplement contained, grant or lease, or lease 
first with a covenant to grant and grant afterward, for such princi- 
pal sum that the interest thereof at seven per centum will produce 
the rental, such lands or any part thereof, lving between what was 
at any time heretofore the original high-water line and the exterior 
lines established or to be established, and grant or lease, in all cases 
in which in their discretion they shall think such grant or lease 
should be made, such rights, privileges, and franchises as they are 
authorized to grant in cases directly with said 4th section of said 
supplement approved March 31, 1869, and enter into the same cov- 
enants in the name of the State in all cases of grants or leases, where 
they deem such covenants proper, as are authorized in grants or 
leases under said 4th section of said supplement approved Mar. 31, 
1S69, and insert such other covenants, clauses, and conditions in 
said grants or leases as they shall think proper to require from the 
grantee or lessee or ought to be made by the State, provided that 
nothing in said aet, approved April 6th, 1871, contained, should 
authorize grants or leases In front of a riparian owner to any other 
than such riparian owner, except on the proceedings and conditions 
in said supplement, approved Mar. 51, 1869, provided ; and provided 
also, that the application for grants and leases and the certificate of 
said commissioners, Governor, and attorney general may, in the 
cases thereby provided for, vary from the provisions of the said sup- 
plement in such manner as to conform to that act; 
145 And whereas by an act passed March 27, 1874, entitled a 
further supplement to an act entitled “An act to ascertain 
the rights of the State and of the riparian owners in the lands lving 
under the waters of the Bay of New York and elsewhere in the 
State,” approved April 11th, 1864, it was, among other things, enacted 
that it shall be lawful for the riparian commissioners, or any three 
of them therein coneurring, together with the Governor of this State, 
to fix and determine within the limits prescribed by the law the 
price or purchase-money or annual rental to be paid by any appli- 
cant for so much of lands below high-water mark or lands formerly 
under tide-water belonging to this State as may be described in any 
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application thereof duly made according to law; and the said com- 
missioners, or any three of them therein acting and concurring, 
together with the Governor, shall, in the name and under the great 
seal of the State, grant or lease said lands to such applicant accord- 
ingly, and all such conveyances or leases shall be prepared by the 
said commissioners or their agents at the cost and expense of the 
grantee or lessee therein, and shall be subseribed by the Governor 
and at least three of said commissioners and attested by the sec- 
retary of state, and enacting that all acts and parts of acts incon- 
sistent with the provisions of said last-mentioned act be, and the 
same were thereby, repealed and the said last-mentioned act should 
take effect immediately ; 
And whereas the said party of the second part was hereto- 
144 fore and Is now seized in fee simple of all that tract of land 
which adjoins but was above the original high-water mark of 
the tidal waters of [ludson river, beginning at the centre of North 
7th street, in Jersey City, at the original line of high-water mark, 
thence running along the said line of high-water mark, as the same 
originally ran, northerly to a point where the said line intersects or 
would have intersected the north line of the most northerly tract of 
land in Hoboken south of Ferry street, heretofore conveyed or agreed 
to be conveyed by the Hoboken Land and Improvement Co. to the 
Morris & Essex R. R. Co.; thence westerly from the point last stated 
a considerable distance Inland, and running also westerly from the 
point of beginning a considerable distance inland, and so where (?) 
riparian owners within the said supplemental act and the act ap- 
proved April 6th, 1871, entitled An act relative to the riparian com- 
missioners and the Hoboken Land and Improvement Company, 
riparian owners to the north, and the Jersey Shore Improvement 
Company, riparian owners to the south, have, by conveyances ex- 
tinguished or passed to the said party of the second part all claim 
to any grant or lease from the State of the lands hereinafter leased, 
subject as to a part to certain exceptions and provisions hereinafter 
referred to ; 

And whereas the said party of the second part hath heretofore de- 
mised, leased, and let unto the Delaware, Lackawanna and Western 
Railroad Company, a corporation recognized by the laws of the State 
of New Jersey, for a term or terms not vet ended, the lands hereby 
conveyed and the said adjoining lands, whereby the said last-men- 

tioned railroad company is in possession of said land ad- 
145 joining high-water mark, and are the tenants of the riparian 

owners thereof under and in pursuance of the lease from the 
said The Morrisand Essex Railroad Company to the said The Dela- 
ware, Lackawanna and Western Railroad Company, and the said 
party of the second part Is riparian owner thereof subject to the 
last-mentioned Jease; and the said party of the second part and the 
said The Del., Lack. & Western R. R. Co. have, in due form of law 
and as prescribed in the said supplement approved March 31, 1869, 
as amended by the said act entitled “An act relative to the riparian 
commission,” approved April 6th, 1871, made application in writing 
to the said commissioners, Governor, apd attorney general, setting 
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forth their desire to obtain a lease to the party of the second part 
in perpetuity of the lands, whether under tide-water or not, which 
lie between said north and south lines and in front of the lands 
above described, from said original line of high-water mark to the 
exterior lines established or to be established, and requesting the 
said commissioners and Governor to designate what lands, whether 
under water or not, lie between the original high-water mark and 
the exterior lines, and to fix the annual rent to be paid for such 
lease and also the amount to be paid for a conveyance in fee simple 
to the party of the second part; 

And whereas the said commissioners and Governor have under 
their hands designated the land hereinafter leased in perpetuity as 
tracts of land for which such lease was desired, some of which were 

heretofore, but are not now, under tide-water, and some of 
146 = which are now under tide-water, but all of which lie between 

the original lines of high-water mark aforesaid and the ex- 
terior lines fixed and established in and by said supplemental act, 
and for which this lease may properly be made under said acts, 
and have fixed the sum of $5,583 as the annual rental for said iands 
hereby leased and the sum of $76,900 as the price or compensation 
to be paid to extinguish said rent, and certified the boundaries and 
the price and compensation and amount of rental aforesaid to be 
paid for the sume ; 

Aud whereas the amount of said annual rental is hereby secured 
to be paid to the treasurer of said State; and whereas the adjacent 
riparian owners have extinguished their right to or conveyed to 
the said party of the second part all claims to the lands hereinafter 
leased, subject and except, so far (?) as the part of the land lying 
between the exterior line for solid filling and the exterior lines for 
piers is concerned, as ina certain deed and agreement from the 
Iloboken L. & L. Co. is mentioned and hereinafter referred to, and 
the said lands hereby released therefor lie in front of no other 
riparian owner within the meaning of said act; 

And whereas, under the circumstances hereinbefore recited, the 
lease hereby made is authorized to be made in and by the said sup- 
plement approved March 51, 1869, as amended by the said act, An 
act relative to the riparian commissioners, approved April 6th, 1871, 
and the said act passed Mareh 27th, 1874; 

And whereas the said commissioners and Governor think that 

this lease should be made with the covenants, conditions, and 
147) = grants herein contained and the same are in such case au- 

theorized to be contained in and by virtue of sald statute last 
stated : 3 

Now, therefore, in consideration of the premises and of one dol- 
lar paid to the said State by the said The Morris & Essex R. R. Co., 
and of the reuts, covenants, and conditions on their part and that 
of their successors to be paid, kept, and performed, the said party 
of the first part doth hereby grant, bargain, sell, convey, and let 
unto the said parties of the second part, their successors and assigns, 
forever, to hold as hereinafter expressed, all that tract of land abutted 
and bounded as follows: 
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Beginning at the centre of North 7th street,in Jersey City, at the 


original line of high-water mark ; thence running along said line of 


high-water mark as the same originally ran northerly to a point 
where the said line intersected or would have intersected the north 
line of the most northerly tract of land in Hoboken, south of Ferry 
street, heretofore conveyed or agreed to be conveyed by the Hebo- 
ken L. & L. Co. to the Morris & Essex KR. R. Co.; thence easterly 
from the point of intersection last stated in a straight line parallel 
with Ferry street to a point where the easterly line of Garden street 
produced across and beyond Ferry St. southerly will intersect the 
same; thence northerly along such produced line of Garden St. to 
the southerly line of Ferry St.; thence along the southerly line of 
Ferry street south 68 degrees 41 min. i. to the easterly line of I[nd- 

son St. produced southerly to the southerly line of Ferry St. ; 
148 — thence 84 deg. 575 min. E. 720 feet 6 in. to the exterior line 

for solid filling, as shown on sectional map No. 6, made by 
the commissioners appointed under the act entitled An act to ascer- 
tain the rights of the State and the riparian owners in the land ly- 
ing under the waters of the Bay of New York and elsewhere in the 
State, approved April 11, ISh4; thence south 25 deg 47 min. W. 
1,535 feet to a point where the centre line of North 7th St. if pro- 
duced easterly to the said exterior line for solid filling would inter- 
sect the same; thence along such centre line of North 7th St. north 
7-4 deg. 56 min. W. to the original high-water mark, the point of 
beginning, 

And also the right, liberty, privileges, and franchises to exclude 
the tide-water from so much of the land above leased as lies east- 
erly of the original line of high-water mark, and now or hereafter 
under the tide-water, by filling in or otherwise improving the 
same, and to appropriate the same to their exclusive use. 

And also all and singular the Jand under water and the 
piers and other structures now existing between the above-men- 
tioned exterior lines for solid filling and the exterior line for piers, 
as fixed by the said commissioners last mentioned, and bounded as 
follows: Beginning on the exterior line for solid filling at the begin- 
hing point of the last course in the tract first described, and running 
thence south 71 deg. 25 min. i. 540 feet to the exterior line for piers 
as fixed by said last-mentioned commissioners ; thence along said 
exterior line for piers north 22 deg. 34 M. E. 1.513 feet: thenee 

north 70 deg. 25 M. W.450—to the exterior line for solid fill- 
149 = ing; thence along the exterior line for solid filling south 25 
deg. 07. M. W. 1,958 feet to the place of beginning. 

And also the right, liberty, privilege, and franchise of building 
piers alone on the land last mentioned—that is to say, that which 
lies between the exterior lines already fixed above mentioned and 
said north and south lines of said tract last described, excepted and 
provided as is excepted and provided in any contract, agreement, or 
conveyance between the Hoboken L. & [. Co. and the Morris & 
Essex R. hk. Co., in the same manner as if the exceptions and pro- 
vision aforesaid were herein inserted, and to which reference is 
hereby made, and if and when said exterior lines shall be fixed at 
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any other points or places further out into the said river; also any 
and all land lying between the present exterior lines for solid 
filling above described and said new exterior line for lines for solid 
filling, bounded, however, north and south by the north and south 
lines above mentioned extended to the new line or lines for solid 
filling, with the right, liberty, privilege, and franchise of excluding 
from so much of the land lying between the present line for solid 
filling and the new éxterior line or lines for solid filling and the 
northerly aid southerly lines before mentioned, the tide-water, by 
filling in or otherwise improving the same, and to appropriate the 
land last described to their own exclusive private use; and if and 
when the said exterior lines shall be fixed at any other points or 
places further out in the said river, also any land lying between the 

new exterior line or lines for solid filling and the new pier line 
150) oor lines, with the right, liberty, privilege, and franchise of 

building piers alone upon the land last mentioned, together, 
also with the right, so far as the upland froin the time made shall 
adjoin the navigable water, to the perquisites of wharfage and other 
like protits, tolls, and charges, to take, to have, to use, exercise, and 
enjoy and to hold the said lands and premises, and all the rights, 
liberties, privileges, and franchises and perquisites aforesaid exer- 
cisable in and over and with reference to the same, to and for the 
said said several uses, interests, and purposes, and in the manner 
that they are above conveyed to the said The Morris & Essex R. R. 
(‘o., their successors and assigns, forever, subject to the rents and 
covenants and conditions hereinafter reserved and made, and subject 
to the regulations imposed by law on the exereise of the said rights 
or property hereby granted and to such as shall hereafter lawfully 
be made, the said party of the second part yielding and paying 
therefor vearly during the continuance of the leasehold estate hereby 
granted to the said party of the second part in the lands and other 
property hereby granted, unto the State of New Jersey the sum of 
$9,555, lawlul money of the U.S., without any deduction or abate- 
nent whatsoever, by equal half-yearly payments on the first days of 
July and January in each year, the first payment thereof to be made 
on the first day of July now next ensuing. 

And the said party of the second part doth hereby, for itself, its 
successors and assigns, covenant and agree to and with the said party of 

the first part, its successors and assigns, — shall and will from 
lol tine to time, and at all times during the estate hereby granted 

to it, well and truly pay or cause to be paid to the State of 
New Jersey the vearly rent of $5,383, hereinbefore reserved, upon the 
several days and times hereinbefore reserved to be paid by the party 
of the second part, its successors and assigns. 

And that if it shall happen that the said yearly rent or any part 
thereof shall at any time hereafter be behind and unpaid by the 
space of sixty davs next after the same shall become due it shall be 
lawful, without demand for such rent in arrears, for the said party 
of the first part, by its officers and agents or otherwise, into the said 
tract of land and every part thereof to enter and distrain all things 
on said premises belonging to the said party of the second part or 
to the said The Del., Lack. & West. R. R. Co. for said annual rent 
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or such part thereof as shali be behind and unpaid, and the distress 
or distresses there found to take and convey away and detain and 
keep or otherwise dispose of according to law until said rent and all 
arrears thereof and the costs and charges occasioned by the non- 
payment at the time in that behalf above mentioned shall be fully 
paid and satisfied. 

And also that in such ease it shall be lawful for the said party of 
the first part, by its officers or agents or otherwise, into the said 
tracts of land hereby leased to re-enter the same, and every part 
thereof to have, possess, and enjoy. 

And the said The Del., Lack. & West. R. R. Co., by sealing these 

presents with its common seal, doth hereby covenant and 
152. agree to this indenture and the terms and provisions thereof, 

and in consideration of the premises aforesaid and of one 
dollar to it paid by the said party of the first part doth covenant 
and agree with the said party of the first part, as surety for the said 
party of the second part, that so long as the said The Del., Lac. & 
West. Rt. R. shall possess, use, or hold the lands, rights, and privileges 
hereby granted they, the said The Del., Lack. & West. R. Rh. Co., 
will pay to the said party of the first part the yearly rent aforesaid 
at the times and in the manner aforesaid if the said party of the 
second part shall fail to pay the same or any part thereof in- man- 
ner aforesaid and that without demand of payment of said rent 
being first made upon the party of the second part by or for the 
party of the first part. 

And the said the State of New Jersey doth hereby expressly cove- 
nant and agree that a conveyance to the party of the second part 
or its successors or assigns, as it shall direct, in fee simple shall be 
made by the State of New Jersey of and for all or any part of the 
said lands and benefits hereby granted free and discharged of the 
whole or of an equitable portion of the said rent on their paying 
to the said State the sum of 876,900 or an equitable portion of that 
sum, according to the quantity and value of the land desired to be 
discharged from the said rent or a portion thereof. 

And the said State also covenants to and with the said party of 

the second part, their successors and assigns, that the said 
153) State will not make or give any grant or license, power or 

authority, to any other person or corporation affecting lands 
under water in front of said lands hereby leased. 

In witness whereof the said commissioners have respectively set 
their hands and caused the great seal of the State to be tixed hereto, 
and these presents have been signed by Joel Parker, Governor, and 
attested by Henry C. helsey, sec’y of state; and the said The Del., 
Lack. X West. It. I. and the said The Morris WX Iossex It. lt. ('o, 
have caused these presents to be signed by their presidents, respect- 
ively, and their corporate seals to be respectively aflixed the day 
and year first above written. 
3 JOEL PARKER. 

ERANCIS S. LATHROP. 

[G.s. oF N. J] CHAS. 8S. OLDEN. 
BENNINGTON FL RANDOLPIL. 
THOS. McKEEN., 
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Attest: HENRY C. KELSEY, 
Sec’y of State. 


Witness to signatures of commissioners: 
ROBT C. BACOT. 


THE MORRIS & ESSEX R. R. CO. 


(i. s.] By SAM’L SLOAN, Pres. 
= Attest: FRED. F. CHAMBERS, See’y. 
THE DEL., LACK. & WEST. R. R. CO., 
[u. s.] By SAM’L SLOAN, Pes. 


Attest: FRED. S. CHAMBERS, See’y. 


Srate or New JERSEY, 8s: 
Be it remembered that on this fourth day of May, 1874, be- 
154 fore me, the subseriber, an M. C. C.of New Jersey, personally 
appeared Rob’t C. Bacot, who, being by me duly sworn, on 
his oath saith that he saw Francis S. Lathrop, Charles S. Olden, 
Bennington F. Randolph, and Thos. MeKeen, the within-named 
commissioners, sign, seal, and deliver the within lease as their vol- 
untary act; that the said Rob’t C. Bacot thereupon subseribed his 
2 name as an attesting witness. 
ROBERT C. BACOT. 
Sworn and subseribed before me— 
JAMES B. VREDENBURGH, 
M. C. C. of N. J. 


Received in reg’s office and recorded May 2, 1876, at 3.45 p. m., 
* ’ 
on page O46 of Liber 206 of Deeds. 
exurpir D 9. 


Map filed under said act, Exhibit D 6. 


Exuipir D 10. 


Maps showing grants and lease to the Morris & Essex Railroad 
Company. 


_ Exuipir D 11. 


Map made by Speilman & Brush, Oct. 22, 1578. | 


Exurpir D 12. 


Map of J. C. Payne, August, 1573, of water front, showing grants 
made by act of Legislature and by riparian commissioners. 


Exurpit D 15. 


Part of Douglass map copied by Frank H. Earle. 
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155 United States Circuit Court, District of New Jersey. 


Tue Mayor AND Council. OF Horoken 
vs. 
PENNSYLVANIA RAILROAD COMPANY. 


Ejectment. Second street. 


Ture Mayor ANpD Councit or HlopokEen 
v's. : 
PENNSYLVANIA RAILROAD COMPANY. 


Ejectment. River street. 


Examination of witnesses had before me, Charles Meyer, Jr., U.S. 
commissioner, at my office, No. 93 Washington street, in the city 
of Hoboken, on the thirtieth day of November, A. D. 1SS1, in the 
presence of Maleolm W. Niven, Esq., attorney for the plaintills, 
James B. Vredenburgh, Esq., counsel for the Pennsylvania Rail- 
road Company, Hon. Leon Abbett, counsel for other defendants. 


Defendant offers in evidence a certified copy of a lease from the 
Camden and Amboy Railroad and Transportation Company and 
others to the Pennsylvania Railroad Company, bearing date June 
S0th, 1871, and also the Laws of 1873, page 1205, confirming said 
lease. 


J 


Joun C. PAYNE, a witness produced on the part of the defendant, 
The Pennsylvania Railroad Company, being duly sworn, deposes 
and says: 

Iam a civil engineer and survevor, doing business in Jersey City ; 

have been such ten or twelve vears, and as such have made 
156) maps of various parts of the county of Iludson; have made 

some of the laps of the riparian commissioners for some 
years; [ make them for Mr. Bacot. 

Witness, shown a map, says : 

I made this map. 


Map offered in evidence and marked Exhibit No. 14 on part of 
the defendants. 


That part of the map tinted blue represents the space covered by 
waterat the present time. ‘The black dotted line further east, marked 
exterior line for piers, represents the riparian commissioners’ exte- 
rior line for piers on the Hudson river accurately. The black dotted 
line further west, marked exterior line for solid filling, is the riparian 
commissioners’ exterior line for filling. The portion of map colored 
brown represents the piled docks in that locelity. The portion col- 
ored gray next to the water represents an engine-house connected 
with a derrick, and the larger portion represents a boiler-house and 
machine shop. The portion tinted red represents machine shops 
and shops for working of wood, offices, paint shops, I think, and 
buildings used in connection with the works there. I compiled this 
map, Exhibit D 14, the greater part, from actual survey; location of 


oat aay sama, ee ee ee | 


ail 


a ee ee 


ADOLPH E. SCHMIDT KT AL. 79 


docks, streets, and buildings, all from actual survey, except high- 
water line of 1804, which is taken from Loss’ map, and the location 
of high water in 1864, which is as shown to me by Mr. Frank 
Stevens, superintendent of the works, and the high-water line of 
1869, which I took from the map on file in Trenton, marked Ex- 

hibit D9 in this cause. showing the grant of the State to the 
157) = United Delaware and Raritan Canal Company, Camden and 

Amboy Railroad and Transportation Company, and New 
Jersey Railroad and Transportation Company by act of March 31st, 
186%, tiled June ISth, 1869. 

(). Show the location of the grant (Exhibit D 9) upon the map, 
Exhibit D 14, made by you. 

A. It lavs between the most southerly dotted line on Exhibit D 
l4 and the next dotted line north, and extends from the original 
high-water line out into the Iludson river. The original high-water 
line in ISO4 is so marked gn this map by a black wavy line; it in- 
cludes the land in question both in Second street and in River 
street In these ejectment suits against the Pennsylvania Railroad 
Company, and being the land in question. The distance between 
high-water mark of 1S64 and high-water mark of 1869 is about 
eighteen feet. The rate of accretion is about three and — half feet 
per vear. ‘The distanee between the high-water mark of 1869 and 
What is now is about thirty feet, and the rate of accretion for these 
twelve vears is about two and a half feet per year. Second street, if 
continued easterly beyond present high-water mark, it would cut 
off of the dock a triangle of thirteen feet wide on west end, and run- 
ning to nothing about 100 feet further east. The extension of River 
street further south from Second street would cut off the following 
lmiprovements: It would completely cut out the brick building and 
part of another, as shown on this map. The brick buildings are 
shown in red on this map. 

Cross-examined : | 
158 On Exhibit D9 the grant by the State is included between 
the two red lines, one on the north and one on the south. 
That is not shown to any particular point either on the east or west, 
except on the east it is to the Hudson river and to the west indefi- 
nitely. The description attached to the map bounds it on the west 
by the original high-water line. 

In IS6%the high-water line was about 30 fect west of present bigh- 
water line, about 18 feet east of high-water line of 1864, and about 
so tect east of the original high water line in 1804. The width of 
the inner end of pier, which [| said would have 15 feet cut off, is 
about 25 feet. There is solid ground immediately south of the pier 
at that point. 

The solid tilling extends east of the west end of pier about 150 
fect. IT have been over the ground in person. I step from the solid 
ground to the pier from the same level. For nearly all the distance 
of 150 feet the pier is accessible from the solid ground. I do not 
know whether, if that triangle were cut off, there would be an ample 
access to the pier. Ido not know what the needs of the case are, 
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Where I have left it in plain white color (on D 14) it shows there 
are no buildings, though I think there are arrangements for mould- 
ing iron floors and so on. ‘Taking that pari of the dock as far east 
as the solid filling goes, after cutting off the triangle, there would 
be three-quarters of that part of the dock left. 

JOHN C. PAYNE. 


159 Taken, sworn to, and subseribed before me this 30th day 
of November, A. D. 188]. 
CHAS. MEYER, Jr., 
U. S. Com’r. 


It is admitted by the counsel of the respective parties that on 
Loss’ map the streets that run to the Hudson river are laid down to 
ordinary high-water line as it existed in TSO4. 

CHARLES MEYER, Jr., 


U.S. Commissioner. 


United States Circuit Court, District of New Jersey. 


The Mayor axnp Common CounciL or THE Criry or LlopokeN 
ws, 
Tue PENNsyLVANIA R. R. Co. 


In ejectment. 


Tae Mayor axnp Common Councin or THE City or LlopoKk EN 
is, 
The PENNSYLVANIA R. R. Co. 


In eyectment. 


Depositions taken, de bene esse, before William S. Belville, Esq., 


a commissioner of the United States circuit court, in the city of 


Trenton, on ‘Tuesday, February 7th, 1582, at ten a.m. 
Appearances: Malcolm W. Niven, for complainant, and James 
_B. Vredenburgh, for defendant. 


a 
a 


Josernm D. HALL, a witness produced on the part of the defend- 
ant, being duly sworn, testifies as follows : 


160 Direct examination by Mr. Vrepennurci: 


(). What position do you occupy ? 

A. Assistant secretary of state. 

(). State of New Jersey? 

A. Yes, sir. 

©. Have been such for how long? 

A. Sinee, | think, 1875. 

(). You have been connected with the office how long ? 

A. Twenty-one years. 

(). Is there filed in this office any map by the united companies, 
under an act passed in 1860, embracing a portion of the water front 
in the city of Lloboken ? 
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A. Yes, sir. 

Q. When was it filed ? 

A. On the 18th of June, 1869. 

(). (Witness is shown a map.) 

A. This is a map and description which was then filed. “It isa map 
and description of lands lying under the tide-waters of the Hudson 
river in the city of Hoboken, in the county of Hudson and State 
of New Jersey, granted to the United Delaware and Raritan Canal 
Company, Camden and Amboy Railroad and ‘Transportation Com- 
pany, and the New Jersey Railroad and Transportation Company 
by an act of the Legislature of the State of New Jersey approved 
Mareh ist, 1560." 

This map is offered in evidence, and the copy already offered 1s 
marked D9 in place of the original. 

Not cross-examined. 


J. D. HALL. 


161 Sworn to before me, February 7, 1582, at Trenton, N. J. 
W. 8. BELVILLE, 
U. S. Comm. 


Joux P LAnsina, a witness produced on the part of the defend- 
ant, being duly sworn, testifies as follows: 


Direct examination by Mr. VReEDENBURGH : 


Q. What position do you occupy ? 

A. Clerk in the treasury department. 

Q. Of the State of New Jersey ? 

A. Yes, sir. 

(). Been so how long’? 

A. ‘Twenty vears. 

(). From vour books can vou tell us whether the united compa- 
nies have preticl to the State of New Jersey the $20,000 mentioned in 
anact entitled “An act to entitle the united companies to improve 
lands under water at the Kill Von Kulland other places,” approved 
March Sist, 1869, or not? 

A. I ean. 

Q. Ilave they ? 

A. They have. 

(). When did they pay it? 

A. 25th of June, 1869; the check was received and deposited here 
on the 25th of June, 1869; the check was dated the 21st of June 
and was deposited on the 25th. 

A. And it so appears upon the books of the treasurer of the State 
of New Jersey ? 

A. Yes, sir. 


Not cross-examined. 


JOHN P. LANSING. 


Sworn to before me at Trenton, February 7, 1882. 
W. 8. BELVILLE, 


11—173 U. S. Commissioner. 
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162 U.S. Circuit Court, District of New Jersey. 


Tue Mayor anp Councin or tHe City or THopoken 
- Vs, 
The PENNSYLVANIA RAILROAD COMPANY. 
In ejectment. 


Toe Mayor AND CounciL or THE City or TLonokes 
vs. 
THe PENNSYLVANIA RAILROAD CoMPANY. 
In ejectinent. 

Depositions taken before Charles K. Cannon, a master and exam- 
iner of the court of chancery of the State of New Jersey, in the 
above causes, at the city of Hoboken, this 25rd day of May, A. D. 
ISS2, at 5 o'clock in the afternoon. 

Present: Joseph D. Bedle, of counsel with the Pennsylvania Rail- 
road Company ; Jolin C. Besson, of counsel for the City of HLoboken. 


ANDREW REASONER, a Witness produced on the part of the de- 
fendant, being sworn according to law, on his oath saith, being ex- an 
amined by Mr. Bepie: 


(). Where do you reside? 
168 A. Morristown, New Jersey. 

Q). What position do you hold in the Delaware, Lacka- 
wanna and Western Railroad Company ? 

A. Superintendent of their leased line—the Morris and Essex. 

(). And have been such superintendent for how long ? 

A. Since 70. 

(Q). And vour chief oftice is where? 

A. Iloboken, New Jersey. 

Q). Are you familiar with the piers and slips and buildings and 
other property of the Morris and Essex Railroad Company, under 
lease to the Delaware, Lackawanna and Western Railroad Company 
at the terminus at Iloboken ? 

A. Yes, sir. 

(). (Witness being shown Exhibit D 4, is asked :) Do you see on 
this map what is marked as Morris and Essex railroad: depot ? 

A. Yes, sir. 

Q. And westerly of that do you see two dark-colored blocks or 
spaces 7 

A. Yes, sir. 

(). And westerly of that do you also see what is marked Morris 
and Essex railroad ? 

A. Yes, sir; with two tracks. 

Q). Do you also see what is marked as freight shed ? 

A. Yes, sir. 
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Q. Do you also see on this map what are marked as the extended 

lines of River street, if produced, to the Morris and Essex railroad 
property ? 
Lo4 A. Yes, sir. 

Q. (Witness being shown Exhibit D 10, is asked :) Do you 
see What is marked as [Hudson street, where it strikes Ferry street, on 
this map? 

A. Yes, sir. 

(). And to the east of that do you see the two dotted lines appar- 
ently indicating an extension of the street ? 

A. Yes, sir. 

(). Do you also see on this Exhibit D 10 what are marked as slips 
and piers within what is ealled the lease by the State of New Jersey 
to the Morris and Essex Railroad Company ? 

A. Yes, sir. 

(). Are you familiar with those piers ? 

A. Yes, sir. 

(). Do you see on this map the larger slip ? 

A. Yes, sir; that is a canal, as we call it. 

(). What is that used for? : 

A. For all kinds of vessels to go up in to load and unload, from 
a vawl-boat to the biggest steamer that floats. 

(). Is it used in connection with your railroad business ? 

A. Yes, sir. 

(). ‘To the north of that canal or basin, how many railroad tracks 
have vou—about? 

A. To the north of that? That is in Hoboken. 

(). Yes; to the north of it? 

A. There must be twenty-three tracks; I should say about twenty- 
three tracks. 

(). And to the south of the longest basin how many are there— 

about? 
165 A. Probably about forty. 

(). What are the piers that are laid down on Exhibit D 10 
used for, and the slips? 

A. ‘The first four are used for merchandise of all deseriptions. 

(). The first four which way ? 

A. Going south, and the next one Is for coal, and so on south for 
coal until we get further down to Jersey City; then it is for mer- 
chandise again, 

(). Are there railroad tracks upon the piers ? 

A. Yes, sir. 

(). Upon all of them ” 

A. All of them. 

(). Ifow high are those piers above the surface of the sarround- 
ing earth ? 

A. The earth and those first piers are about of a height; they 
average, [ guess, about five feet above high water—the first four— 
and those others at the end, they run twenty-five at the end of the 
piers, and the rest of this street up as high as thirty-five and forty 
feet above high water. 
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Q. I call your attention to Exhibit D 11, already shown to you, 
and ask you what buildings of the railroad company the extended 
lines of River street would first strike ? 

A. It would first strike what we call the passenger sheds—that is, 
going south; then it would take off a corner of the freiglt-house 
and offices; that strikes as you go south, and then it would strike 

the coal piers all the way. down. 
166 (). Ilow many tracks are there in your passenger build- 
ings there? 
\. Four in the building and some to the south of it. 

(). Are those the main tracks in the building? 

A. Yes, sir; where we let in and send out all of our trains. 

Q. Ilow many horse-car lines run down to the ferry through 
Ferry street? 

A. I don’t know how many different lines there are; think there 
are four distinct lines. 

(). Where do they run to? 

A. To Jersey City, up the elevator, and down to the court-house, 
up Washington street and up to the elevator,and there they branch 
out to go to different points; I don’t know but there are five differ- 
ent lines. 

Q. About how many horse-ears ran daily—leave the ferry daily? 

A. I have no idea; T should Suppose there was three hundred or 
more; they run very frequently. 


~ 


(Mr. Besson objects to all the testimony on the ground that it is 
irrelevant to the issue.) 


elng cross-examined by Mr. Besson: 
Q. All your tracks, then, are south of Newark street a considera- 
ble distance” 
A. Yes, sir. 
By Mr. Bopie: 


Q. And your tracks are also south of Ferry street ? 


A. Yes, sir. 
Taken, sworn to,and subseribed this 23rd day of May, A. D. 1882, 


at Iloboken, N. J., before me— 


[t is consented by counsel that the signature of the witness to his 
testimony be waived. 
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167 United States Circuit Court, District of New Jersey. 


Mayor AND CounciL OF THE Crry oF HopokEeN ‘ 
vs. 
PENNSYLVANIA R. R. Co. 
Kjectment. River street. 
Mayor AND CounciL or THE City oF HoBoKEN 
vs. 
PENNSYLVANTA R. R. Co. 
Kjectment. Second street. 


Mayor aANb Counci, oF THE City or Honoken 
v8. 
[LAMBURG-AMERICAN STEAM Packet Co. 


Ejectment. Third street. 


Mayor AND CouncIL or THe Crry oF HLoBpokeN 
is. 


Nortn GerMan Lioyp Streamsuir Co. 
Ejectment. Third street. 


1G8 Mayor ANp Councit or THe City or Lopoken 
is. 


Apo.uru E. Scumipt e als. 
Kjectment. First street. 


Mayor AND CouNcIL OF THE Critry or IlopnokEN 
is. 


Apouteu E. Scumipr et als. 
Ejectment. Newark street. 


We consent that the act incorporating the Hoboken Land and 
Improvement Company and all amendments and supplements, the 
riparian act (Revision Laws of New Jersey, page 980) and all amend- 
inentsand supplements thereto, and all other acts of the Legislature 
of the State of New Jersey may be read in evidence at the trial of 
the above case. 

LEON ABBETT, 
Att'y, Certain Def’ts. 
I. W. SCUDDER, 
For SCUDDER & VREDENBURGH, 
Attys for Penn. R. RR. Co. 
MALCOLM W. NIVEN, 
Att'y for PUtUffs in all Suits. 


169 The following sections are from the ordinance of the city 
of Hoboken approved January 9, 1858: 
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An ordinance relating to streets. 


The mayor and council of the city of Hoboken do ordain as fol- 
lows: 

Section 1. That the several streets and public alleys in the city 
of Hoboken shall be known by the names mentioned and designated, 
respectively, on the map of Hoboken made by Charles Loss and 
filed in the clerk’s office of the county of Bergen, except the strect 
marked and named on said map “ Philadelphia post road,” which 
shall be hereafter known and called “ Newark street,” and that the 
public alley running between Washington and Iludson streets shall 
be called “ Court street;” that the most southerly street now open 
and leading to the ferry and running east and west shall be known 
by the name of Ferry street. 

Sec. 2. That River street shall extend and run from Third street 
on the south to Fourth street and from Fifth street to the stone 
wall of Edwin A. Stevens on the north until further opened by the 
owner or owners of the premises along the line thereof for public 
use, and shall not be less than sixty feet wide. No court-vard on 
either side of said street shall extend unto the same bevond the 
distance of thirteen feet (13.) 

Sec. 3. That Ifudson street shall extend and run from Ferry 
street’ on the south to Seventh street on the north, as now laid out, 
and shall not be less than eighty feet wide at any point, and that no 

court-vard on either side thereof shall extend unto said 
170 ~~ street bevond the distance of eighteen feet (15). 

Sec. 4. That Washington street shall extend from Ferry 
street on the south to Seventh street on the north, as now laid out, 
and shall not be less than one hundred feet wide at any point, and 
that no court-vard on either side thereof shall extend into said 
street beyond the distance of fifteen feet (15). 

Sec. 5. That Bloomfield street and Garden street shall each ex- 
tend and run from Newark street on the south to Seventh street on 
the north, and shall each be not less than sixty-five feet wide at any 
point, and that no court-vard on either side of any of said two 
streets shall extend into the same bevond the distance of twelve feet 
In Bloomfield street and eleven feet six inches in Garden street. 

Sec. 6. That Meadow street shall extend and run from Newark 
strect on the south to Fourth streetand from I ifth to Seventh street, 
and shall not be less than sixty-five feet wide at any point, and that 
no court-vard on either side thereof shall extend into the same be- 
vond the distance of eleven feet and six inches. 

Sec. 7. That Newark, First, and Seeond streets shall cach run and 
extend from Ifudson street to the line diteh which separates the 
lands of the Hoboken Land and Improvement Company from the 
meadow, and that Third, Fourth, Fifth, and Sixth streets shall each 
run and extend from River street to said diteh, and that Seventh 
street shall run and extend from Hudson street to said ditch; that 
each of the said streets mentioned in this seetion shall not be less at 
any point than fifty feet wide, and that no court-yard on either 
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171 ~~ side of any —said last-mentioned streets shall extend into the 
same bey ond a distance of six feet and six inches. 

Sec. 8. That Ferry street shall extend and run as now established 
and laid out until otherwise extended and dedicated to public use, 
and shall not be less than at any point where now laid out and es- 
tablished than one hundred feet wide, and that no ecourt- yard on 
either side thereof shall extend into said street beyond the distance 


of fifteen (15) feet. 

Sec. 9. That Court street shall run and extend from Newark street 
to Seventh street, and shall be not lessatany point than twenty feet 
wide, and that no part or portion thereof shall be used or appropri- 
ated for court-vards or any other purpose whatever except for a public 


street or highway. 


172 United States Circuit Court, District of New Jersey. 
Mayor AND CouNcIL OF THE City or HOBOKEN 
vs. 

PENNSYLVANIA R. R. Co. 
Ejectment. River street. 
Mayor Anp Councit or THE City oF Hopoken 
vs. 
PENNSYLVANIA R. R. ¢ 
Ejectment. Second street. 
Mayor AND CounciL oF THE City or HopokeEeNn 
is, 
ITampurc-AMERICAN STEAM Packet Co. 
Kjectment. Third street. 
Mayor AND Counci. or THE Crry oF HopoKken 
is, 
Nortro German Lioyp STeamsuip Co. 
Kjectment. Third street. 


Mayor anp Councin or THE City or HopoKEN 
is. 


Apo.tru E. Scumuprt et a 
Kjectment. First street. 
\MIAayor AND CounciL or THE City or Hopoken 
vs. 
ApvoLpHu E. Scumiprt et als. 
Ejectment. Newark street. 


We consent that the act incorporating the Hoboken Land and Im- 
provement Company and all amendments and supplements, the 
riparian act (Revision Laws of New Jersey, page 980) and all amend- 
ents and supplements thereto, and all other acts of the Legislature 


eee mene 


&S THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN Vs. 


of the State of New Jersey may be read in evidence at the trial of the 


above case. 
LEON ABBETT, Att'y Certain Def'ts. 
I. W. SCUDDER, 
For SCUDDER & VREDENBURGH, 
Attys for Penn. R. R. Co. 
MALCOLM W. NIVEN, 
Atty for PU jis in All Suits. 


173.) Strate or New Jersey, } a 
County of [Tudson, age 


United States Supreme Court. 


THe Mayor anp Councit oF THE Crtry oF Ilopoken, Plaintiffs in 
[-rror, 
Us. 


Apoteu E. Scumipt, Defendant in Error. 
In ejectment. 


On error to the circuit court of the United States for the district of 
New Jersey. 


John C. Crevier, of full age, being duly sworn according to law, 
upon his oath says that he is a resident and frecholder of the city 
of Hoboken; that he is a real estate agent in said city, and that he 
deals in real estate in said city; that he is acquainted with the value 
of lands lying in said city of Hoboken, and that he knows the tract 
of land in dispute in the above-entitled cause as described in the 
dedication, and that its value is over five thousand dollars. 


JOHN €C. CREVIER. 


Sworn and subscribed before me this 10th day of October, A. D. 
LSS4. 7 
GEO. W. CASSEDY, 


U.S Commissioner. 


[Endorsed :] United States Sapreme Court. The Mayor and 
Council of the City of Iloboken, plaintiffs in error, vs. Adolph FE. 
Sehmidt, defendantin error. In ejectment. On error to the circuit 
court of the United States for the district of New Jersey. Affidavit. 
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173. United States Supreme Court, of the Term of October, in the 
year of our Lord one thousand eight hundred and eighty- 
four. 


THe Mayor ANp CounciL or THE City oF Hopoxken, Plaintiffs in 
Error, 


vs. 
Apo.tpH E. Scumipt, Defendant in Error. 


In ejectment. 


On error to the circuit court of the United States for the district of 
New Jersey. 


Afterwards, to wit, on the thirteenth day of October, in the same 
term, before the Supreme Court of the United States, come the said 
The Mayor and Council of the City of Hoboken, by William S. Stuhr, 
their attorney, and say that in the record aud proceedings aforesaid 
and also in the giving the judgment aforesaid there is manifest error 
in this, to wit, that by the record aforesaid it appears that the judg- 
ment aforesaid in form aforesaid given upon the facts specially 
found by the said cireuit court upon the trial and determination by 
said court of the issues above joined was given for the said Adolph 
I. Schmidt against the said The Mayor and Council of the City of Ho- 

boken, whereas the said facts specially found do not warrant 
174 the said judgment and were insufficient to support the same, 

and the judgment of the said circuit court upon the said facts 
specially found should have been given for The Mayor and Council 
of the City of Hoboken and against the said Adolph E. Schmidt; 
and that there is also error in this, to wit, that the judgment aforesaid 
in form aforesaid given, was given for the said Adolph E. Schmidt 
against the said The Mavor and Council of the City of Hoboken, 
whereas by the law of the land the said judgment ought to have 
been given for the said The Mayor and Council of the City of Ho- 
boken against the said Adolph E. Schmidt; andthe said The Mayor 
and Council of the City of Hoboken pray that the judgment afore- 
said for the errors aforesaid and other errors in the record and pro- 
ceedings aforesaid may be reversed, annulled, and altogether for 
nothing holden, and that they may be restored to all things which 
they have lost by occasion of the said judgment. 

WILLIAM S. STUHR, 
Att’y of Plt ffs in Error. 
THOMAS N. McCARTER, 
Of Counsel. 


[Endorsed:] United States Supreme Court. The Mayor and 
Council of the City of IHloboken, pl't’ffs in error, vs. Adolph E. 
Schmidt, deft inerror. In ejectment. On error to United States cir- 
cuit court, district of New Jersey. Assignment of errors. William 
S. Stubr, att’y. 


12—175 


90 MAYOR AND COUNCIL OF HOBOKEN VS. ADOLPH E. SCHMIDT ET AL. 


175 Uwyrrep States (OF AMERICA, . 
District of New Jersey, 


I,S. D. Oliphant, clerk of the cireuit court of the United States 
for the district of New Jersey, do hereby certify that the foregoing 
isa full, true, and complete transcript of the record in the case of 
Tire Mayor and Council of the City of Hoboken against Adolph E. 


Schmidt and Leopold Goldschmidt as fully as the same appears on } 

file and of record in my office. - 
In testimony whereof I have hereunto set my hand and affixed 

the seal of said court, at Trenton, in said district, this ninth day of 

October, A. D. 1858-4. iF 

[The Seal of the U.S. Cireuit Court, Dist. of New Jersey. ] » 

8S. D. OLIPHANT, Clerk. , 

Endorsed on cover: New Jersey C.C. U.S. No. a _ The Mayor 

and Council of the C ity of Hoboken, plaintiffs in error, vs. Adolph E. ; 


Schmidt. Filed November 4, 1SSd. 
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No. 174. 


THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN, 
PLAINTIFFS IN: ERROR, 


Us. 
THE HAMBURG-AMERICAN STEAM PACKET COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF NEW JERSEY. 
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SUPREME COURT OF THE UNITED STATES. 
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No. 174. 
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THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN, 
PLAINTIFFS IN ERROR, | 


US. 


THE HAMBURG-AMERICAN STEAM PACKET COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF NEW JERSEY. 
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THE MAYOR AND COUNCIL OF HOBOKEN VS. THE H.-A. 8. P.coO. 1 


1 United States Supreme Court. 


THE MAYOR AND COUNCIL OF THE CiITy OF HOBOKEN 
v8. 
Tue HamMpurGc-AMERICAN STEAM PACKET COMPANY. 


In error to the circuit court of the United States for the district of 
New Jersey. 


2 Unitep STATES OF AMERICA 88: 
[The Seal of the U.S. Circuit Court, Dist. of New Jersey. ] 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of New 
Jersey, Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment in a plaint which was in the said court before you or 
some of you, between The Mayor and Council of the City of Hoboken 
and The Hamburg-American Steam Packet Company, of a plea of 
ejectment, manifest error hath intervened, to the great damage of 
the said The Mayor and Council of the City of Hoboken, as by their 
complaint appears, we, being willing that the error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 

therein to correct that error what ¢f mght and according to 

5) the laws and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of 
the said Supreme Court, the third day of March, in the year of our 

Lord one thousand eight hundred and eighty-four. 

S. D. OLIPHANT, 
Clerk of the Circuit Court of the United States 
for the District of New Jersey. 


[Endorsed :] United States Supreme Court. The Mayor and 
Council of the City of Hoboken vs. The Hamburg-American Steam 
Packet Company. In ejectment. Writ of error. Allowed March 3, 
1s84. Jno. T. Nixon, J. Ret’ble Oct. 15, 1884. William 8. Stuhr, 
att’y. 
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To The Hamburg-American Steam Packet Company, Greeting: 
You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be holden at Washington on 
1—174 
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the second Monday in October next, pursuant to a writ of error filed 
in the office of the clerk of the circuit court of the United States for 
the third circuit and district of New Jersey, wherein The Mayor and 
Council of the City of Hoboken are plaintiffs in error and you are 
defendant in error, to show cause, if any there be, why the judgment 
in the said writ of error mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 
Witness the Honorable John T. Nixon, one of the judges of the 
circuit court of the United States for the district of New Jersey. 


Dated March 3, 1854. : 
JNO. T. NIXON, 
District Judge. 


4a {Endorsed :] United States Supreme Court. The Mayor 

and Council of the City of Hoboken vs. The Hamburg-Amer- 
ican Steam Packet Company. In ejectment. On writ of error to 
U.S. circuit court, district of New Jersey. Citation. William 8. 
Stuhr, att’y. 


I do hereby acknowledge service of a certified copy of the within 
citation and also of a certified copy of the writ of error in the within 
cause this seventh day of April, A. D. 1884. 

W. J. A. FULLER, 
Of Counsel. 


5 Supreme Court of the United States. 


THe Mayor Aanp Councit or tHe Criry or [LoBoKEN 
US. 


THe HAMBuRG-AMERICAN STEAM PACKET CoMPANY. 
In ejectment. 


Know all men by these presents that we, The Mayor and Council 
of the City of Hoboken, William H. Dilworth and Martin Steljes, 
all of the city of Hoboken, in the county of Hudson and State 
of New Jersey, are held and firmly bound unto The Hamburg-A mer- 
ican Steam Packet Company in the sum of five hundred dollars, to 
be paid to the said The Hamburg-American Steam Packet Compary, 
or their executors or administrators; to which payment, well and 
truly to be made, we bind ourselves and each of us, jointly and 
severally, and our and each of our heirs, executors, administrators, 
and successors, firmly by these presents. 

Sealed with our seals. Dated this ninth day of February, in the 

year of our Lord one thousand eight hundred and eighty-four. 
6 Whereas the above-named The Mavor and Council of the 

City of Hoboken hath prosecuted a writ of error to the Su- 
preme Court of the United States to reverse the judgment rendered 
in the above-entitled action by the circuit court of the United States 
for the district of New Jersey : 

Now, therefore, the condition of this obligation is such that if the 
above-named The Mayor and Council of the City of Hoboken shall 
prosecute its said writ of error to effect and answer all damages and 
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costs if it shall fail to make good its plea, then this obligation shall 
be void ; otherwise to remain in full force and effect. 
MARTIN STELJES. SEAL. | 
WM. H. DILWORTH. SEAL. ] 
F. L. PIMKEN, Mayor. [1 8. 


Signed, sealed, and delivered in the presence of— 
WILLIAM 8S. STUHR. 


Attest: | M. V. McDERMOTT, 
City Clerk. 


7 (Endorsed:) United States Supreme Court. The Mayor 

and Council of the City of Hoboken vs. The Hamburg-Amer- 
ican Steam Packet Company. In ejectment. Bond. Approved 
March 35, 1884. Jno. T. Nixon, J. 


8 Judgment. 
United States Cirenit Court, District of New Jersey. 
Tue Mayor AND CouNCcIL OF THE City OF HOBOKEN 


vs, 
Tue HampBpurGc-AMERICAN STEAM PACKET COMPANY. 


In ejectment. 
As yet of the fourteenth day of August, eighteen hundred and 


seventy-eight. 
JOHN T. NIXON, 
District Judge. 

Witness : 

S. D. OLIPHANT, Clerk. 
WILLIAM 8. STUHR, 

Attorney for Plaintiff. 
LEON ABBETT, 
Attorney for Defendants. 


District of New JERSEY, 88: f 
9 The Mayor and Council of the City of Hoboken, the plain- 


tiffs in this action, by Maleolm W. Niven, their attorney, de- 
mand of The Hamburg-A merican Steam Packet Company, the defend- 
ants therein, the possession of all that certain lot, tract, or parcel of 
land and premises situate, lving, and being in the city of Hoboken, in 
the county of Hudson, and State of New Jersey: Beginning at the 
northeasterly corner of River and Third street and running thence 
easterly along the northerly line of Third street and also along a 
line drawn eastwardly and in continuation thereof to high-water 
mark on the North or Hudson river; thence southerly along said 
high-water line to a point opposite the southerly line of Third street ; 
thence westerly and along a line drawn eastwardly from and in con- 
tinuation of said southerly line of Third street and along said south- 
erly line of Third street to a point therein, being the southeast- 
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10 erly corner of River and Third street; thence northwardly fifty 

feet to the point or place of beginning, being the premises 
between what would be the north and south lines of Third street if 
extended to high-water mark on the North river. 

And the plaintiffs say that their right to the possession of the 
same accrued on the first day of July, eighteen hundred and seventy- 
eight, and that the defendants wrongfully deprive them of the pos- 
session thereof, to their damage one thousand dollars. 

And the said The Hamburg-American Steam Packet Company, by 
Leon Abbett, its attorney, appears and defends this action and says 
that it is not guilty of the injury whereof the said The Mayor and 
Council of the City of Hoboken have complained in their declara- 
tion, nor of any part thereof, and of this it puts itself upon the 
country, and the said The Mayor and Council of the City of Hoboken 
do the like. 


11 Afterwards, to wit, on the thirtieth day of March, 1880, the 

parties aforesaid, by their attorneys aforesaid, waived a jury 
for the trial of the issues in the above cause by stipulation in writ- 
ing then filed with the clerk of said court, of which the following is 
a copy: 

Jury waived. ‘Testimony may be taken before a U. S. commis- 
sioner or such other officer as parties may agree upon on five days’ 
notice. 

That the case is to be tried before Judge Nixon after the session of 
court of errors of New Jersey, either side having leave to move on five 
days’ notice to fix day. : 

Evidence and pleadings to be printed. 

Trial to be had subject to the right of both parties to take excep- 
tions same as if it was a jury trial. 

LEON ABBETT, 
Alty for All Except Penn. R. RR. Co. 
MALCOLM W. NIVEN, 
Atty for PUfis in All Cases. 
JAMES B. VREDENBURGH, 
Att'y for Penn. R. R. Co. 


12 Afterwards, that is to say, on the twenty-sixth day of May, 

in the vear eighteen hundred and eighty-two,in the term of 
March, eighteen hundred and eighty-two, before the Honorable John 
T. Nixon, judge of the district court, at Trenton, in said circuit, come 
as well the within-named plaintiffs as the within-named defendant, 
by thetr respective attorneys within named,and produced before the 
said judge their respective witnesses, documents, and proofs upon 
the said issues, and the said judge, having heard the same and 
the argument of counsel thereon, retains the cause for advisement 
until the March term, eighteen hundred and eighty-three, of said 
court; and on the twenty-fourth day of May ,eighteen hundred and 
eighty-three, the following special finding of facts was made and 
filed by the court as the result of the evidence offered upon the trial 
of said issues : 
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13 United States Circuit Court, District of New Jersey. 


MAYOR AND CouNCcIL OF THE City OF HOBOKEN 
vs. 
THe HamBpurGc-AMERICAN STEAM PACKET COMPANY. 


In ejectment. 


By Nixon, District Judge: 

The Mayor and Council of the City of Hoboken brought six sev- 
eral suits in ejectment in the supreme court of New Jersey against 
the owners of land on the Hudson river, in front of said city, involv- 
ing the right of the city to extend Newark street, First, Second, 
Third, and River streets over said land to the river front without 
making compensation in damages for such extension. These suits 
were removed into this court by the several defendants, and by stip- 
ulation between the counsel of the respective parties have been tried 
by the court without the intervention of a jury. The claim of the 
plaintiff is for an easement, and is based upon the dedication of cer- 
tain streets, in the year 1804, by Col. John Stevens, who was then 
the owner of between 500 and 600 acres of land on the western shore 
of the Hudson river, where the city of [loboken now stands, and 
who made “a plan of the new city of Hoboken, in the county of 
Bergen,” and caused the same to be filed in the clerk’s office 
of said county in the month of Aprii, 1805. This plan, on 

the map known as the Loss map, exhibits a number of streets 
14 running north and south, and a still larger number run- 

ning east and west, all of the Jatter, except one, apparently 
terminating on the river front at their eastern end, and one of the 
former having a like terminus on the south. Sinee that date, and 
by legislative authority, the river bed below the ancient high-water 
mark has been filled in for a long distance to the east and south of 
the land included in the Loss map, rendering the navigable water 
inaccessible from the streets as therein laid out and dedicated. This 
controversy has reference to extending one of these streets, not 
named on the map, but now called River street, to the south, and 
four others, to wit, Newark street, designated on the map the Phila- 
delphia post road, and First, Second, and Third streets, to the east, 
until they respectively reach the navigable water of the river. The 
city claims the right of extension by virtue and force of the Stevens 
dedication. The defendants resist it, asserting that the title of Col. 
Stevens was limited to high-water mark of the river in 1804; that 
the soil below the high-water mark, as it then existed, belonged to 
the State of New Jersey, which not only has never acquiesced In any 
easement over the land, but by various enactments has conferred 
upon the defendants or their grantors an absolute title inconsistent 
with any right of way in the public over the same. I find as ques- 
tions of fact in the case— : 

(1.) That the tract of land on which the city of Hoboken has been 
mainly built was formerly the property of Col. John Stevens, and 
contained originally five hundred and sixty-four acres. 
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15 (2.) That in the year 1804 Col. Stevens, then being the 

owner of said tract, caused to be made “a plan of the new 
city of Hoboken, in the county of Bergen,’ known as Loss’ map, 
which was filed in the clerk’s office of the county of Bergen, in 
April, 1805. 

(3.) That the public streets laid out on said map running east 
and west extended eastwardly to the high-water mark of Hudson 
river as it then existed. 

(4.) That the only street thereon running north and south which 
concerns the present controversy is now called River street, and its 
southerly terminus on the map was at the high-water mark of said 
river. 

(5.) That subsequent to the filing of said map Col. Stevens con- 
veyed several lots or parcels of the land shown thereon to different 
persons, and describing the lots so conveyed by reference to the map 
and the streets delineated thereon, and that other owners deriving 
title from or under him have since conveyed lots within said plan, 
describing the same by reference to the map and streets. 

(6.) That at the time of the filing of said map in the clerk’s office 
the title to all the land fronting the said Stevens property and 
lying between high and low water mark of the west bank of the 
HLudson river was in the State of New Jersey. 

(7.) That “The Hoboken Land and Improvement Company ” was 
incorporated by the Legislature of said State by an act entitled “An 

act to incorporate the Hoboken Land and Improvement Com- 
16 pany, approved February 21, 1838; that by section 1 of the 

act they were authorized to hold real estate, but the amount 
held by the company should not exceed 1,000 acres at any time ; 
that by the fourth section the company was empowered to purchase, 
fill up, occupy, possess, and enjoy all land covered with water front- 
ing and adjoining the lands that might be owned by them, and to 
construct thereon wharves, piers, and slips, and all other structures 
requisite or proper for commercial and shipping purposes, provided 
that it should not be lawful for the company to fill up any such 
land covered with water, nor to construct any dock, pier, or wharf 
immediately in front of the lands of any other person or persons 
owning down to the water, without the consent of such persons first 
had in writing. 

(S.) That by virtue of the powers and privileges of said act of 
incorporation the company purchased all the land and real estate 
described in the deed of conveyance from Edwin <A. Stevens and 
others, bearing date May 6, 1839, and duly recorded in the clerk’s 
oflice of the county of Bergen, in Liber 15 of Deeds, fol. 105, and 
in which, among other land, is included the tract of 564 acres em- 
braced in the Loss map, and formerly the property of Col. Stevens. 

(9.) That at the time of said transfer by Edwin A. Stevens and 
others to the said Heboken Company the land for which these suits 
were brought by the city of Hoboken was under waier, and since the 
date of said conveyance has been filled up, occupied, and possessed by 
said company or their grantees, and that all of said land under water 
was li front of and adjoining the real estate purchased by the 


cma amma le pty ag me 4 


~*® 4 


a ~ 


THE HAMBURG-AMERICAN STEAM PACKET COMPANY. 7 


17 company ; that since the time of said purchase the company, 
or their grantees, have at various times reclaimed the land 
from the water and have constructed thereon wharves, harbors, piers, 
and slips and other structures requisite or proper for commercial 
purposes, and have been in the exclusive possession, occupancy, and 
enjoyment of the same from the time of such reclamation. 

(10.) That the city of Hoboken was incorporated by the Legisla- 
ture of the State of New Jersey, by an act approved March 28, 18565, 
with the powers and privileges therein granted, prout the same, and 
that the territorial limits of the said city embraced all the lands 
shown on the Loss map, and also a large tract of real estate adjoin- 
ing the same on the west, extending to the west line of lands of the 
late John G. Costar, deceased, and that previous to said incorpora- 
tion its territory embraced (a portion of) one of the townships of the 
county of Hudson. 

(11.) That the city of Hoboken never by ordinance recognized 
River street south of Third street, and only recognized its existence 
as farsouth as Third street by the ordinance of January 9, 1858; 
that Newark, First, and Second streets were never recognized by 
ordinance east of Hudson street prior to the ordinance of October 
5, 1875, which ordinance provided that said streets should extend to 
high-water mark on the Hudson river; and that Third street was 
never recognized east of River street prior to the said ordinance of 
October 5, 1875, which ordinance also provided that the said street 

should extend to high-water mark of said river. 
18 (12.) That no proceedings have been taken by the city to 
condemn the lands in controversy or to take them for the 
purposes of a public street, except the passage of the ordinance of 
S75 and the bringing of these actions of ejectment claiming the 
dedication of the lands as a public street under the Loss map of 
180-4. 

(15.) That the Hoboken Land and Improvement Company, in 
consideration of 868,583.33, executed a deed to the Camden & Amboy 
Railroad Company, dated December 1, 1564, conveying a tract of 
land at the foot or easterly end of Second street, within the bound- 
aries of which are embraced the premises that the plaintiff seeks to 
recover in the two suits against the Pennsylvania Railroad Com- 
pany, and that the Camden & Amboy Railroad Company and its 
grantees or lessees have been in the possession of said lands since 
said conveyance. 

(14.) That the Legislature of the State of New Jersey, by a law 
approved March 351, 1869, authorized the united railroad companies 
of New Jersey to reclaim and erect wharves and other improve- 
ments in front of any lands then owned by them or held in trust 
for them on any tide-waters of the State, and when so reclaimed 
and improved to have, hold, possess, and enjoy the same as the 
owners thereof, subject only to the provisions that they should pay 
for such grant unto the treasury of the State the sum of $20,000 
before the first day of July next ensuing, and should also file in the 
ottice of the secretary of the State a map and description of the lands 
under water in front of the upland designated in said act; that 
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the sum of $20,000 was paid by the companies within the 
19 time limited and the map and description filed as required. 
Exhibit D 9. 

(15.) That an act of the Legislature of New Jersey, supplementary 
to the act to ascertain the rights of the State and of riparian owners 
in the lands lying under water, approved April 11, 1864, was passed 
on the thirty-first of March, 1869; that by a proviso to the third 
section of the same “all previous grants of lands under water or 
right to reclaim made directly by legislative act or grant or license 
power or authority so made or given to purchase, fill up, occupy, pos- 
sess, and enjoy lands covered with water fronting or adjoining lands 
owned by the corporation, grantee, or licensee named in the legislative 
act mentioned, its, his, ortheir representatives, grantees, or assigns,” are 
excepted from the operation of said supplement; that in the fourth 
section of said act the riparian commissioners are authorized, for the 
consideration therein mentioned, to execute and deliver in the name 
of the State of New Jersey, to all persons coming within the terms 
of said proviso, a paper capable of being acknowledged and recorded, 
conveying and confirming to them the title to all lands, whether 
then under water or not, which were held by previous legislative 
grant or lease, either in the hands of the grantees or lessees or by 
their representatives or assigns. 

(16.) That under the provisions of said act the State of New Jersey 
conveyed to the Hoboken Land & Improvement Company, by deed 

dated December 21, 186%, for the consideration of 835,500, so 
20 much of the land and premises purchased of Edwin A. 

Stevens and others as was originally below the high-water 
mark of the river, and all lands under water in front of the same, 
and as was situate between Second and Fourth streets, if extended, 
and in front of Third street, if extended, to the exterior bulkhead 
and pier lines established by the riparian commissioners, and em- 
bracing the premises claimed in the several suits against the Ham- 
burg-American Steam Packet Company and the North German 
Lloyd Steamship Company, and that the said company and _ its 
grantees have been in the possession of said premises since the date 
of said conveyance. 

(17.) That on the twenty-sixth of September, 1866, the ILoboken 
Land & Improvement Company and Edwin A. Stevens executed a 
conveyance to the New York Floating Dry Dock Company for cer- 
tain lots and tracts of land, above and under water, in front of and 
to the east of First street, and the northerly half of Newark street, 
if extended, embracing the premises claimed in the suits against 
Adolph E. Schmidt and others; that the said The New York Float- 
ing Dry Dock Company transferred the same to Frederick Kuhne, 
trustee of the German Transatlantic Steam Navigation Company, 
by deed dated August 51, 1872, the said Kuline, on the same day, 
executing a formal declaration of trust to the said company ; that 
on the ninth of November, 1872, the State of New Jersey, in consid- 
eration of $22,625, granted and conveyed to said Kubne, trustee as 
aforesaid, all the right and title of said State in and to the land and 
premises described in the above-recited deed from the Hoboken 
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21 Land and Improvement Company to the New York Floating 

Dry Dock Company, and that the same has been in the pos- 
session of the said respective grantees from the date of the respective 
conveyances, 

(18.) That on the twenty-third of April, 1872, the Hoboken Land 
& Improvement Company made a conveyance to the North German 
Lloyd Steamship Company of a lot of land situate in front of and to 
the east of Third street, if continued to the Hudson river, and em- 
bracing the premises claimed in the several suits against the North 
German Llovd Steamship Company and the Hamburg-American 
Packet Company, and the premises have been in the possession of 
said company and its lessees since the date of said conveyance. 

(1%.) That River street, as shown on the Loss map, cannot be ex- 
tended to reach the navigable waters of the Hudson river without 
crossing land outside of that shown on said map and without cross- 
ing land which, prior to April 28, 1874, belonged to the State of 
New Jersey, and which the said State, by deed of that date, leased in 
perpetuity to the Morris & Essex Railroad Company. See Exhibit 
DDS. , 

irom these facts I find, as conclusions of law: 

(1.) That neither Col. John Stevens, in 1504, nor at any time 
thereafter, nor his grantees of any portion of the land delineated on 
the Loss map, bad power to dedicate to the public use as a highway 
any part of the land or water adjoining said lands and lying east of 
and below high-water mark of the river as it then existed, and that 

said land under water belonged to the State of New Jersey, 
22 and could only be dedicated or subjected to an easement by 
the State and its grantees. 

(2.) That the charter granted by the State of New Jersey to the 
Hoboken Land and Improvement Cmpany was a contract between 
the State and the corporators; that the fourth section expressly 
authorized the corporation to fill up all lands covered with water 
fronting and adjoining the lands they might aequire, and to con- 
struct thereon wharves, harbors, piers, and slips, and all other struet- 
ures requisite or proper for commercial or shipping purposes, and 
that the only restriction imposed upen the corporation by the act 
was that it should not fill up or build any dock, pier, or wharf upon 
any land ander water “immediately in front of the lands of any 
other person or persons owning down to the water; and that 
neither the plaintif in these suits nor the State of New Jersey nor 
the publie was “ another person owning down to the water,” within 
the legal meaning and intent of said charter or contract. 

(3.) That the provisions of the charter of incorporation of the 
plaintiff, so far as they are applicable to the subject of the pending 
controversy, negative the plaintiff's construction of its powers under 
sald charter, in that (1) it withholds from the corporate authorities 
any right or privilege as shore or riparian owners; (2) while it vests 
the council with power to take any lands that it may judge neces- 
sary for the opening of Third street, it requires payment to be made 
to the owner for the fair value of the lands so taken and of the im- 
provements thereon, and the damage done to any district lot 
2—l74 
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23 or parcel or tenement by taking any part of it for such pur- 

poses; and (3) it expressly provides that nothing contained 
in the charter shall be construed to interfere with or impair the 
vested rights and privileges of any person or corporation whatever, 
except as to property taken for public use, upon compensation as 
provided for in the act. 

(4.) That the State of New Jersey, being the absolute owner of the 
land under water below high-water mark, which was the limit of 
the Stevens dedication of streets, had the right to fill in and make 
land as far as its ownership extended ; that the soil thus aequired 
and redeemed from the water was in no sense alluvian or accretion, 
which became the property of the shore-owner, but remained the 
land of the State or its grantees, and that no right or authority ex- 
isted in the shore-owner, by dedicating to the public streets to the 
limits of his ownership, to charge such new lv-made land with the 
burden of an easement over it. 

(5.) That as to the two several suits against the Pennsylvania 
Railroad Company the locus in quo is embraced within the deserip- 
tions of the deed from the Hoboken Land & Improvement Company 
to the Camden & Amboy Railroad Company, dated December 6, 
LS64, and also within the grant of the State to the united railroad 
companies of New Jersey of the date of March 31, 1869, wherein the 
said companies were authorized, for the consideration therein ex- 
pressed and afterwards paid, “to reclaim and erect Wharves and other 


improvements in front of any lands owned by or held in trust for 


them,” subject to no restriction other than the regulations as to 
solid filling and pier lines before recommended by the ripa- 
24 rian commissioners, and that the defendant, who is the lessee 
of the said companies, is entitled to hold said premises against 
the claim of the plaintill, unless compensation be first made for the 
taking thereof according to law 

(6.) That as to the two several suits against Adolph FE. Sehmidt 
and others the /oeus in {to is covered by the description of the deed 
from the Hoboken Land and Improvement Company to the New 
York Floating Dry. Dock Company, dated August 31, 1572, and also 
within the grant from the State by its commissioners, under the pro- 
Visions of the fourth section of the sup ple ment to the act entitled 
“An act to ascertain the rights of the State and of the riparhan 
owners,” ete., to Frederick Kulne, trustee, ete., under whom the de- 
fendants hold by mesne conveyance, and that they are entitled to 
retain the possession and ownership of said premises against the 
plaintiff until the same is condemned and payipent therefor made 
according to law. 

(7.) That, as to the several suits against the Hamburg-Ameriean 
Steam Packet Company and the North German Lloyd Steamship 
Company, the /ocus in quo is within the grant from the State of New 
Jersey to the Hoboken Land & Improvement Company of the date 
of December 21, 1869, and also of the deed of convevance from the Io- 
boken Land & Improvement tears men to the North German Llovd 
Steamship Company, dated April 25, 1572, and that the said de- 


eS Be 


~ “De 


>= » 


=~S « 


>= . 


THE HAMBURG-AMERICAN STEAM PACKET COMPANY, ll 


fendants are entitled to hold the said premises clear and discharged 
of any right or claim therein or thereto by said plaintiff. 

(S.) That none of the land and premises claimed by the 
plaintiff in either of the said several suits are subject to an 
easement in consequence of the dedication of public streets 
made by Col. John Stevens in the Loss map of 1504. 

(%.) That the several defendants in the several suits should be ad- 

judged not guilty. 
26 Therefore, upon the said facts specially found as aforesaid, 
it is considered that the said plaintiffs take nothing by their 
said writ, but that they be in merey, &e.,and that the said defend- 
ants do go thereof without day, &e. 

And it is further considered that the said defendants do recover 
against the said plaintiffs seventy-five dollars for their costs and 
charges by them laid out about defense in this behalf before the 
court thereof, now here adjudged to the defendants and with their 
assent, according to the form of the statute in such ease made and 
provided, and that the said defendants have execution therefor. 

Judgment signed this twenty-fourth day of May, eighteen hun- 


dred and eighty-three. 
JNO. T. NIXON, D. J. 


She 
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27 United States Cireuit Court, District of New Jersey. 


mf 
Mayor anp Councist or tHe City or Hopoken 
vs. 
PENNSYLVANIA R. R. Co. 
Kjectment. River street. 
Mayor anp Councrin or THE Crry oF Hopoken 
vs. 
PENNSYLVANIA R. R. Co. 
jectment. Second street. 
Mayor anp Councin or THe Crry or Hornoken 
T's, 
LTAMBURG-AMERICAN STEAM PACKET (% O. 
Ejectment. Third street. 


Mayor aAnp Councit or THE Crty or HoBokEeN 
vs. 
Nortu GERMAN LLoyp STEAMSHIP Co. 


Kjectment. Third street. 


Mayor axp Councin or THE City or HopokEen 
vs. 
Aporru E. Scusiprt et al. 


Ejectment First street. 


12 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN Ys. 


28 MAYOR AND CouNCIL OF THE City oF Hopoken 
Us. 
Apo.tru E. Scumipt et al. 


Ejectment. Newark street. 


Examination of witnesses hiéid at my office, No. 95 Washington street, 
in the city of Hoboken, in the district of New Jersey, in the presence 
of Malcolm W. Niven, the attorney for the plaintiff, and Isaac W. 
Scudder, Esq., attorney for The Pennsylvania Ratlroad Company, 
one of the defendants, and Leon Abbett, attorney for all the other 
defendants, on the fourth day of August, eighteen hundred and 
eighty. 


On the part of the plaintiff was produced as a witness ARTHUR 
SPIELMAN, who, being first duly sworn, deposes and saith : 

lam a civil engineer and surveyor and do business in Ilo- 
boken; am a member of the firm of Spiclman & Brush. | 
was employed by the plaintiff to makea map showing certain 
things in connection with the vater front; did so in) conjunction 
with Levi W. Post, a civil engineer and surveyor. Mr. Post repre- 
sented the Hoboken Land and Improvement Company. (The map 
being shown to witness is identified by him as prepared by himself 
and Mr Post.) 


(Map marked by me Exhibit P 1.) 


The map shows the water front of the city of Hoboken and 

various shore lines; the shore lines are lines of solid filling, 

29 extending from Ferry street to Sixth street, made at various 
times. 

The dark-brown line shows the natural ground above tide water, 
according to Loss map, 1804, and the shore line made in ISO4. 

The green-shaded line is the shore line according to map made 
by Douglass for John Stevens, deceased, in 1859. 

The yellow-shaded line shows the shore line according to map 
made by W. W. Shippen in 1855. 

The blue-shaded line along the water shows the present high- 
water line and extent of solid filling. 

The red fall line is the exterior line for solid filling as established 
by the riparian commissioners. 

The red broken line being the furthest east, as established by the 
riparian commissioners, shows the exterior line for piers. The lines 
as described are so marked on the Tyhedy?. 

The ground made since 1804 is shown by vellow and is comprised 
between the Loss line of 1804 and the present line of 1804 and the 
present line of actual filling. 

I{udson street is shown on this map as it was shown on the Loss 
map. 

Newark street, TFirst, Second, Third, Fourth, Fifth, and Sixth 
streets are shown on the map as they were on the Loss map, extend- 
ing down to the Loss line. 

There was at one time a map made by aman named Miller. The 


Sm eae - Ges 


THE HAMBURG-AMERICAN STEAM PACKET COMPANY. 13 


shore line on that map was nearly identical in location with Ship- 
pen line, varying at some points. 
The Miller line is shown where it intersects Newark, Sec- 
30 ond, Fourth, Fifth, and Sixth streets, and at these intersections 
the line is marked “ Miller, 1864,” and is colored orange. 

River street was also shown on Loss map, extending from Sixth 
to Fifth streets and from Fourth street to where it intersects the 
shore line on the Loss map. 

At that time Ferry street did not exist and was not laid down on 
Loss map. The present location of Ferry street was outside of the 
shore line as shown on the Loss map. 

Between Fourth and Fifth streets, Hudson street, and the shore 
line, a publie square was laid out on*the Loss map. It was called 
Hudson square on the Loss map. 

We used Hudson street as a base line in all measurements In 
making this map, because it was the most easterly street on the Loss 
map, Which ran the whole length of it. 

The distance from Hudson street to the Loss line is marked on 
this map in figures on the north and south side of each of the streets 
running east and west. It also shows the distance from Hudson street 
to the present line of solid filling. It also shows the distance be- 
tween the different shore lines in figures on tue streets south of Fifth 
street. 

It also shows the difference between the streets as actually laid 
out to-day and as originally planned on the Loss map. 

Newark street has been widened east of Hudson street wider than 
on the Loss map. River street has been widened on the east side 
from Ferry to Sixth street; it is indicated by the original line being 
dotted and the present line being a full line. Newark street has 

been widened twenty-five feet; it was originally fifty. 
J River street has been widened from sixty feet to seventy 
feet. 

No change has been made on the north side of Newark street; 
all of the south. The change was made on the east side of River 
street and none on the west. 

None of the other streets on Loss map have been changed down 
to the line on Loss Tap. 

Where the streets have been continued easterly. and southerly of 
the line on Loss map the same width has been maintained, except 
Third street, which has been widened ten feet on each side east of 
River street. 

Riparian grants, beginning at the north, are shown on said map 
as follows: 

First. Grant of the State to Hoboken Land and Improvement 
Company December 21st, 1869, is shown by a red shaded line. 

Second, Grant of State to Hoboken Land and Improvement Com- 
pany May I1th, 1872, being a narrow strip. 

Third. Grant of State to United New Jersey Railroad and Canal 
Company by act of Legislature Mareh 51st, 1569. 

Fourth. Grant of State to The German Transatlantic Steam Nav- 
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igation Company November 9th, 1872. All these grants are shown 
by a red shaded line. 

These grants extended across the east ends of Third street, Sec- 
ond street, First street, and partly across Newark street, as delineated 
on P 1. 

Being cross-examined by Mr. Scupper : 
(). The strect lines on Ross map extend only to the high-water 
line, colored brown on this map? 
o2 A. Yes, sir. 

Q). Have you delineated the improvements on the reclaimed 
land on map, P= 1, between the natural ground, colored brown, on 
the west and the high-water line on the east ? 

A. I have not. 

Q). On Loss’ map is there any seale of width marked for River 
street ? 

A. Yes, sir; it is marked sixty feet. 

(). On Loss’ map is there any scale for Third street ? 

A. There is; marked fifty feet. 

(). East of River street, as shown by vour map, P 1, what is the 
width of Third street shown on map, P 1? 

A. It is seventy feet. 

(J. Across the line of Third street, as delineated on map, P 1, east 
of River street, is there any improvement; if'so, what ? 

A. There is a bonded warehouse, a Government bonded ware- 
house, built of brick. 

(). Immediately south of the southerly line of Seeond street and 
in continuation of River street southerly, as delineated on P 1, are 
there any Improvements; and, if so, what? 

A. There are none on P 1, but there are some in fact. 

(). Please state them. 

A. There are the two-story brick buildings of the Delaware and 
Raritan canal. 

(). Continuing River street southerly from the southerly side of 
Second street, as delineated on P 1, would the line cut in two the 

building ? 
Oo A. It would. 

(). Of what material is the building made? 

A. Of brick. 

(). Continuing River street, as delineated on map, P 1, from the 
southerly line of Second street down to Ferry street, as thereon 
shown, what other improvements would such continuation inter- 
sect or strike? 

A. Stevens’ Battery and some shops of the Hoboken Land and 
Improvement Company, a dancing platform in’ “ Otto Cottage ” 
garden, a carousal, and some more shops of the Hoboken Land and 
Improvement Company. 

(). Can you say when the improvements were put in by the Dela- 
ware and Raritan Canal Company or the Camden and Amboy Rail- 
road Company immediately south of Second street, as delineated on 
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A. About 18 years ago, I believe. 

(). When was the shed of the Stevens Battery spoken of erected ? 

A. About thirty years ago. 

(). When were the shops erected immediately south of the Stevens 
Battery on the line of River street continued southerly, as delineated 
on P 1? 

A. I do not know. 

(). How long can you remember these shops being in existence 
on the line of River street south of Second street, as delineated on 
fe 

A. About twenty-six years. 

(). Would this answer apply to all the shops down to Ferry 

street ? 
0 A. It does. 
(). You have spoken of a Miller inap; do you know any- 
thing of the survey which gave rise to that map? 

A. I do not. 

(). ‘To what use is put the space included in the grant to the 
German Transatlantic Steam Navigation Company November 9th, 
S72? 

A. There is a bonded warehouse on it; and also it is used for 
piers and shipping purposes. 

(). Between the present high-water line on the east and the west- 
erly boundary of the grant to the German Transatlantic Steam 
Navigation Company what improvements are there? 

A. A bonded warehouse, the Eagel Hotel, and a portion of an old 
shop. 

(). Assume that the line of First street is extended easterly from 
the easterly line of River street, as delineated on P 1, to the present 
high-water line, what improvement would these lines intersect? 

A. None. 

(). T see on P 1 you have marked lines which would appear to be 
old pier lines; are thev so intended ? 

A. They are; they show the old pier lines according to Mr. Ship- 
pen Ss survey. 

(). The reclamations below tide water, shown on P 1 and covered 
vellow, were made by whom ? 

A. By the Hoboken Land and Improvement Company and their 

grantees, 
on) (). From what data did you get the shore line according 
to Loss’ map? 

A. From a tracing of the original map on file in Hackensack, 
which was found to agree exactly with a tracing made by Mr. Post. 

(). Can vou tell us the whole amount of land reclaimed east of 
the shore line according to Loss’ map, excluding the piers ? 

A. I cannot. ; 

(). The property included in the lines of the grant to the Unitea 
New Jersey Railroad and Canal Company is how used ? 

A. For repair shops and office and pier. 

(). Is this used in connection with the navigation of the Delaware 
and Raritan canal and the business of that company? 
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A. It is. 

Q. Can you state from recollection how long such use has existed ? 

A. I think about 14 or 15 vears; it may be longer. 

(). [lave vou shown on P 1 the distance between the east side of 
River street, as delineated thereon, and the exterior line for solid 
filling ? 

A. No, sir; [ can tell by the seale, and will give it approximately. 

(). Following the continuation of the northerly line of Seeond 
street from the easterly line of River street, as delineated on P 1, to 
the exterior line for solid filling, what is the distance ? 


’ >) . 
A. About five hundred and twelve feet. 
36 (). Going northerly from the lines delineated on P 1 as the 


lines of the grant to the United N. J. RoR. and Canal Com- 
pany, state the use of the land under water included in the grant to 
Iloboken Land and Improvement Company December 21st, 186%. 

A. It is used for piers and docks by the Bremen and Hamburg 
Steamship Companies. They carry on commerce between the 
port of New York and Hamburg and Bremen. The port of New 
York extends over to the property occupied by these companies. 
The transportation of the Delaware and Raritan Canal Company Is 
between Philadelphia and New York, and boats of the canal com- 
pany are laid up on that property included in the grant to the 
United No JOR. Re and Canal Company for repairs, and they have 
also been constructed right across what would be a continuation of 
Second street, as delineated on P 1, east of River street. 

(). Take the lines of First street, as delineated on P 1, east of River 
street, and state how the property is used. 

A. It is used as a pier by the National Steamship Line, and com- 
merece is carried on by that line between the port of New York and 
London and Liverpool. 3 

(). Can you state how long ago Third street east of the line of 
River street, as delineated on P 1, was widened from 50 to 70 feet 7 

A. About 16 or 17 vears ago. 

(). Continue River street, as delineated on P 1, southerly and it 
Intersects what” 

A. It interseets the property of the Delaware, Lackawanna and 

Western railroad. Tt is used for piers for shipping coal and 
od iron, &e., and the general purposes of the railroad company. 
(). ‘These piers lie across the line of River street, as deline- 

ated on P 1? 

A. They do. 

(). Llow many piers would River street, continued south, as delin- 
eated on P 1, intersect ? 

A. Six piers; two or three of these are in the limits of Hoboken 
city. Upon reflection, | think it would intersect three in [loboken 
and fourin Jersey City south of the Hoboken line. 

(Q). Hlow much distance from north to south, at or about right angles 
to the line of erry street, Is occupied by these piers t 
A. About one thousand feet. 

Q. About how much space from north to south is occupied by 
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these piers within the boundary line of Hoboken, opposite the line of 
River street, as delineated on P 1? 

A. About six hundred and fifty feet. 

(). Can you tell how far south of the southerly line of Newark 
street, at the westerly line of River street, as delineated on P 1, the 
property of the Hoboken Land and Improv ement Company extended 
by their origin: al title? 

A. | cannot accurately, but can approximately; I should say 
about eleven hundred and fifty feet. 

(). The red line, being the most southerly red line delineated on 
I 1, is intended to represent what? 

A. The northerly boundary of the Delaware, Lackawanna and 
Western Railroad Company, the lessees of the Morris and Essex 

Railroad pen, rg The pier at the foot of Newark street, as 
os delineated on P 1, is at present occupied by the New Jersey 

lee Company. T “he pier marked “ pile pier, March, 1875,” de- 
lineated on P 1, is used as a general shipping pier, at which tran- 
sient steamers discharge and load again for foreign ports. It is also 
occupied by a cotton compress for pressing cotton for shipment. 
The ple r,as delineated on P l, marked “ pile pier, June, 1869,” is used 
for brick and sand and landing for excursion boats. Near the foot 
of Sixth street, as delineated on P 1, is a pier used for coaling tugs 
and steamboats. 


Redirect by Mr. Niven: 


(). The street asia Newark street on P 1 is the same as the 
Philadelphia post road on the original Loss map ? 

A. Yes, sir; the names and numbers of the streets with this ex- 
ception and that of Ferry street are the same on the two maps, 
erry street not being shown on the Loss map. 


further examination of the witness adjourned to a day to be here- 
after fixed. 
August 4th, 1SS0. 
CHARLES MEYERS, 


UL’. S. Commissioner. 


SEPTEMBER 23, 1880. 
examination continued in the presence of the same attorneys as 
above mentioned.,. 

The plaintiff offers in evidence extracts made from deeds, which 
deeds are contained in the re gister’s office of the county of Hudson, 
for the purpose of showing that certain property in Hoboken was 
conveyed by references to Loss’ map. The said extracts show the 
names of the grantors, the grantees, the description of the property 

conveyed, with the book and page in the register’s office. 
os Though informal as evidence, they are admitted subject to 

a test as to their accuracy by production of duly certified 
copies of the deeds referred to if at any time deemed desirable by 
either party. 

Exhibit P 2.—Joln Stevens and wife to Peter Crighton. Recorded 
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in Bergen county clerk’s office, in Liber U, page 297, showing con- 
vevance of lots 75 and 760n Loss’ map. Deed dated April 10, 1805. 

Exhibit P 3.—John Stevens to Edwin A. Stevens. Deed dated 
February 1, 1522. Recorded Liber 6 of Transeribed Deeds from 
Bergen County, page 258. 

Kxhibit P 4—Kdwin A. Stevens to John White. Deed dated 
June 12,1832. Reeorded in Bergen county clerk’s office, in Book 
lL, 5, page 151. Conveys lot 59 on Loss’ map. 

Exhibit P 5.—Edwin A. Stevens and others to Hoboken Land 
and Improvement Company. Deed dated May 6, 1559. Recorded 
In Liber 13 of Transeribed Deeds, page 105. 

Exhibit P 6—Hoboken Land and Improvement Company to 
Ilenry Livessy and wife. Deed dated April 1, 1549. Recorded 
Book 22 of Deeds for Hludson County, page 465. 

exhibit P 7.—Iloboken Land and Improvement Company to 
Charles dell. Deed dated October 25, 1851. Recorded Book 22 of 
Deeds for Hudson County, page 505. 

Exhibit P S8—Hoboken Land and Improvement Company to 
Peter Kerrigan. Deed dated October 24, S66. Recorded Liber 
I-41, page 140. 

Exhibit P9.—ILoboken Land and [Improvement Company to Jur- 

gen I. ET. Meyer. Deed dated November 12, 18566. Recorded 
AO Book 141, paige Loo. 

Mxhibit P 10—Hoboken Land and Improvement Com- 
pany to New York Floating Dry Dock Company. Deed dated Sep- 
tember 1, 1866. Reeorded Book 157, page 459. 

Exhibit P 11.—New York Floating Dry Dock Company to Fred- 
erick Kulne, trustee of German Transatlantic Steam Navigation 
Company of the City of TTamburg. Deed dated August o1, 1572. 
Recorded Liber 246, page 504. 

exhibit Po 12.—The German Transatlantic Steam Navigation 
Company of the City of Hamburg to Adolph E. Sclimidt and Leo- 
pold Goldschmidt. Deed dated January 25, Is75. Reeorded Liber 
O20, page Low. 

Exhibit P 13.—IHToboken Land and Improvement Compaty to 
the North German Lloyd Steamship Company. Deed dated April 
25, 1872. Reeorded Book 257, page TOL. 

Mxhibit P 14—Cornelius Harring, agent of forfeited estates, to 
John Stevens. Deed dated July 26, 1784. Recorded in Bergen Co. 
clerk's office, Book Dof Deeds, pruigve biog. Conveying the Iloboken 
tract. 

Exhibit P 15.—A. tracing of “a plan of the new city, Hoboken, 
county of Bergen, State of New Jersey. Hoboken, Mareh, 1804. 
Made by Charles Loss, ety surveyor.” Kndorsed: “ The above plan 
is filed in the clerk's office of the county of Bergen the Sth day of 
April, 1805.) Tlenry Van Dalsor, clerk.” 


Mr. SreiepMAN, being further examined by Mr. Niven: 


(). Please explain what Exhibit P 16 is; how it was made, and 
What it shows. 
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A. This tracing is an appendix to the large map, P 1, 

4] showing the docks south of Ferry street to the canal, and the 

manner in which they will be intersected by producing River 

strect and Hudson street southerly to the canal. What I term the 

canal is simply a part of the river running up between the docks 

and wharves and forming a basin and used for dockage purposes. 

‘The original tracing was prepared by Mr. Post from surveys made 

by him and myself jointly. The shaded blue line on this tracing 

shows the extent of solid filling under the docks at the present 
time. 

(). If River street were continued far enough south it would ex- 
tend to tide water, as shown on P 16? 

A. It would. : 

(). The tide ebbs and flows at the foot of all these streets ? 

A. It does. 

(). In vour former testimony, taken August 4 last, you sav “ the 
dark brown line on P 1 shows the natural ground above tide water, 
according to the Loss map, 1804, and the shore line made in 1804.” 
You mean that the dark brown line shows the natural ground above 
the shore line, as shown in Loss’ map? 

A. It does. 

(). The fine black line at the easterly edge of the brown color in- 
dicates what? 

A. Indicates the shore line, according to the Loss map of 1804. 
I do not mean that it was a shore line made in 1804; it was the 
shore line as existing In TSO, 

(). Can you fix a date before which Ferry street did not ex- 

Ist. 
12 A. It did not exist twenty-seven years ago. 
(). Mr. Scudder, on his cross-examination, referred to Gov- 
ernment bonded warehouses at the foot of Third street; what did 
Vou Tnean by that—that the Government owned them ? 

A. T meant that they were used as Government bonded ware- 

houses, and are still so used. 
Cross-examined by Mr. ScupDER : 

(). What is the length of the piers from the bulkhead on map, 
Exhibit P 16, from the bulkhead as actually in existence ? 

A. The most northerly pier is about six hundred and seventy-five 
fect easterly of the bulkhead; the next pier is about seven hundred 
ind fifteen feet long, and the next one is about seven hundred and 
forty feet. 

(). West of the bulkhead line how much filling has been made 
between that bulkhead line and original high-water mark ? 

A. I can’t speak accurately. 

’. Iby estimation ? 

A. I should estimate it about half a mile. 

(). You mean about half a mile from original high-water mark ? 
A. Yes, sir. 

(). The property delineated on P 16—is any part of it on Loss’ 
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A. It is not. 

Q. The piers and basins delineated on P 16 are used by what 
company ? 

A. The Delaware, Lackawanna and Western Railroad Company, 
as lessees of the Morris and Essex Railroad Company. 

(). The Morris and Essex railroad extends from [Loboken 
3 to where? 
A. Phillipsburgh, on the Delaware river. 

(). And the Delaware, Lackawanna and Western extends from 
Phillipsburgh to Binghampton, in the State of New York ? 

A. Yes, sir. 

(). These piers and basins are used for what ? 

A. For the reception and transportation of freight. 

Q. To what points transported ? 

A. To New York and the Eastern States, and as I believe to other 
places. 

(). South of the most southerly pier on Exiibit P16 is there a 
bulkhead line and solid filling west which would admit of the con- 
struction of other piers” 

A. There are several other piers there now besides those shown 
on Exhibit P 16. 

(). Ilow far south of the present most southerly pier on P 16 1s 
the land reclaimed so as to admit of the construction of other piers ? 

A. I suppose it is practically that way as far as the city line, and 
further. 

Q. Extending River street southerly low many piers would it 
cross ? 

A. [ could not say from memory, but [ should judge as many as 
ten. 

Q. These reclamations—were they or not necessary so as to get to 
water where piers could be erected, which water would be sufficiently 
deep for purposes of navigation ? 

(). The depth of water was sufliciently deep in places 
4 westerly of this line, but this line of reclamation forms a 
boundary of uniformly deep water. 

Q. Do you know whether there were any grants of land under 
water made to the Morris and Essex railroad by the State ? 

A. I do not, positively, 

Q. Why do you say that Ferry street did not exist twenty-seven 
years ago ? 

A. Beeause [ rowed across it in a boat twenty-seven vears ago ? 

Q. The basin that vou have spoken of—what is the distance 
that the water flows therein from the end of the pier to the bulk- 
head line? 

A. About seven hundred and forty feet. 

Q. What is the width of the water-way in that basin ? 

A. One hundred teet. 

Q. What is the width of the water-way between the most north- 
erly pier on Exhibit P 16 and the pier next south ? 

A. About one hundred and forty feet. The depth of the water be- 
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tween the most northerly pier and the pier next to it on P 16 is, in 
my judgment, at the bulkhead about ten feet. 

(). Between what piers are floats used whereon to transport cars 
with merchandise to the city of New York and elsewhere ? 

A. Between the most northerly pier and the one next to it. 

(). Have you any means of knowing what was the depth of water 
in the vear 1804 immediately east of the dark line which bounds 
the color brown on map, Exhibit P 1? 

A. I can’t say. 

Redirect by Mr. Niven: 
45 (). Can you tell who are in possession of the premises at 
the foot of Third street, of. Second street, of First street, of 
Newark street, and of River street south of Second street ? 

A. The Bremen Steamship Company, foot of Third street, and also 
the Hamburg Company; at foot of Second street are the Penn- 
svivania Railroad Company, lessees of the Delaware and Raritan 
Canal Company ; at foot of First street are the suecessors of the 
Eagle Line; the Pennsylvania Railroad Company on River street 
immediately south of Second street, and the Hoboken Land and 
Improvement Company immediately south of the Pennsylvania 
Railroad Company to the northerly boundary of the Morris and 
Essex railroad,and the Morris and Essex from there tothe boundary 
of the city - at the foot of the street is the Hoboken Land and Iin- 
provement Company. 

Recross by Mr. SCUDDER : 

(). On Exhibit P 1 there are vellow lines representing piers and 
a bulkhead line; have these piers been obliterated in fact by filling 
where the delineation shows them to be in the light brown color? 

A. Thev have. 

(). Such parts of the pier or bulkhead line colored yellow as are 
how on this map shown to be eastertvy of the present high-water 
line—do they exist in fact and have they been removed ? 

A. They do not exist in fact, and have been removed. 


ARTHUR SPEILMAN. 


Hf) The plaintiff rests, reserving the right to offer the book 

and page of recording, P15, and to offer a declaration of 
trust from Frederick Kulne to the German Transatlantic Steam 
Navigation Company, and such other proof as he may deem neces- 
sary on examination of the proofs already in; otherwise to give 
notice in writing of case being closed. 


Septem ber 20, ISSO. 
CHARLES MEYERS, 
UL. S. Commissioner. 


Plaintiff offered in evidence the following laws and ordinances 
affecting the city of Hoboken: 

“An act to incorporate the city of Hoboken,” approved March 
Zsth, 1855 (Laws 1855, p. 448). 
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Sec. 2. “All that part of the city lying south of the middle line of 
Third street shall constitute the first ward of said city, and all that 
part lying north of the middle line of Third street,” &e. 

Sec. 5. “ For the second ward, in Washington street, near Fourth,” 
Ke. 

Sec. 40, sub. sixth, tit. IV, of the powers of the council. “ To 
the easterly line of Iludson street—to the northeriy line of Seventh 
street.” (This part repealed by act March 25, 1859, see. 10.) 

Sec. 40, sub. seventh. “To regulate and order the building of a 
dock at the foot of ‘Third street, in said city, at the expense of said 
city,’ &e., &e. (See this sub., Exh. A, hereto annexed.) 

Sec. 55. And be it enacted, That the couneil shall have power 

to take any lands that they may judge necessary for the 
47 opening of Third street, Upon paying to the owner the fair 

value of the lands taken and of the improvements thereon 
and the damage done to any distinet lot or pareel or tenement by 
taking part of it for such purpose: Provided, That the owners of 
property benefited thereby shall pay a just and equitable propor- 
tion of the eX pelses and costs of opening said street. 

“An act to authorize the mayor and council of the city of Hoboken 
to sell or exchange the lands known as the burying ground, in the 
city of Tloboken,” approved March 20, 1857 (Laws 1857, p. 4S). 
The preamble recites a deed from the company to city of ground, 
Oct. 1, 1855. Act also names ILudson, River, Sixth, and Seventh 
streets. 

“An act to authorize certain streets marked out on a plan of the 
city of Hoboken to be changed,” approved Mareh 6, 1858 (iaws 
1858, p. 233). Names Iludson, Seventh, Second, Sixth, and Eighth 
streets. 

“An act to create a new township in the county of Hudson, to be 
called the township of Weehawken,” approved March 15, 18959 
(Laws 1859, p. 368), Names Eighth, Hudson, Seventh, River, and 
Sixth streets. 

“An act authorizing the mayor and council of the city of Hloboken 
to raise money by temporary loan for the purpose of distributing 
relief to the families of volunteers engaged in the war service of the 
United States,” approved March 19, 1862 (Laws 1862, p. 259). 

Names First, Washington, Newark, and Bloomfield streets. 
48 “An act to vacate a portion of an alley called Court street, 
in) the city oft Hoboken,” passed Mareh rig ISti | Laws ISO... 
p. 411). Names Court street, Seventh and Eighth streets on Loss’ 
map. 
Supplement to city charter, Mareh 21, 1865 (Laws 1855, p. 412). 
Sec. 15 names Garden, Fourth and Fifth streets. 

Supplement to city charter, March 21, 1866 (Laws 1866, p 570). 
Names Third, Adams street to Iludson street. 

Supplement to city charter, April 6, 1866 (Laws LS66, p. 1045). 
Names Eighth, Hudson, Seventh, River, Sixth, Ferry streets, Willow, 
Newark, Paterson plank road. 

Supplement to city charter, approved April 4, 1867 (Laws 1867, 
p. 689). See. 1, sub. eighth, names Bloomfield street. 
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Supplement to citv charter, approved April 7, 1868 (Laws 1868, 
p. 538). Names Fifth, Fourth, Garden, and Willow streets. 

“An act to create a fourth ward in thecity of Hoboken,” approved 
March 16, 1869 (Laws 1869, p. 411). Names Willow street. 

Supplement to city charter, approved February 23, 1870 (Laws 
1S70, p. 277). Names Willow street, Newark avenue, Hackensack 
plank road. 

Supplement to city charter, approved April 6, 1871 (Laws 1871, 
p. 1421). Sees. 16 and 19 name Second, Thirteenth, and Ferry 
streets. Kighth, Willow. 

“An act to provide for the construction of a main sewer in 

AN) the city of Hoboken and township of Weehawken ” (Laws of 

IS73, p. 709). Mentions Jefferson, Second, Fifteenth, and 
Sixteenth streets. 

Supplement to charter (Laws of 1873, p. 358). Mentions Garden, 
Willow, Hudson, River, Fourth, and Fifth streets; improvement of 
ITudson and Church square. 

Supplement to charter (Laws of 1873, p. 749). Mentions Meadow 
and Fifteenth streets. 

Supplement to charter (Laws of 1874, p. 402). Reannexing Wee- 
hawken. Mentions Bloomfield street. 

Supplement to charter (Laws of 1874, p. 524). Boundaries of 
ITudson square defined, Hudson street, Fourth street, Fifth street, 
and Hudson river. 

Supplement to charter (Laws 1874, p. 524). Improvement of 
squares. Mentions Hudson, Garden, Willow, Fourth, and Fifth 
strects. 

Supplement to act providing for main sewer in Hoboken and 
Weehawken (Laws of 1874, p. 559). Mentions Jefferson, Second, 
Mighth, Clinton, Willow, Garden, Meadow, Thirteenth, First, Ferry. 


Ordinance s. 


An ordinance relating to streets, approved January 9th, 1858. 
Names on Loss’ map adopted, except Phila. Post road to be called 
Newark street, and Court street lerry street: River street to extend 
and run from Third to Fourth, and from Fifth to stone wall 
east; Tfudson street to extend and run from Ferry to Seventh ; 

Washington street to extend and run from Ferry to 
oU Seventh: Bloomfield street to extend and run from Newark 

to Seventh: Garden street to extend and run from Newark 
to Seventh: Meadow street to extend and run from Newark 
to Fourth, and from Fifth to Seventh: Newark street to ex- 
tend and run from ILudson to line ditch; First street to extend 
and run from Ifudson to line ditch: Second street to extend and 
run from Iludson to line diteh: Third street to extend and run 
from River to line ditch; Fourth street to extend and run from 
Ktiver to line ditch; Fifth street to extend and run from River to 
line ditch; Sixth street to extend and run from River to line ditch ; 
erry street to extend and run as now established (Jan., 1858); 
Court street to extend and run from Newark to Seventh. 
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An ordinance to authorize, license, and permit the Hoboken and 
Weehawken Horse Railroad Co. to lay tracks and run cars thereon 
in the city of Hoboken, approved January 4, 1860. Names Ferry, 
Washington, Newark, Second, Fourth, Sixth, Eighth. 

An ordinance to amend an ordinance entitled An ordinance re- 
lating to streets, approved January 9, 1558, passed October 5, 1875, 
approved October 5, 1875, provides that see. 7, entitled An ordinance 
relating to streets, January 9, 1855, be, and the same is hereby, re- 
pealed. 

2nd. That Newark, First, Second, Third, Fourth, and Fifth streets 
shall each run and extend from westerly line to city to high-water 
mark on Iludson river; that Sixth street shall run and extend from 
River street to westerly boundary of city ; that Seventh street shall 
run and extend from Iludson street to westerly boundary of 
city, 

OI] ord. That each of said streets mentioned in said preceding 

section shali not be less at any point than fifty feet wide, aud 
that no court-vard on either or any of said streets shall extend into 
same beyond a distance of six feet and six inches. 

4th. All ordinances and parts of ordinances inconsistent with the 
provisions of this ordinance be, and the same are hereby, repealed. 


United States Cireuit Court, District of New Jersey. 


Mayor AND CounciL OF THE Crry or TloBnokEN 
Us, 
PENNSYLVANIA R. R. Co. 
Kjectment. River street. 
Mayor AND Councin or THE Crry or TopoKk en 
Us, 
PENNSYLVANIA R. R. Co. 
Mjectment. Second street. 
Mayor AND CouNcIL ov THE City or THLopokEN 
Ss, 
ITaAMBuRG-AMERICAN STEAM Packer Co. 
Kjectment. Third street. 
2? Mayor anp Councin or THe Crry or TLornok en 
rs. 
NORTH GERMAN LLOYD STEAMSHIP Co. 
jectment. Third street. 
Mayor AND CouNcIL of THE Crry or TLoBoKEN 


Us, 


Apotru E. Scumuipt ef al. 


Kjectment. First street. 
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Mayor AND CouncIL OF THE City oF HOBOKEN 
vs. 
ApotpH E. Scumipt e¢ al. 


Ejectment. Newark street. 


It is hereby stipulated and agreed between the parties and their 
respective attorneys that the examination of William W. Shippen, 
signed by him and sworn to before Frank G. Haughwout, notary 
public, New York city, be read and used in th } above-entitled sults 
with the same force and effect as if the same had been duly taken 
before a United States commissioner in New Jersey, and that for 
all purposes the same shall be considered as testimony in each of 
the above causes. 

LEON ABBETT, 
Attorney for All Defendants Except Those Represented 
bu Tlon. I. W. Scudder. 
I. W. SCUDDER, 
Attorney for Penna. R. R. Co. 
MALCOLM W. NIVEN, 
Attorney for Plaintiff. 


. 
~ 

* 
~~ 


Examination of witnesses for the defendant had in the presence 
of Malcolm W. Niven, Esq., attorney for the plaintiff; Isaae W. 
Scudder, Ex<q., attorney for the Pennsylvania Railroad Company, 
one of the defendants, and Leon Abbett, Esq., attorney for the other 
defendants, on the fourth day of Mareh, 1881. 


Qn the part of the defendants was produced as a witness WILLIAM 
W. Siiprex, who being duly sworn, deposes and says: 


lam president of the Hlobeken Land and linprovement (‘om- 
pany. Tam also one of the executors under the will of Edwin A. 
Stevens, deceased. 1 first went to [loboken on the first of January, 
IS ti. l came there as voneral agent of the company, I was not 
familiar with Iloboken before that time, but from that time to the 
present T lave been familiar with the property of the company and 
the property of Mr. Stevens, and have had charge of it. 


(Witness looks at copy of Loss’ map in evidence as Exhibit P 15 
and saves :) | 
lam familiar with the premises shown on that map; there have 
been changes in the outlines of the property from 1805 up to the 
time that I saw it. 
m4 (). In the deed to John Stevens, in evidence as Exhibit P 
l4. the southerly boundary of the tract conveyed to him ts 
described as follows: Thence southeasterly down the hill to the edge 
of the meadow, where the creek runs near the upland—that creek that 
parts Hoboken and Harsimus; thence easterly along said creek as 
it runs to Hudson and North river. Does the loss map show this 
southerly boundary ? . 
A. No. 
4—174 
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(Q). Can you tell what the line represents in the southerly bound. 
ary of the tract as shown on the Loss map? 

A. It is intended to represent, evidently, the shore of the cove 
from Hudson river up to the westerly line of Washington street, but 
beyond that point westerly [ do not think either the northerly or 
the southerly line in continuation represents the shore front of the 
cove westerly. The shore front was farther west and the cove ran 
farther back than is shown on this map. [ understand that the 
single dotted — on Loss’ map were intended to represent the bound- 
ary between meadow land and upland; where there are double 
dotted lines they are probably represent old arm roads. 

(). What was the name of this ereek that was referred to in the 
deed to John Stevens ? 

A. It was called lloboken CrCCK | the creek can be traced still, 
although it is verv much cut off by streets, ete.; but a large portion 
of it can be traced; it ran in crooked lines from near where the 

Paterson plank road strikes the meadows (about the contin- 
ye) uation of First street) to the tide bank, near the line of the 

extension of Meadow and Newark streets; the course of it 
was entirely outside of the land shown on Loss’ map. 

(). There is a pier shown on the southerly extremity of the prop- 
erty on the Loss map. Was that pier in existence at the time you 
went to Hloboken in 1847? 


A. No, sir. 
(). Has it been there at any time since? 
A. No. 


; 


). Is there any evidence of any pier ever having been there * 

A. ‘There is no visible evidence of any pier having been there ; 
this property was filled in at this point partly before I came there 
and partly after T came there. 

(). State what is the present condition of the land where that pier 
is shown on ‘Loss’ map. 

A. It is filled in solidly and is occupied partly by Ferry street and 
partly by the Morris and Essex R. 1. depot, except possibly a few 
feet of the most extreme end Thay be now water under the pile-work, 

(). What is the Philadelphia post road now called, whieh is shown 
as the most southerly highway on the Loss map ? 

A. Newark street; the Loss map does not show Ferry street or 
any other highway where that is now laid out on the maps. 

(). What was the condition of the river end of the Philadelphia 
post road or Newark street in 1847” 

A. It was opened or partly opened down to the then bulkheads 

or the river and from there to the west; I don’t think it was 
aD opened fifty feet wide; the north side of it was marked by a 
fence which enclosed a pleasure ground connected with the 


Otto cottage, and on the south of it was the ferry vard, the fence of 


which, [ think, stood in about the southerly line of Newark street. 
(). Where was the bulkhead on the river of which vou speak ? 
A. It was about where the shore line is shown on Exhibit P 1 as 
of the vear isof}or Soo. T think these two lines were intended to 
be identical from the southerly extremity up to the line of Third 


t. 
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street, but from differences in surveys of different surveyors or from 
some other cause they appear to be some feet apart on the map 
marked Exhibit P 1. That part of Hoboken which lies between 
the northerly boundary line of Jersey City and the southerly line of 
the land conveyed to John Stevens in 1784 was aequired by the 
Hoboken Land and Improvement Company or its grantors from 
Anthony Dev, Mr. Newkirk—I think Garrett Newkirk—and there 
may have been another outside party. No portion of this track is 
described in the deed of 1754 to John Stevens. I think that these 
purchases weve all made subsequent to the making of the Loss map. 

(). Will you please describe the condition of the property in Ho- 
boken in S47 between the southerly line of the property shown on 
the Loss mapand the north line of Jersey City as that line now 
eXIsts? | 

A. South of the line of the Loss map it was filled in from about 
the easterly line of Washington street down to the ferry and south- 
erly about 200 fect south of the southerly line of Ferry street. 

(). Where were the ferry buildings situated in 1847? 

OF A. | think they were about in what would be the line of 

erry street where it would be cut by the extension of the 
easterly line of River street. The slips are shown on Exhibit P 1, 
in the extension of the line of Ferry street, colored yellow. The 
pink line at the southerly extremity of Exhibit P l, being the line 
crossing the extension of Ferry street, is the boundary line of the 
property of the Morris and Essex R. R. Co. and the Hoboken Land 
and Improvement Co. The easterly line shown on the Loss map I 
have always understood to be the line of high water of the Hudson 
river, and from my own knowledge of it above Third street I know 
It Was high Water 

(). State what changes liave been made since 1547 up to the pres- 
ent time in the southerly extension beyond the southerly line of 
Loss Phbety. 

A. The land has been filled in where it was not filled in in 1847 
and extended out into the river; filled in south, east, and west ; and 
the ferry houses have been carried out and placed farther north and 
farther cast, as shown on Exhibit P 1. The land is now filled out 
solidly to the lines of IS7T9,as shown on Exhibit P 1. Where there 
are ho structures appearing bevond that line they are merely piers 
on piles and not solid filling. Ferry street has been built up on the 
northerly side since then—one lot west of ILudson street and one lot 
eastof ILudson street—and south of the pink lineon Exhibit P 1 are 
now the depots.tracks, and buildings of the Morris and Essex R.R. Co. 

In IS47 southof Ferry street there used to exist the Atlantic 
OS Hotel and the Hudson County Uotel, which have been re- 

moved and the railroad buildings, tracks, and depots put in 
their places—built on the site thereof. There was a map made 
in 1852 which showed the condition of the shore front and buildings 
at that time. 

This map is offered in evidence and admitted as Exhibit D 1, 
with leave to defendants to substitute a copy thereof in place of the 
original. 
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The witness continues: [ think that the bulkhead line on the 
Hudson river, as shown on the map of 1852 (Exhibit D1), is the 
same as the shore line of 1839 and 1855, shown on Exhibit P 1. 
The map of 1852 does not show River street at all. 

Q. What was the condition of the land at the foot of Newark 
street in 1847 ? 

A. It was shown on the map of 1852 (Exhibit D 1), exeept that 
the long pier near the foot of First street was built during the sum- 
mer of 1847.) The company had a private wharf south of the line 
of First street and north of the line of Newark street, and over this 
wharf and through Newark street they went from and to the pier 
last mentioned. The company charged wharfage for vessels lving 
alongside of its wharf, which was in front of the block whieh is 
marked on the map of 1552 (Exhibit D 1) ° Otto Cottage, H. 
Otto.” 

Q. What changes have been made since then ? 

A. Newark street has been extended ont since 1847 about 250 feet 
by solid filling, and buildings have been erected on the north line 
of Newark street 100° feet east of the extension of River street. 

About 75 feet south of the southerly line of Newark street, 
59 in the line of the extension of River street, there is a brick 

wall, which is the wall of the ferry shop vard belonging to 
the company. River street has never been in use as a street south 
of Second street. At the foot of Newark street now there isa pile 
pier used by the Tloboken Land and Improvement Co. on the south 
side and by the German Transatlantic Steam Navigation Co. This 
pile pier would cross the extension of Newark street, as it is shown, 
50 feet wide on the Loss map. 


Mane 7, ISSI— a.m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Direct examination of Witntraw W. Surpres continued: 


QQ. Ilow long has the extension of Newark street down to the 
bulkhead line existed ? 

A. Ever sinee I knew it. The bulkhead line has gradually been 
filled out farther and farther, from time to time, into the river. The 
pier Which is shown on the Loss map at the southerly end thereof 
never existed within my memory. This is the only pier that was 
shown on the Loss map. 

Q. What was the condition of the river end of First street when 
vou first knew it? 

A. There was a fenee across [irst street at the easterly side of 
Iludson street when I first knew it,in IS47, and the rest of the street 
east of Hudson or a portion of it was used as a vard for the Otto 
Cottage and a portion for the battery vard. None of the street east 
of Iludson was Open or used as a street at that time. In the part 

of First street enclosed in the battery vard there was a wateh- 
60 man’s house, and there wes a gate which opened into a pas- 
sage-way that went to Newark street along the water. 


n 
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Q. Has that fence ever been taken away ? 

A. The fence on the east side of Hudson street was taken away 
<ome time after the sale of the water front to the New York Float- 
ing Drv Dock Co., but I cannot give the exact date; that was about 
1866, which, I think, was about the date of the sale to the dry dock 
Co., and it has remained down ever since. 

(). At that time what part was sold to the dry dock Co.? 

All the water front from the centre of Newark street, as shown 
on Loss’ map, to a point 200 feet south of the southerly line of See- 
ond street continuously along, conveying that part which would be 
the extension of First street, the balf of Newark street, and the ex- 
tension of First street. 

Where did it begin t 

A. The conveyance began on. the line of the extension of River 
street and went east out into the river as far as the rights of the 
i ities extended, 

(). What other changes have there been in First street? 

A. The extension of “the line of First street has been filled out 
further into the river by the dry dock Co., but First street east of 
Iludson has not been improved or anything done with it except 
the removal of the fences. 

(). What was the condition of the river end of Second street at 
the time you first knew it? 

A. There was a fence across the line of Second streed west of the 

westerly line of River street. The fence is shown on 
th] the rhiaip of 1852 (Exhibit D 1), and this fenee remained 

there until the company sold the land to the Camden and 
Amboy Railroad Co., which, I shouldthink, was about 1862 or 1863. 
Then thrat COM pany changed the fence to the south line of Second 
street and the east line of what would be the extension of River 
street. The conveyance to the Camden and Amboy R.R. Co. em- 
braces what would be the extension of River street south of the 
southerly line of Second street and what would be the extension of 
Second street east of the easterly line of River street. 


Deod from the Heboken Land and Improvement Co. to the Cam- 
den and Amboy Railroad Co. offered in evidence, with the under- 
standing that a copy of the same may be substituted for the original, 
marked exhibit DD y 


(). Was there any other change in Second street ? 
A. I think not, except that it has been paved down to the curb 
line of River street. 


Dy Mr. Niven: 


And the company hi is disposed of property on the line of the 
tree down to the corner; it is a public street ? 

. Yes: at the point hae the extension of River street would 
cross the southerly line of Second street are situated brick buildings, 
shops, and offices of the Camden and Amboy Kh. Lt. Co., which have 
been there, I think, since 1862 or 1863. 
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By Mr. Apert: 


(). Ilow far south do those buildings go in what would be the ex- 
tension of River street ? 

A. Some of them, I think, go 100 feet south of Second street. 

62 [ suppose the buildings in the extension of River street at 

those points south of Second street are worth from $12,000 to 

$15,000. The buildings are now used by the Pennsylvania Rh. Rh. 

Co., and contain very valuable machinery and tools, which are in 


constant use. What would be the extension of River street south of 


the southerly line of Second street and what would be the extension 
of Second street east of the easterly line of the extension of River 
street have never been open to the public, but have always been 
fenced off and the public prevented from using the same. 


By Mr. Niven: 


(). Second street, from the easterly line of ITudson street down to. 


the easterly line of the extension of River street, 1s an open public 
street, and opened, paved, and improved by the Hloboken Land and 
[inprovement ('o., and the property sold on the line of the street by 
reference to the street as it exists, and so opened by the Hoboken 
Land and Improvement Co. ? 


A. Yes; the extension of Second street easterly is in the line of 


those shown on Loss’ map. 
By Mr. Anperr: 


Q. What was the condition of Third street in 1847? 

A. Third street in 1847 had a fence across it, probably near the 
middle of what would have been the extension of River street as 
shown on Loss’ map; that fence was a continuation of the original 
fence which crossed Second street in TS47 and which had been there 

several vears; it was an old fence when | first knew it; I 
G5 think it had been there twenty vears before T saw it, which 


would run it back to 1827. It was upland cast and west of 


this fence. The old ship-vard was at this point; that ship-vard is 
shown on the map of 1852 (ixhibit D1), and is marked “ ship- 
vard.” The building shown on that map which crosses the exten- 
sion of Third street was an old blacksmith shop and mould loft. 

By Mr. Niven: 
(). The map of 1852 does not show River street at all, does it? 


4 


A. No. 

By Mr. Annert: 

Q. What changes were made in Third street after 1S47 ? 

A. The property 100 feet east of the line of River street was leased 
and subsequently sold to the North German Lloyd Steamship Co., 
and across Third street east of this line was built a large brick 
United States bonded warehouse, which is there now and used for 
that purpose. The conveyance embraced Third street and property 
north and south of it. The map, Exhibit P 1, shows only so much 
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of the grant of the State to the Hoboken Land and Improvement 
Co. made December 21, 1869, as is now occupied by the North Ger- 
man Llovd Steamship Co. and the Hamburg-American Steamship 
Co., the deed having been to the North German Lloyd Steamship 
Co. for the whole plot. The grant of the State of 1869 embraces all 
the land originally below the line of high-water mark as shown on 
the Loss map, and ail lands under water in front of the upland as 
shown on that map out into the Hudson river, as will be seen by 

reference to said grant, which isin evidence as Exhibit D 3. 
G4 The company now owns on the north side of Third street 100 

feet east of River street as the lines now are and their grantees 
own on the south side. The street is now open down to the line of 
the property sold to the North German Lloyd Steamship Co., and 
improved by the Hoboken Land and Improvement Co. at its own 
expense, and not by the city. This improvement was made by the 
company before it sold the land on either side of River street. This 
company widened Third street ten feet east of the easterly line of 
River street; this widening was done with reference to the contem- 
plated business to be done by the steamship company or other par- 
ties that might come there for commercial purposes. 

(). What was the condition of Fifth street in 1847? 

A. There was a fence running from about the line of Fourth street 
north across Fifth and Sixth streets, as far as | can remember, not 
fur from the present line of River street as shown on Loss’ map. 
From Fourth and Hudson streets northerly and eastwardly there 
was a high bluff running off some distance and then sloping down 
to the river, and on the top of that bluff and the top of the slope 
there was a fence along the southerly line of ITudson square; cross- 
ing the square the fence ran north to somewhere about in the line 
of River street up to the line of Sixth street; it then continued 
north up to the Elysian Fields; it was the fence that separated the 
Walks leading to the Elysian Fields from what was known as the 
orchard pasture. The orchard pasture was bounded generally by 

fourth street, Washington street, and the fence or the walks 
G0 leading to the Elysian Fields, and northerly by the fence of 

the Castle Point property, which was probably in the line of 
Seventh street. 

(). When was that fence changed ? 

A. Between 1847 and 1853 a portion of the high land had_ been 
taken down, so that the southerly fenee of the pasture lot was moved 
to about the north side of Fitth street, but the fence which separated 
the walks leading to the Elysian Fields from the open lots west of it 
still remained down to about the line of Fourth street, crossing Fifth 
and Sixth streets. The walks that I refer to were not only the river 
Waik leading to the Elysian Fields, as it now exists, but other walks, 
Which have sinee been obliterated, and which ran along the top of 
the slope leading from the high land to the river. That fence re- 
mained there, crossing Fifth and Sixth streets, until the River ter- 
race houses were commenced, which I think was about 1856; it was 
then removed. There is a fence across the end of Sixth street at 
present. ‘There is none across the foot of Fifth street; it is open to 
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the river now. Fifth street now runs down to the piers, and there 
is nothing in the line of that street, except the dock-master’s office, 
ona part of the northerly end of it; one-half of the street is im- 
proved; the other half is taken up by the slope down to the levels 
of the publie square. There are two fences at Sixth street now east 
of River street, one about 190 feet east of River street, and the other 

about 125 feet east of that one. The property between the 
66 two fences is occupied by Henry Morton asa yard for his 

dwelling. It was formerly occupied by Robert Weir, and was 
occupied by him at the time of the commencement of these suits. 
The property in-extension of Sixth street is now occupied by Charles 
Schultze as a lumber yard. 

(). What was the condition of River street north of Third street 
in ISd7? 

A. There was no visible street there; there was nothing on the 
ground to show any portion of the street: there was nothing south 
of that point; nowhere in the line of River street was there any 
visible street at that time, either north or south of it. The map ot 
S52 (ixhibit D1) shows the actual condition of the land at that 
time without any River street whatever. And in front of the 
ship-yards, between second street and a point LOO or 200 feet north 
of Third street, trees were planted along the easterly line of the 
ship-yard fence, as shown on the map of 1852, and another paralied 
line of trees some thirty-five or forty fect west of them, as if) the 
purpose had been, eventually, to putin a street diagonally ; some 
of those trees are there still, but the most of them have heen removed 
to open River street as it now is down to Second street, and to build 
the houses on the west side of River street. The first Improvement 
made, which in any way affected River street as shown on Loss’ 
map, Was the grading of River street between Third and Fourth 
streets, and the grading of Third and Fourth streets to River street 
from ILudson street, for the purpose of erecting buildings on the 

westerly line of River street between Phird and Fourth streets, 
G7 What is now called River Terrace, and in erecting buildings 

on the bloek bounded by Third and Fourth, Hudson and 
River streets. After these lmiprovements were made vou could po 
down Fourth street to River street and down River to Third street. 
About in the line of Third street was the main gate leading into the 
ship-vard which was used by the company. There was no fence 
east of the ship-yard fence, and the river front of the ship-vard was 
ushed for launching vessels and other ship-vard purposes. There 
were several very large clipper slilps buiit there, besides several 
steamboats. 

The next Improvement on River street was between the lines of 
ifth and Sixth streets, north of Tludson square. It was leveled 
down and used as a carriage drive to Castle Point, Mr. Stevens’ 
place, but Open to the public, and also to the house called the Shanty; 
that Improvement Was made in the nature of opening it as a country 
road, but it Was not in the exact line of the street: it was not 
straight, but it was used by the public. River street was afterwards 
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between Fifth and® Sixth streets graded and improved, and is now 
In use as a street between these points. 

The next improvement was between Third and Second streets. 
The space now covered by River street between these two points 
had been filled up prior to 1847, but no street had been laid out 
over it. About 1858 River street, between Second and Third streets, 
was partially laid out and opened by the company from Third street 
come distance down, and the balance of it opened and finished down 
to Second street by curbing, paving, e., about ten or eleven years 

ago. The company has widened River street on the east. 
6S North of Second street the company has widened River street 

ten feet beyond the width of it, as shown on Loss’ map, or 
the extensions of the lines as shown on that map, making the street 
actually 70 feet wide instead of 60 feet, as shown on Loss’ map. 
North of Second street, Exhibit P 1 shows the lines of River street 
correctly as they now exist. No River street now exists south of 
Second street. The map, Exhibit P 1, south of Second street, does 
net correctly state the fact when it savs, “ Present east house line of 
River strect as laid out by the Hoboken Land and Improvement 
Co.” The Hloboken Land and Improvement Co. never laid out any 
such line south of Second street, and the map Is incorrect with 
reference to that. 

(). Look at Exhibit D4 and state whether that map correctly 
shows the condition of the property delineated thereon October 29th, 
ISTS, and also the improvements then existing thereon, and also 
the claim of the city. 

A. ‘Taking it for granted that the claim of the city is as delineated 
on said map, my answer is that it does. There is a part of the ex- 
tension of Newark street marked, “This property is owned by Adolph 
Minil Schmidt and Paul Leopold Goldschmidt and is now used as a 
street.” The company has never dedicated this as a street, and it is 
ch pert of their conveyance to the New York Floating Dry Dock Co., 
who, and their successors, claim to own it as their private property. 
This land so marked as the extension of Newark street is a portion 

of the grant of the State to the German ‘Transatlantic Steam 
ii Navigation Co. November 9, IS72, and is shown on Exhibit 

Pl asthe northerly part of the premises marked, “ Pile pier, 
June, 1869." | know of no other grant of any part of the extension 
of Newark street by the State. 

The grant of the State to the German Transatlantic Steam Navi- 
gation Co. offered in evidence and admitted, with the understand: 
ing that a copy may be hereafter substituted for the original ; it 1s 
marked Exhibit D 5. 

(The witness continues:) The extension of Second street is covered 
by a grant bv the State to the United New Jersey Railroad and 
Canal ¢ om panies by act of the Legislature, March ol, 186%), as shown 
on Exhibit P 1. 

This grant is offered in evidence and admitted, with the under- 
standing that a copy may be used; it is marked Exhibit D 6. 
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The extension of Third street is covered by a grant made by the 
State to the Hoboken Land and Improvement Co. December 21, 
1869, as shown on Exhibit P 1, and in addition to what is shown on 
that Map all the land vasterly beyond the line of high-water mark, 
as shown on the Loss’ map, as will appear by reterence to said 
grant. 


This grant is offered in evidence and admitted; it is marked Ex- 
hibit D 7. 


There is no. other grant by the State of any of the land under 
Water or any of the property shown on Exhibit Pl that Tam aware 
of, except it be the grant or lease to the Morris and Essex R. BR. Co., 

south of the southerly pink line shown on Exhibit Plo Ex- 
7 hibit P 16, which is a supplement to Exhibit P 1, shows the 
vrant or lease to the Morris and Essex Rt. R. Co. 

The lease is offered in evidence and admitted; it is marked Ex- 
hibit DS. 

Q). What was the condition of the fences on the river side of the 
lloboken tract in S47? 

A. There was a fence in 1847 on the easterly line around what is 
marked “floboken ferry yard” on Exhibit D1 (map of 1852), be- 
tween Ferry and Newark streets, which fence continucd en the 
southerly line of Newark street down to the then bulkhead. The 
next fence north of that was a fence enclosing the plot marked on 
the map of 1852 as the Otto cottage, and extending across the line 
of lirst street in the east line of Hfudson street, and continuing along 
that east line of Iludson street to Second street: thence casterly to 
the fence shown on the map of 1852 as the westerly boundary of 
ship-vards, and continuing thenee along the ship-yards to a stone 
wall which ran out into the river, striking the land about 100 feet 
north of the northerly line of Third street: thence out along the 
stone wall to the river, enclosing the ship-vards. The next fence 
north of that is the fence separating the walks leading tothe Elysian 
Fields from the orchard pasture lot, as heretofore described in my 
testimony. ‘There were fences between the Atlantic Hotei and the 
Ifudson County Tfotel south of Ferry street, and there were fences 
enclosing the vards of these hotels south of that street, substantially 
as shown on the map of 1852, Exhibit D1.) The ferry buildings at 

the foot of Ferry street in IS47 were nearly in the same loca- 
il tion that they are shown on the map of 1852. Seme of the 

buildings on that map of 1852 were not then erected in TS47, 
and the building which existed in the northerly line of Ferry street 
in IS47 is not shown on the map of 1552 


Cross-examination by Mr. Niven: 
(The witness is shown map of 1802, marked Exhibit D1.) 


(). What is that map? 
A. It isa map that was published by order of the Hloboken Land 
and Improvement Company to show the lots for sale in 1s62. 
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Q. Do you know who made it? 
\. I do not. 

). Does it show the lots that they had for sale at that time? 
A. Yes. 

). Did they offer lots for sale by it at that time? 

\ 

é 


tion ? 

A. Yes. 

(). And the eondition of the streets ? 

A. Yes; but the deeds were principally given by Loss’ map; our 
printed deeds refer to Loss’ map. 

(). Are the streets as laid down on that map the same as the 
streets on the Loss map as far as the streets on the Loss map ex- 

tend, having reference to the changed condition of the same? 
i2 A. Yes; they are of the same width and the same streets, 

except Ferry street and the extensiors beyond the water lines 
shown on Loss’ map. 

(). Does this map show correctly Newark street as it existed at that 
time”? 

A. I think it does. 

(). Leading down to the bulkhead ? 

\. Yes. 
As an open street? 
Yes. 

(). Docs it show First street as it was mapped at that time or as it 
existed? 

A. This map does not correctly show First street; it was actually 
tnapped on this mapas running down to the bulkhead, but in fact 
it was fenced across at the line of Iludson street and elsewhere and 
used as private property. There were a number of those maps 
printe d and cIVen to parties proposing to buy lots and parties pur- 
chasing lots to show the location and condition of things. 

(). Please describe in detail the various structures on the line of 
River street ? 

A. (Witness refers to Exhibit D4.) Beginning on the south of 
the tuachine shop and blacksmith shop, between Ferry and Newark 
streets, Is a two-story brick building filled with valuable machinery 
and tools. The other buildings on that block are all of a somewhat 

temporary nature. Between Newark and First streets there 
3 is nothing of a permanent character. The property marked 

“Occupied by Jolin Daven” is a vard, and so is the property 
occupled by Henry D. Gerts, except a portion covered by a dancing 
platform, a carousal, and a musie stand, which are only temporary 
structures. Between First and Second streets, going north from 
First street, the buildings consist of an old brick machine shop, not 
in use now, and a frame one story machine shop, used in the build- 
ing of the battery, and north of that is the Stevens battery, extend- 
Ing clear across the street. That is now being removed by the pur- 
chaser of the battery. Then there are the shops of the Camden and 
Amboy R. KR. Co., or of the Pennsylvania R. R. Co., which have 
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already been deseribed. There is no building or other structure 
in the line of River street north of that up to the Castle Point walls. 

Q. Is there any structure in the way of the opening of Newark 
street 7? 

A. No,sir. 

Q. Is there any structure in the way of the opening of First street 
to the river? 

A. There is nothing between ILudson and River streets except 
some temporary structures, which are there without any authority 
from the Hoboken Land and Improvement Co. East of River street 
there are no buildings in the way but those within the grant and 
deed to the Dry Dock Co. 

Q. At Second street are there any buildings or improvements in 

the way of opening the street through ? 
74 A. There is nothing the ‘ but the fence on the easte rly side 
of River street. All the Camden and Amboy shops are 
located south of the extension of the southerly line of Second street. 

(). At Third street? 

A. At Third street there is a fence with gates and a large U.S. 
bonded warehouse that extends clear across the street. 

(). Now, as to the situation of Fifth street. Are there any build- 
Ings or Improvements in the way ? 

A. No; there are no buildings in the way; the buildings shown 
on Exhibit D3 as being intersected by the extension of the north 
line of Fifth street are no longer there, but the dock-master’s office 
is still there. 

(). What is that dock-master’s oflice ? 

A. It is a one-story frame building. 

4 llow far has Fifth street been tilled in with solid filling’ 

. It has been filled in with solid filling down to the pier. 

ny The property marked “ piers,” running at right angles to and 
crossing the end of Fifth street ; is that solid filling? 

A. It is solid filling; it is not pile-work ; but the one running out 
into the river in continuation is pile-work. 

Q). In Sixth street is there anything permanent in the way of 
opening the street ? 

A. There is nothing there but a fence and the extension of the 


one-story building which ts used as a laboratory by the president of 


the Stevens’ Institute. 
79 (). You have been familiar with the management of the 
Hoboke n Land and Improvement Co. since 1847, have vou 
not? 
A. Yes; that is in my testimony. 
Q. Have the Hoboken Land and Improvement Co. intended to 
open River street through from Seeond street south ” 


(Objected to, unless some resolution or aetion of the board of 


directors of the company is produced in evidence, or it is shown that 
some Official action has been taken by the Co. in reference to the 
matter.) 


A. Prior to my being president of the company it had sold to 
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the Camden and Amboy R. R. Co. the land south of Second street, 
including the land in the line of the extension of River street; since 
| have been president of the company it has been my wish and 
desire to open River street. but the difficulty in the way is the con- 
veyance to the Camden and Amboy R. R.Co. The only conveyances 
that have been made by the company of land along the line of the 
extension of River street, except the conveyance to the Camden and 
Amboy R. R. Co. are for the property on the east and west side of 
River street between Newark street and First street. Those convey- 
“atlices were made with reference to River street between First and 
Second streets; south of Newark street no conveyances have been 
made by the Co. in the extension of the line of River street, unless 
it be to the Morris and Essex R. R. Co., south of Ferry street, the 
vrant to which ineludes the land that would be in the extension of 
River street, and includes land not shown on the Loss map. 
76 (). When Newark street was extended down and improved 
were the curbs set and everything arranged with reference to 

opening River street to the north and the south ? 

A. ‘They were to the south, on one side; I don’t know whether 
they were on the other or not. 

(). Who owns the property in the line of the extension of River 
street between First and Newark streets ? 

\. The Hoboken Land and Improvement Co. 

(). Was any portion of that ever sold by the company ? 

\. A portion of it was sold by Robert Stevens to Otto. 


(). From whom did the company acquire the title ? 

A. Mr. Hermann Luhrs, who was the grantee of Otto. 

(). For what purpose was that acquired ? 

A. For the purpose of opening the street as far as First street. 


(). Will vou state when the fence across the line of First street at 
Hudson street was removed ? 

A. IT think it was about ten vears ago, but I cannot state posi- 
tively. ; 

(). Since then has not First street been open to the pubhe from 
Iludson street down ” 7 

A. Yes; there has been nothing to prevent anybody from driving 
down as far as the east line of River street, where there was a fence; 
since that fence has been removed it is open and is used as a public 
thoroughfare; First street is not paved or curbed east of Hudson 
street. : 

(). You say that you don’t know that the pier on the Loss map 
ever existed ? 
A. Not to mv knowledge. 
7 (). Ilas the Loss map always been accepted by your com- 
pany as reliable to show the condition of things in 1804? 

A. Tt was always accepted as to the creation of the streets and 
lots as shown on the map and was mentioned in the deeds for the 
conveyance of the property by the company. It was considered as 
Ope ning the streets just so far as the streets were shown on it, and 
no farther. The company have always claimed, under the advice 
of counsel, that they were entitled to all the land under water be- 
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yond the shore line, as shown on the Loss map, and were advised by 
George Wood and Abram O. Zabriskie that all reclamations beyond 
that line were the property of the company. 

(.. Nevertheless, it never was disputed that the Loss map showed 
correctly what was upon the face of it? 

A. No; it never was disputed, 

(). Has River street ever been mapped south of Second street by 
the company or its engineers or employes ? 

A. No. 

(). No map was ever made by you south of Second street showing 
River street ? 


A. No. 
(J. No map was ever made or filed ? 
A. No. 


Redirect examination by Mr. Anperr: 


Q). State what you know with reference to the Loss map and. the 
action of the company under it with reference to location of prop- 
erty shown on it. 
75 A. ‘The Loss map shows no monument or other starting 
point, except the water lines and the Philadelphia post road, 
and the Philadelphia post road, as [ understand it, or so much of it 
as is cast of Garden street (as shown on the Loss map), is not where 
the road actually existed. The road west of Garden street was 
a wide road, [ think 8S feet, whereas on the Loss map it is 
shown but 50 feet wide, making that a very doubtful monument, 
and T know that up to the summer of IS47 there were no definite 
monuments to locate streets or lots, and that during that summer 
arbitrary corners and lines of streets were adopted and monuments 
placed at the COTHers, which have been used ever since as starting 
points. ‘These arbitrary starting points were arrived at by finding 
the location of certain old buildings that were supposed to be on 
certain corners, and certain lots and a line that suited nearest to the 
supposed loeation of these old buildings was the adopted line. It 
was taken for granted that those buildings were originally located 
by the Loss map. Investigation subsequently satistied us that these 
buildings were approximately correct, if not actually correct. The 
old Philadelphia post road, after it left the line of Garden street 
going east, tended to the south, so [ always understood, passing 
southerly of the line of the post road, as shown on the Loss map, 
and also south of the buildings shown on the Loss map south of 
that road. I presuine it went down to the dock which was shown 
on the southerly extremity of the Loss map. By tradition, | under- 
stood that the original ferry from Hoboken ran from what is shown 
on the Loss map as the “pier.” 
79 (). What were the buildings that are shown on the east of 
Washington street and south of the Philadelphia post road 
on the Loss map ? 
A. An old hotei, which has sinee disappeared. 
Q. What was the name of the hotel and who held it? 
A. Van Buskirks kept it for a great many years; old Mrs. Maria 
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Van Buskirk must have been 60 vears old in 1547, and she was 
there as a young girl when her father kept it; it must have been 
there before 1804. The date was in the side of the hotel in brick, 
but I don’t know what the date was. 

(). Llow long prior to 1804? 

A. My impression is that it was 50 or 60 or 70 years. There are 
men who would be able to tell you what that date was. I think old 
Unele Bill Walden would be able to tell you, though his memory is 
shaky now. I guess Bill Havens, in the gas office, might know, and 
[ have no doubt that Frank Stevens would know. That building 
had been destroyed long before | came there. I remember as a boy 
going there one Sunday with my father; it must have been when I 
was S or 10 years old—before | went there to live. There was a 
high hill there and they were then grading. Those big trees that 
are standing now in front of IHludson-> Terrace were left on great 
balls of earth, | think from 15 to 20 feet high, that were subse- 
quently lowered to the level of the grade, and that work was going 
on at the time | speak of, but I have no recollection of any hotel. 

It must have been about 1835 or 1836 or 1837; to the best of 
Su mV recollection, the hotel did not exist there in 1836 or 1837 ; 

this was mv-earlest recollection. It stood on a hill which 
must have been 25 or 30 feet high, and this has all been dug down 
and removed. If this hotel had remained it would have been a 
monument which could have been used to locate by. 


it eross-eXatination by Mr. NIVEN: 


(). Haven't vou had occasion to ascertain by excavations and 
other investigations about where the high-water line was on the Loss 
map’ 


A. Yes: at two places. 

(). Will vou state where? 

A. On the south avd southeast corners of the land as shown on 
Loss map, in the neighborhood of Ferry and Hudson streets and 
between Second and Third streets, east of Hudson. 

(). What information did you get by that Investigation ; what did 
vou find? 

A. We found a beach that we were satisfied was the natural beach, 
Which was substantially where the beach was shown on the Loss map, 
at both places, showing that the water line, as shown on the Loss map, 
had the same general direction as we found it had in facet. 

(). Tlow did you make that investigation ? 

A. Between Second and Third streets we dug long trenches, run- 
ning east and west, through filling that had been put down, and 
found the sand or gravel beach between the mud and the upland. 

(). Did you follow that up until you came to the upland ? 
SI A. Yes, 

(). And were thereby enabled to locate the high-water mark 
with some degree of accuracy ? 

A. Yes; and we did the same thing below, except that we did not 
nuke the trenches so long, and we sunk wells about midway between 
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the buildings between Washington and Hudson terraces and north 
of Ferry street, and found the natural beach there also. 

(). Just above the foot of Sixth street the north shore exists now 
as then, except that there is a walk or road there 15 or 20 feet wide? 

A. Yes; with the exception of a road about 20 feet wide; a part 
of that, | think, is a part of the low line. 

Q). Then within your own time the natural beach was exposed 
above Fourth street, was it not? 

A. Yes. 

(Q). You know that the line, as laid down on the Loss map, cor- 
responds quite accurately with the line as you know it above Fourth 
street, and as vou found it between Second and Third streets by ex- 
cavating ? 

A. Yes; there is no doubt about Loss’ map being the line of the 
water marks. 


Examination of W. W. Smipren by LW. Sctupper, counsel 
for Pennsylvania Railroad Company : 

(). Does not Loss’ map show an evident incompleteness in its whole 

scope and design with reference to the uses and purposes to 
82 which the water front should be apphed and the manner in 
Which the same should be used for commercial purposes ? 

(Question objected to because the map shows for itself.) 

A. Loss’ map shows an entire incompleteness, so far as any pur- 
pose Whatever In regard to the use of the water front for commercial 
purposes. The only wharf or pier shown is a small one, always 
used, as TL have heard, exclusively for a ferry landing. There is no 
evidence on the map of any design to fill in any part of the water 
front or to build any wharves, piers, or docks. ‘There are no streets 
shown on any land then covered by water, nor any street along the 
river front, nor in fact anything to show that the water front was 
ever intended to be used in any way. 

(). Describe the Improvements put Upon Hoboken on lands which 
were under water when Loss’ map was made, and state by whom 
those Improvements were made, and to what use they have been 
Dut. 
A. The whole of the lands which were under water when Loss’ 
map was made, south of Sixth street, have been tilled in from two 
to five hundred feet east of the water line as shown on said map, 
and piers have been built about every two hundred feet out into the 
river east of the filling; adwelling-houses, United States bonded ware- 
houses, machine shops, and almost every sort of building have been 
put on this filling. These improvements have in all cases been 
made by the Hoboken Land and Improvement Company or their 
assigns, principally, and with two exceptions only, by the said com- 
pany themselves. 

(). During the time while lands were reclaimed from the 

83 bed of the river and wharves and piers were constructed for 

commercial purposes, Were any complaints made or objections 

terposed to such reclamations or to the erection of such wharves 
and piers ? : 
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(Question objected to as not competent, the public right not being 
lost by laches of the public servants.) 


A. No objections or complaints have ever been made to any fill- 
ing in, or any building, or any pier, or any improvement whatever 
along the water front. Most of the work has been done since my 
connection with the company and done under my own supervision 
and direction, and [ would certainly have heard of any such ob- 
jection or complaint had there been any. There has been nothing 
of the kind, unless the commencement of these suits might be con- 
sidered as such, but at the time the improvements were made 
there was no objection. 


W. W. SHIPPEN. 


Sworn and subseribed before me this 10th day of May, A. D. 
18S]. 
[SEAL.] FRANK G. HAUGHWOUT, 
Notary Public, New York City. 


S4 Plaintiff’s Exhibits. 


Exuripir P 1. 


Large map made by Post and Speilman & Brush. 
Exurpir P 2. 


John Stevens and Rachel, his wife, to Peter Crighton. Deed dated 
April 10, 1805. Reeorded in clerk’s office, Bergen county, Liber 
U, page 297, Ke. 

Conveys all those certain lots of ground situate at Hoboken, in 
the township and county of Bergen and State of New Jersey afore- 
said, and known and distinguished on a map or chart of Hoboken 
aforesaid by the numbers 75, 76, and 77, bounded westerly in front 
by Washington street, between Third street and Fourth street; 
southerly by lot number 74; in the rear by an alley, and northerly 
by lot number 78, containing in length on each side 100 feet and in 
breadth in front and rear 75 feet, for twenty-five feet each, as by the 
said map or chart recorded in the clerk’s office of the county of 
Bergen may fully appear. 


Exurpit P 3. 


John Stevens to Edwin A. Stevens. Deed dated February 1, 1822. 
itcecorded Liber No. 1), Transeribed Deeds, page 258. Considera- 
tion, SI. 


Convevs all that certain messuage, tenement and house, piece, and 
parcel of land situate, lying,and being in the township and county 
of Bergen, in the State of New Jersey aforesaid, and known by the 

name of Hoboken, bounded northeast by land formerly of 
8) Jacobus I. Bogert; northwest by Sale Marsalesse and sundry 
others; southwest by the meadow of Harsimus, and sou h- 
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easterly by Hudson river, containing by survey five hundred and 
sixty-four acres, but be the same more or less, being the same prem- 
ises conveyed by and more particularly described in deed from Cor- 
nelius Haring, agent of forfeited estates in the county of Bergen 
aforesaid, to the said John Stevens, dated the 26th day of July, 
1784, and recorded in the clerk’s office in the county of Bergen afore- 
said, in Lib. D of Deeds, fol. 437, &e., on the 7th day of January, 
1787; alsoall that messuage, piece, or parcel of land lying and being 
in the township of Bergen aforesaid, known by the name of Wee- 
hawken, «e. 


Eexuiprr P 4. 


Isdwin A Stevens to John White. Deed dated June 12, 1852. Re- 
corded in Bergen county clerk’s office, Liber L 3, p. 151, &e. 


Conveys all that certain lot of ground situated at Hoboken, tn 
the township and county of Bergen and State of New Jersey afore- 
said, and known and distinguished ina map or chart of TLoboken 
aforesaid by the number 59, bounded easterly in front by Washing- 
ton street, between Second street and Third street; southerly by lot 
number 58; in the rear by Bloomfield street, and northerly by lot 
number 60, containing in length on each side 155 feet, and in breadth. 
in front and rear 25 feet, as by the said map or ehart recorded in 
the clerk’s office of the county of Bergen may fully appear. 


kexuipie PS. 


Mdwin A. Stevens et al. to the Iloboken Land and [mprove- 
86 ment Company. Deed dated May 6, 1559. Liber 13, p. 
105 of Transeribed Deeds. 


Conveys all that certain messuage, tenement and house, piece, and 
parcel of land situate, lying, and being in the township and county 
of Bergen, in the State of New Jersey aforesaid, known by the name 
of Hloboken, bounded northeast by land formerly of Jacobus TL. Bo- 
gert; northwest by Sale Marsilesse and sundry others; southwest 
by the meadow of Harsimus, and southeasterly by [ludson river, 
containing by survey pod acres, be the Same more or less, being the 
same premises conveyed by and more particularly described in a 
deed from Cornelius Haring, agent of torfeited estates in the county 
of Bergen aforesaid, to the said Jolin Stevens, dated the twenty- 
sixth day of July, 1754, as follows: “All that certain messuage, tene- 
ement, house, and piece and parcel of land, &e.. known by the name 
of Hoobockin, situate, lving in the township and county of Bergen; 
beginning by the mouth of the creek that parts Weehawken from 
Hooboekin, and from thence running north fiftv-two anda half 
degrees west 33 chains and 55 links; thence south 33 degrees west 
28 chains on the top of the hill: thence south 57 degrees east 2 
chains: thence south 35 degrees west 50 chains to a heap of stones 
by il dogwood tree, blazed ; thence south 57 degrees east one chain: 
thence south 33 degrees west ten chains; thence south 57 degrees 
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east 2 chains; thence south 33 degrees west eleven chains and 30 
links to a heap of stones in a path that goes down the hill 
towards Hoobockin; thenee 57 degrees west one chain; thence 
south 53 degrees west 19 chains and twelve links; thence 
S7 south 15 degrees west eight chains 70 links; thence south 55 
degrees west 5chains; thence south 35 degrees west 6 chains 
to a large heap of stones near the top of the hill; thence southeast- 
erly down the hill te the edge of the meadow, where the creek runs 
near the upland—that ereek that parts Hoboken and Harsimus; 
thence easterly all along said creek as it runs to Hutson’s or North 
river; thence northerly up said river, or all along said river, as the 
said — runs to the mouth of the said creek that parts Weahacken 
from Iloebockin, the plage of beginning; bounded northeast by Ja- 
cobus 1. Bogert, northwest by Sale Moslesse and sundry others, 
southwest by the meadows of Harsimus or the creek that divides 
Ifobockin from Harsimus, and southeast by Hutson’s river, contain- 
ing by survey 564 acres, but be it the same more or less,” and which 
said deed to the said John Stevens is recorded in the clerk’s office 
of the county of Bergen aforesaid in Liber D of Deeds, fol. 487, &e., 
Jan'y 7, 1757; also all that certain messuage, tenement, piece, or 
parcel of woodland situate, lying, and being in the township and 
county aforesaid, beginning at a stone planted and marked A 1764; 
thence north 36 degrees and 30 minutes east 26 chains and 40 links; 
thence south 52) degrees east 20 chains; thence south 36) degrees 
west 44 chains and 69 links; thence north 523 degrees 25 chains; 
thence north 33 degrees east 18 chains and 29: links; thence south 
52! degrees east six chains and 30 links to the place of beginning, 
containing by survey 125 acres, be the same more or less, and which 
said deed to the said Jno. Stevens is recorded in the clerk’s 
SS oflice of the county of Bergen aforesaid in Liber D of Deeds, 
page 44, on February 7th, 1787. 


Exutpirt P 6. 


The Hoboken Land and Improvement Company to Henry Livessy 
clux. Deed dated April 1, 1849. Reeorded Liber 22, p. 468. 


Conveys all that certain lot or piece of land situate, lying, and 
being in the township of North Bergen, in the county of Hudson 
and State of New Jersey, being part of a tract of land known by the 
name of Hoboken, and which, on a map of the said tract made by 
Charles Loss and filed in the clerk’s office in the county of Bergen, 
is situated and described as follows, viz: Commencing at a point in 
the easterly line of Garden street, in Hoboken, 165 feet and 10} 
inches from the northeast corner of Garden and First streets, and 
ruuning thence northerly and along the easterly line of Garden 
street 16 fect; thence easterly and paraliel with First street 90 feet ; 
thence southerly and parallel with Garden street 16 feet; thence 
westerly and parallel with First street 95 feet, to the place of begin- 
ning. 
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Exuipit P 7. 


The Hoboken Land and Improvement Company to Charles Idell 
Deed dated October 25,1851. Reeorded Liber 22. p. DOD. 


Conveys all that cértain lot or piece of land situate, lying, and 
being in the township of Hoboken, in the county of Iludson and 
State of New Jersey, being part of a tract of land known by the 
name of Hoboken, and which, on a map of the said tract made by 

Charles Loss and filed in the clerk’s office of the county of 
8) Bergen, is situated and deseribed as follows, viz: Commencing 

ata point in the westerly line of Bloomfield street, in  TLo- 
boken, 184 feet northerly from the northwesterly corner of Bloom- 
field and Second streets, and running thence northerly and along 
the westerly line of Bloomfield street 22 feet; thence westerly and 
parallel with Second street 95 feet; thence southerly and parallel 
with Bloomfield street and along the line of the land of the Hoboken 
Land and Improvement Company 22 feet, and thence easterly and 
parallel with Second street 95 feet, to the place of beginning. 


Exuipir PS. 


The Hoboken Land and Improvement Company to Peter Kerrigan. 
Deed dated October 24, LS6O6. Recorded Liber | Hl, }?. ] 10), 


Conveys all that certain lot of land situate, lving, and being in 
the city of ILoboken, in the county of TLudson and State of New 
Jersey (being part of a tract of land known by the name of Ho- 
boken), and which, on a map of the said tract made by Charles 
Loss and filed in the clerk's office in the county of Bergen, com- 
mences at the southwest corner of Garden and Seventh streets, in 
Hoboken, and runs thence southerly along the westerly line of 
Garden street 49 feet: thence westerly and parallel with Seventh 
street 95 feet; thence northerly to the southerly line of Seventh 
street and parallel with Garden street 49 feet, and thence easterly 
along the southeriy line of Seventh street 95 feet, to the place of 
beginning. By 


Exuipir PY. 


The Hoboken Land and Improvement Company to Jurgen 
1) lrederick Henry Mever. Deed Nov. 12, 1866. Lib. 141, 


)). 135. 


Conveys all that certain tract or lot of land situate, lying, and 
being in the city of Hloboken, in the county of Hudson and State 
of New Jersey (being part of a tract of land known by the name of 
Hoboken), and which, on a map of the said tract made by Charles 
Loss and filed in the clerk’s office in the county of Bergen, com- 
mences at a point in the easterly line of Garden street, Hoboken, (0 
feet northerly from the northeast corner of Garden and Seventh 
streets, and runs thence northerly along the easterly line of Garden 
street 20 feet; thence easterly and parallel with Seventh street 100 


4) 
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feet; thence southerly and parallel with Garden street 20 feet, and 
thence westerly and parallel with Seventh street 100 feet, to the 
place of beginning. 


Exuipir P 10. 


The Ifoboken Land and Improvement Company and Edwin A. 
Stevens and wife to the New York Floating Dry Dock Company. 
Deed dated September 1, 1866, and recorded September 26, 1866, 
in Liber 137, Conveyances, page 45%). 


Conveys all that land and premises and land under water, to 
be made land and gained out of the Hudson river, situate, lying, 
and being in the city of Hoboken, in the county of Hudson 
and State of New Jersey, and described as follows, viz.: First 
tract beginning at what would be the inttrsection of the north- 
erly line of Newark street and the easterly line of River street, 
if the said streets were continued in straight lines from that 

part of the same that are laid down on a certain map of 
o1 Hoboken made by Charles Loss and filed in the clerk’s office 

in the county of Bergen, said River street being next to and 
easterly of Hudson street and parallel therewith, which said River 
street is to be made seventy-five (75) feet wide in front of the prop- 
erty herein and hereby described, and the westerly line thereof to 
betwo hundred (200) feet from the easterly line of Hludson street, and 
running thence (Ist) northerly by and along the easterly line of 
River street, asabove deseribed, four hundred and twenty-five (425) 
feet: thence (2d)at right angles to the first mentioned and deseribed 
line four hundred and eighty (480) feet, more or less, to the line 
marked “exterior line of solid filling,” on a certain map made as a 
part of the report of a certain commission appointed by virtue of an 
actof the Legislature of the State of New Jersey entitled “An act to 
ascertain the rights of the State and of the riparian owners In the 
lands under the waters of the bay of New York and elsewhere in the 
State, approved April 11, 1864;” thence (3d) southerly down the 
above-mentioned line of solid filling to a point opposite the point or 
place of beginning, four hundred and thirty-five feet, more or less, 
therefrom, which said point is in what would be the northerly line 
of Newark street if the same were extended out into the Hudson 
river; thence (4th) westerly and at right angles to the first men- 
tioned and described line four hundred and thirty-five (455) feet, 
more or less, to the point or place of beginning, said last line being 
in range with the northerly line of Newark street, excepting out of 

the said plot a small plot or piece supposed to belong to Mary 
v2 Otto, which said plot or piece is shown on the small map 

hereto annexed. Second tract beginning at a point in the 
face of the present wharf or bulkhead where the centre line of New- 
ark street would strike the same if said Newark street were extended 
inastraight line thereto, and running thence (Ist) northerly twenty- 
five (25) feet to the southerly line of the first-described plot; thence 
(2d) at right angles to the first-mentioned and described line and 
along the said southerly line of the first-desecribed plot out into the 


4G THK MAYOR AND COUNCIL OF THE CITY OF HOBOKEN Vs. 


Ifudson river as far as the right of the owners do now or at any time 
hereafter may extend; thence (5d) southerly down the said Hudson 
river toa point opposite the point or place of beginning, which said 
point is in what would be the centre line of Newark street if the 
same were extended out into the said river; thence (4th) westerly 
and at right angles to the first mentioned and described line to the 
point or place of beginning, said last line being in range with the 
centre line of Newark streét. 

Also all that tract of land and premises and land under water 
lying to the east and west and in front of the first above-described 
tract of land and extending out into the Iludson river as far as the 
rights of the riparian owners do now or hereafter may extend, with 
the right to erect piers, docks, wharves, and other improvements In 
the waters in front of the premises first above deseribed, subject only 
to such regulations as to exterior as the public authorities may law- 
fully establish. 

Exnipir P11, 


The New York Floating Dry Dock Company of the city of 


09 New York to Frederick Kulne, trustee of the German Trans- 

atlantic Steam Navigation Company of the eity of Hamburg, 
Germany. Deed, August 31, 1872. Recorded Lib. 246, p. o04; 
consideration, 600,000. 

Conveys all that land and premises and land under water, to be 
made land and gained out of the [ludson river, situate, ving, and 
being in the citv of Iloboken, in the county of ILudson and State of 
New Jersey, and deseribed as follows, viz: Ist tract beginning at 
what would be the intersection of the northerly line of Newark 
street and the easterly line of River street if the said streets were 
continued in straight lines from that part of the same that is laid 
down on acertain map of ILoboken made by Charles Loss and tiled 
in the clerk’s office in the county of Bergen, said River street being 
next to and easterly of IHTudson street and parallel therewith, which 
said River street is to be made 75 feet wide in front of the propertly 
herein and hereby deseribed and conveyed, and the westerly line 
thereof to be 200 feet from the easterly line of Hudson street, and 
running thence, Ist, northerly by and along the easterly line of River 
street, as above deseribed, 125 feet ; thence, 2d, at right angles to the 
first mentioned and deseribed line, ISO feet, more or less, to the line 
marked exteriorline of solid filling on a certain map made as a part 
of the report of a certain commission appointed by virtue of an act 

of the Legislature of the State of New Jersey entitled “An act 
4 to ascertain the rights of the State and of the riparian owners 

in the lands Iving under the waters of the bay of New York 
and elsewhere in the State,’ approved April 11, 1864; thenee, 3d, 
southerly down the above-mentioned line of solid filling to a point 
or place of beginning and 455 feet, more or less, therefrom, which 
sald point is in what would be the northerly line of Newark street 
if the same were extended out into the Hudson river; thence, 4th, 
westerly and at right angles to the first mentioned and described 
line 435 feet, more or less, to the point or place of beginning, said 
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last line being in range with the northerly line of Newark street, 
excepting out of the said plot a small plot or piece supposed to be- 
long to Henry Otto, which said plot or piece is shown on a map 
attached to a deed of the premises therein described, executed by the 
Hoboken Land and [. Co. and Edwin A. Stevens and Martha B., 
his wife, to the party of the first part hereto, dated September 1, 1862, 
and recorded in the clerk’s office of Hudson county, N. J., Septem- 
ber 26, 1866, in Liber 1387 of Deeds, page 439, Xe. 

Second tract beginning at a point in the face of the present wharf 
or bulkhead where the centre line of Newark street would strike the 
same if said Newark street was extended in a straight line thereto, 
and running thence, Ist, northerly 25 feet to the southerly line of 
the first-described plot; thence, 2d, at right angles to the first men- 
tioned and described line, and along the said southerly line of the 
first-described plot, out into the Hudson river as far as the rights of 
riparian proprietors do now or may at any time hereafter extend ; 

thence, 3d, southerly down the said Hudson river to a 
WW point opposite the point or place of beginning, which said 

point is in what would be the center line of Newark street, 
if the same was extended out into the said river; thenee, 4th, west- 
erly and at right angles to the first mentioned and described line to 
the point or place of beginning, said last line being In range with 
the centre line of Newark street; said last mentioned and described 
plot to be held in trust, subject to the provisions and conditions of 
il certain agreement between the II. L.. X 1. Co., of the first part, and 
the N. Y. Floating Dry Dock Company, of the second part, which 
agreement bears date September 1, 1866, and provides, amongst 
other things, that the said land and land under water, to be made 
land and gained out of the Iludson river, as mentioned and de- 
scribed in the last-described tract, shall be used only for the pur- 
pose of building therefrom and thereon a pier, or in case the whole 
or any part thereof shall hereafter at anv time be filled in and made 
land, then it is to be used as an open street for the Joint use of the 
property fronting thereon, and for no other purpose whatever. 

Also all that traet of land and premises and land under water 
lving to the east and in front of the first above-described tract of 
land and extending out into the Hudson river as far as the rights of 
riparian proprietors do now or may hereafter extend, with the right 
to erect plers, docks, wharves, and other improvements In the waters 
in front of the premises first above described, subject only to such 
regulations as to exterior lines as the public authorities may law- 

fully establish, together with all and singular, &e., and 
My also all manner of wharfage, cranage, advantage, and emolu- 

ment growing out of or accruing or that may hereafter grow 
or acerue at or from the easterly side or front of the same on the 
Ifudson river, and also the right to fill Up and reclaim the lands be- 
low high-water mark in the Hudson river in said tract tirst above 
described, and to appropriate the same to his own use, excepting to 
the If. L. & L. Co. the right of ferriage exclusively. 
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Exurpit P 12. 


The German Transatlantic Steam Navigation Company to Adolph 
i. Schmidt e al. Deed, January 23, 1578. Recorded Liber 520, 
}). 156. . 


Conveys all that land and premises and land under water, to be 
made land and gained out of the Hudson river, situate, lying, and 
being in the city of Iloboken, in the county of ITudson and State 
of New Jersey, and described as follows, viz: Ist tract beginning at 
what would be the intersection of the northerly line of Newark street 
and the easterly line of River street, if the said streets were continued 
in straight lines from that part of the same that are laid down ona 
certain map of Iloboken made by Charles Loss and filed in the 
clerk’s office in the county of Bergen, said River street being 
next to and easterly of [Ludson street aud parallel therewith, which 
said River street is to be made seventy-five feet wide in front of the 
property herein and hereby deseribed and conveyed, and the west- 
erly line thereof to be 200 feet from the easterly line of Iludson 

street, and running thence, Ist, northerly by and along the 
97 easterly line of River street, as above described, 425 feet ; 

thence, 2d, at right angles to the first mentioned and described 
line 480 feet, more or less, to the line marked “exterior line of 
solid filling” on a certain map made asa part of the report of a 
certain commission appointed by virtue of an act of the Legislature 
of the State of New Jersey entitled “An act to ascertain the rights 
of the State and of the riparian owners in the lands Iving under 
the waters of the bay of New York and elsewhere ta the State, ap- 
proved April Ll, lSod:; ' thence, oa, southerly down the above-men- 
tioned line of solid filling to a point opposite the point or place of 
beginning and 455 feet, more or less, therefrom, which said point 
is in what would be the northerly line of Newark street if the same 
were extended out into the ILudson river; thence, 4th, westerly and 
at right angles to the first mentioned and deseribed line 455 feet, 
more or less, to the point or place of beginning, sald last line being 
in range with the northerly line of Newark street, excepting out of 
the said plot a small plot or piece, supposed to belong to Ilenry Otto, 
which said plot or piece is shown ona map attached to a deed of the 
premises herein described, executed by the Hoboken L. & L. Co. and 
Edwin A. Stevens and Martha b., lis wife, to the N.Y. Floating Dry 
Dock Company, dated Sept. 1, 1862,and recorded in the clerk’s office 
of Iludson Co., N. J... Sept. 26, 1866, in Liber 137 of Deeds, page 439, 
&e. 2d tract beginning at a point in the face of the present wharf or 
bulkhead where the centre line of Newark St. would strike the same 
if said Newark St. was extended in astraight line thereto,and running 

thenee, Ist, northerly 25 feet to the southerv line of the 
US first-described plot; thence, 2d, at right angles to the first 

mentioned and deseribed line and along the said southerly 
line of the tirst-deseribed plot and into the Hudson river as far as the 
rights of the riparian proprietors do now or may at any time here- 
after extend ; thence, dd, southerly down the said Hudson river to 
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a point opposite the point or place of beginning, which said point 
is in what would be the centre line of Newark street if the same were 
extended out into the said river; 4th, westerly and at right angles 
to the first-mentioned and described line to the point or place of 
beginning, said last line being in range with the centre line of 
Newark St., said last mentioned and deseribed plot to be held in 
trust, subject tothe provisions and conditions of a certain agreement 
between the Hab. & | Co., of the first part,and the N. Y. Floating Dry 
Dock Co., of the second part, which agreement bears date Sept. 1, 
1866, and provides, among other things, that the said land and land 
under water, to be made land and gained out of the Hudson river, 
as mentioned and deseribed in the last-described tract, shall be used 
only for the purpose of building therefrom and thereon a pier, or 
in case the whole or any part thereof shall hereafter at any time be 
filled in and made land, then it is to be used as an open street for 
the joint use of the property fronting thereon, and for no other 
purpose whatever. 
\lso that tract of land and premises and land under water lying to 
the east and in front of the first above-described tract of land and ex- 
tending out into the Iludson river as far ds the rights of the 
ay) riparian proprietors do now or may hereafter extend, with the 
right to erect piers, docks, wharves, and other improvements 
in the waters in front of the premises first above described, subject 
only to such regulations as to exterior lines as the public : authorities 
may lawfully establish, together with —. 
Exorpir P15 
The Hoboken Land and Improvement Company to the North Ger- 
Dhbidi Lloyd. Deed, April 23), IS7Z. Recorded Book YAY S pape 
TOL, 


Conuveys all that certain lot, pieee, or parcel of land, land under 
water, and premises situate, lying, and being in the city of Ho- 
boken, in the county of Hudson and State of New Jersey, and more 
particularly bounded and deseribed as follows—that is to say, be- 
ginning at a point in the easterly line of River street distant 270 
feet easterly from the easterly line of ITudson street, measured on a 
line parallel to the northerly line of Second street (as said Hudson 
and Second streets are laid down on the map of Iloboken made by 
Charles Loss and filed in thie clerk’s office of the county of Bergen), 
Which said point is also distant 50 feet northerly from the corner 
formed by the intersection of the northerly side of Second street 
extended with the easterly line of River street, running thence 
eastwardiy and along a line parallel to the northerly line of See- 
ond street extended 517 feet G inches, be the same more or less, 
to the line known as the exterior line of solid filling. as 
the same is established by the commissioners of the State of 

New Jersey; thence northwardly along said exterior line 
100 for solid filling 50 feet three inches, more or less, to a pier 
now constructed and the line of a shed or building thereon 
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thence eastwardly and along the line of said pier and of said shed 
or building, and along the northerly line of certain premises con- 
veyed by the parties of the first part to the Camden and Amboy 
Railroad and Transportation Co. by deed dated Feb’y 15, 1872, and 
now in the actual occupation of said company, the line of said pier 
and shed and of the land of said last-mentioned company being 
parallel or nearly so to the northerly line of Second street extended 
and distant about 99 feet 9 inches therefrom, out into the North or 
Ifudson river to the centre thereof, as far as the rights and privileges 
of the said parties of the first part do now or may hereafter extend ; 
thence northwardly and ona line parallel to River street 111 feet, 
be the same more or less, to the southerly line of certain premises 
conveyed by the said parties of the first part to Henry Oelrichs and 


others by deed dated Jan’y 26, 1870, and recorded in the ottice of 


the clerk of Hudson county, in Liber 207 of Deeds, page 653, Mech 10, 
1S70, and how owned by the parties of the second part thereto: 
thence westwardly along a line parallel with the centre line of Third 
street extended and along said) last-meutioned premises to a point 
Which is distant 592 feet easterly from the easterly line of River 
street, measured on a line at right angles thereto; thence north- 
wardly parallel with River street and still along said) premises as 
aforesaid conveyed to Henry Oelrichs and others 70 feet: thence 

westwardly parallel with said center line of Third street ex- 
101) tended and still along the line of said last-mentioned prem- 

Ises O12 feet, toa pont Which is distant SO feet easterly from 
River street and 170 feet southerly from an tron bolt in the centre 
line of Third street, as the same is widened: thence northwardly On 
a line parallel to River street 155 feet to the southerly side of Third 
street as widened; thence westwardly along ‘Third street 50 feet ; 
thence southwardly ona line parallel to Riverstreet 100 feet: thence 
west wardly ona line parallel to Third street 50 feet to the easterly 
side of River street, and thence southwardly along River street 265 
feet to the point or place of beginning, being the premises shown on 
the annexed diagram and enclosed by the letters A, B,C, D, bE, F, 
(i, ll, 1, Se Ix, and L, and the red lines thereon, togethes — 


Exuipir P14. 


Cornelius Haring, agent, &e¢., to John Stevens. Deed dated July 26, 


1784. Reeorded in the Bergen county clerk’s office in Liber D of 


Deeds, page 457. 


Convevs, beginning by the mouth of the creek that parts Wee- 
hawken from Hoboken, and from thence running north fifty-two 
and a half degrees west thirty-three chains and thirty-five links ; 
thenee south thirty-three degrees west twenty-eight chains on the 
top of the hill: thenee south fifty-seven degrees east two chains: 


thenee south thirty-three degrees West thirty chains to a heap of 


stones by a dogwood tree, blazed; thence south fifty-seven degrees 
east one chain; thence south thirty degrees west ten chains; 
102. thenee south fifty-seven degrees east two chains; thence 
south thirty-three degrees west eleven chains and thirty 
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links to a heap of stones in a path that goes down the hill towards 
Iloboken ; thence fifty-seven degrees west one chain ; thence south 
thirty-three degrees west nineteen chains and twelve links; thence 
south fifteen degrees west eight chains and seventy links; thence 
south fitiv-five degrees west three chains; thence south thirty.five 
degrees west six chains to a large heap of stones near the top of the 
hill: thenee southeasterly down the lill to the edge of the meadow 
where the creek runs near the upland—that creek that parts Ho- 
boken and Harsimus; thenee easterly along said creek as it runs to 
Hudson or North river; thence northerly up said river or along 
said river, as the said river runs to the mouth of the said creek that 
parts Weehawken from Hoboken, the place of be ginning - bounded 
northeast by Jacobus | Bogert; northwest by Sales Marselis and 
sundry others: southwest by the meadow of Harsimus or the creek 
that divides Iloboken from Harsimus, and southeast by the Hud- 
son river, containing by survey five hundred and sixty-four acres, 
be the same more or less. 


‘Exutipir P 15. 
Loss’ nap of 1[SO4. 

Exutpir P 16. 
Appendix map to P 1. 

Eexuipit P 17. 


rederick Kulne to to the German Transatlantic Steam Nav. 
Co. Deelaration of trust, August 51, 1872. Reeorded Lib. 
10) 246, p. oll, 


Whereas the N.Y. Floating Dry Dock Co., of the city of 
N. Y., has this day conveved to Fred’k Kuline, trustee of the Ger- 
man Trans. Steam Nay. Co., certain property situate Im the city of 
Hoboken, county of Hudson and State of N. J., more particularly 
deseribed in the deed of convevance bearing even date herewith, it 
being the same property heretofore conveyed by He. L. & TL. Co. etal. 
to N. Y. Floating Drv Doek Co. by deed dated Sept. 1, 1866, and re- 
corded in Co. clerk’s office of Hudson county in Liber 157 of Deeds, 
page 14, We: : 

And whereas said German Trans. Steam Nav. Co. has furnished 
the consideration money of said purchase, but said property has 
been conveved to said Fred’k IKuhne beeause said German ‘Trans. 
St. Co. is a foreign corporation, created by laws of Hamburg, in 
Germany, said property to be held in trust by him for sele use and 
benefit of said last-mentioned Co. until it shall have obtained the 
right and authority from the State of N. J., to hold said property in 
Its OW Name as a corporation : 

Now, therefore, 1, said Frederick Kulne, do hereby make and ex- 
ecute this declaration of truth, to wit, that I do hold and will hold 
said property and the title thereof in trast for the sole use and ben- 
efit of said German Transatlantic Steam Navigation Company until 
the same shall have obtained the right and authority from the State 
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of New Jersey to have and to hold said property and the legal title 
thereof in its own name as a corporation, and that I will then con- 
vey and transfer the said property to the said German ‘Trans- 
104 = atlantic Steam Navigation Co. 
In testimony whereof I have hereunto set my hand and 
seal, at the city of New York, this 51st day of August, 1872. 
PREDERICK KUTNE. 
Signed in presence of— 
RUDOLF DULON. 


Acknowledged and certified. 
Exuipir P IS. 


Edwin A. Stevens and wife to William A, Palmer, Jacob Deusch, 
and Jolin Shotwell. Deed dated Sept. 18, 1560; cons., $12,000. 
Liber $4, p. 270. 


All that lot of land commencing at the northeasterly corner of 
Hudson and Newark streets, in Hoboken, and running thence east- 
erly and along the northerly line of Newark street two hundred feet 
to the westerly line of where River or I. street will come when the 
same is continued straight, and running thence northerly and 


along the westerly line of said proposed straight continuation of 


River street and parallel with ILudson street fifty (50) feet > thence 
westerly and parallel with Newark street two hundred (200) feet to 
the easterly line of Hudson street and thenee southerly and along 
the easterly line of Iludson street fifty (50) feet to the place of be- 
ginning, 


105 Defi ndants’ Eerhibits. 


The following exhibits were, by consent of the respective counsel, 
offered and read in evidence on the part of the defendants : 


kxuipir D 1. 
Map of 1852. 
exuipir DP 2. 


The Hoboken Land and Improvement Company to Camden and 
Amboy Railroad Company, Deed Dee. 1, 1S64. 


This indenture, made this first day of December, A. D. cighteen 
hundred and sixty-four, between the Hoboken Land and Improve- 
ment Company, ‘un Incorporated Company of the State of New Jer- 
sev, of the first part, and Edwin A. Stevens and Martha, his wife, 
of the township of Weehawken, in the county of Hudson and State 
of New Jersey, of the second part, and the Camden and Amboy Rail- 
road and Transportation Company, of the third part, witnesseth : 

That the said parties of the first part and second part, for and in 
consideration of the sum of sixty-eight thousand five hundred and 


eighty-three ;‘\\, (68,583.53) dollars, lawful money of the United States 
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to them in hand paid by the party of the third part at or before the 
ensealing and delivery of these presents, the receipt whereof is 
hereby acknowledged, have granted, bargained, and sold, aliened, re- 

leased. conveyed, and confirmed, and by these presents do grant, 
106 bargain ,and sell, alien, release, convey, and confirm, unto the 

party of the third part, their successors and assigns, all that 
certain piece or parcel of land and premises and Jand under water 
to be made land and to be gained out of the North or Hudson river 
situated, lving, and being in the city of Hoboken, in the county of 
Hudson, in the State of New Jersey, and bounded and described as 
follows, viz: Beginning at the point where the westerly line of River 
street would intersect with the southerly line of Second street if the 
said streets were continued in a straight line from where the same 
are laid out and located as streets to the point of intersection of the 
two above-mentioned lines thereof, and running thence (1st) south- 
erly and parallel with Hudson street, in Hoboken aforesaid, one 
hundred feet (100), said last line being in the range of the westerly 
line of River street where the same is laid out, and thence (2d) at 
right angles to the first line, being a line parallel with Second street, 
in Floboken, out into the North river or Hudson as far as the rights 
of the parties of the first part and second part, or either of them, 
do now or at any time hereafter may extend ; thence (3d) northerly 
up the said river to a point one hundred and fifty feet distant at right 
angles from the last-mentioned line; tnence (4th) westerly parailel 
to the second corner and one hundred and fifty feet distant there- 
from and in range with the northerly line of Second street, in Hobo- 
ken, to a stone monument marked at high-water mark on the shore 

of the Hudson river; thenee (5th) southerly at right angles 
107 ~— to: said last-mentioned line fifty (50) feet to a point in range 

with the southerly line of Second street aforesaid, and thence 
(4) westerly and in range with the southerly line of Second street to 
the place of beginning, together with all the right, title, and inter- 
est, property, claim, and demand whatsoever of the parties of the 
first and second parts of, in, and to the same, and also of, in, and to 
all manner of wharfage, cranage, advantage, or emoluments, grow- 
ing or accruing, or that may hereafter grow or accrue, from the 
easterly side or front of the same in the Hudson river, and also the 
rights of the parties of the first and second parts to fill up and re- 
claim land below high-water mark on the Hudson river or said 
tract and in front thereof, and to appropriate the same to their own 
use, except that no right of ferry is granted with said land or as ap- 
purtenances thereto, and the grant and: conveyance hereby made 
are subject to the condition that no ferry is to be established thereon 
between the said land and the city of New York or Brooklyn with- 
out the written consent of the party hereto of the first part, their 
succes-ors or assigns, proprietors or owners of the ferries between 
Hloboken and New York; and the said grant and conveyance are 
hereby accepted by the said party hereto of the third part on the 
express condition that they and their successors and assigns 
will not establish, run, or maintain, or permit to be established, 
run, or maintained, any ferry whatever from any part of said 
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tract of land or any dock or wharf erected or to be erected 


thereon or adjoining or in front of the same to the city of 


New York or Brooklyn, and that if they, the said party of the 

third part, their successors or assigns, should, contrary. to 
108 the said last-mentioned condition, establish, ran, or main- 

tain any such ferry as last aforesaid it shall be at the option 
of the said party of the first part, their successors and assigns, owners 
of the said Hoboken ferries as aforesaid, either to claim such legal or 
equitable relief upon the said last-mentioned condition and reserva- 
tion as they might be entitled to demand or to demand and receive 
from the said party of the third part, their successors and assigns, 
the sum of fifty thousand dollars per annum by way of reut or com- 
pensation for the exercise of such franchise, which rent the said 
party of the first part shall be entitled to claim, demand, and receive 
from the said party of the third part, their successors and assigns, 
from the time of the commencement of running such ferry and for 
such length of time thereafter as the said party of the first part, their 
successors and assigns, shall choose to permit and allow the said 
ferry to be run and maintained. 

It is hereby understood by and between the parties to these pres- 
ents that the right of ferry above accepted from the premises hereby 
conveyed shall never be so construed as to authorize the party of the 
first and second parts or either of them to run a ferry boat or boats 
to or from the docks or lands hereby conveyed or to erect any dock 
or Wharf in front of the property hereby conveyed without the con- 
sent in writing of the said party of third part, their successors or 

assigns. 
109 It is further hereby understood and agreed by and between 
the parties to these presents that a strip of land fifty (50) feet 
in width north of and adjoining that part of the hereinbefore-de- 
scribed tract hereby conveyed, or Intended to be conveyed, Which is 
east of the westerly line of River street and as far to the eastward as 


the stone monument, shall be and remain open for the joint use of 


all of the parties to these presents as a passage-way for wagons and 
carriages, as well as persons, but that the same shall not by consent 
of any of the parties to these presents be made a publie road or 
street, and also a right of way, in range of Second street, from) said 
premises to Iludson street. , 

~ And it is further understood and agreed between the parties to 
these presents that the right to fill in, reclaim the land under water 
hereby conveyed, and to build and construct wharves, docks, and 
pliers thereon shall hot be construed to convey any rivhit to lav 
boats or vessels or Inany way other to use or occupy the water north 
or south of .the most northerly or southerly of the lines herein 
described, together with all and singular the tenements, heredita- 
ments, and appurtenances thereunto belonging or In anyWwise apper- 
taining, and the reversion and reversions, remainder and remainders, 
rents, issues, and profits thereof, and also all the estate, right, title, 
interest, dower, property, possession, claim, and demand \“ hats ever, 
as well in law as in equity, of the said parties of the first and second 
parts of, in, and to the same and every part and parcel thereof, 
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110 ~=with the appurtenances; to have and to hold the above 
granted, bargained, and described premises, with the appurte- 

nances, unto the said party of the third part, their suecessors and 

assigns, to their ouly proper use, benefit, and behoof, forever. 

And thesaid parties of the first and second parts for themselves, their 
successors, heirs, executors, and administrators, do covenant, grant, 
and agree to and with the said party of the third part, their successors 
and assigns, that the said parties of the first and second parts, at 
the time of the sealing and delivery of these presents, are lawfully 
seized in possession of a good, absolute, and indefeasible estate of 
inheritance in fee simple of and in all and singular the above 
granted and described premises, with the appurtenances, and have 
good right, full power, and lawful authority to grant, bargain, sell, 
and convey the same in the manner aforesaid ; and the said party 
of the third part, their suecessors and assigns, shall and may-at all 
times hereafter peaceably and quietly have, hold, use, occupy, pos- 
sess, and enjoy the above-granted premises and every part and 
parcel thereof, with the appurtenances, without any let, suit, trouble, 
molestation, eviction, or disturbance of the said parties of the first 
and second parts, their heirs, successors, and assigns, or any other 
person or persons iawfully claiming or to claim the same, and that 
the same are now free, clear, discharged, and unincumbered of and 
from all former aud other grants, titles, charges, estates, judgments, 
taxes, ussessmeits, and incumbrances of what nature or kind 

soever; and also that the said parties of the first part and 
111 second part and their suecessors and all —every person and 

persons Whomsoever lawfully or equitably deriving any 
estate, right, title, or interest of, in, or to the hereinbefore-granted 
premises of, for, or in trust for them shall and will at any time or 
times hereafter, pon the reasonable request and at the oy costs 
and charges in the law of the said parties of the third part, their 
successors and assigns, make, do, and execute, and cause to be made, 
done, and executed, all and every such further and other lawful and 
reasonable acts, convevances, and assurances in the law for the better 
and more effectual vesting and confirming the premises hereby 
ranted or so intended to be in and to the said parties of the third 
part, their suecessors and assigns, forever, as by the said parties of 
the third part, their successors or assigns, or their council learned 
in the law, shall be reasonably advised or required; and the said 
parties of the first and seeond parts, their heirs and suecessors, the 
above-described and hereby granted and released premises and every 
partand parcel thereof, with the appurtenances, unto the said parties 
of the third part, their suecessors and assigns, against the said par- 
ties of the first and second parts and their heirs and successors and 
against all and every person and persons whomsoever lawfully 
claiming or to claim the same shall and will covenant and by these 
presents forever defend. 

In witness whereof the said party of the first part have hereunto 
caused their corporate seal to be affixed and the names of Edwin A. 
Stevens, their president, to be subscribed, and the said party 
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112 = of the second part have hereto set their hands and seals the 
day and year just mentioned. 
KE. A. STEVENS, [1 s.] 
Pres. Il. L. & Imp. Co. 
BK. A. STEVENS. {[1. i. 
M. B. STEVENS. [L. s. 
Signed, sealed, and delivered in the presence of (the words “ also” 
aright of way in range of Second street from said premises to 
Iludson street intended before execution; also the word “right” on 
9th page)— 


(Sed) W. W. SHIPPEN, 
A. COXE, 
As tothe HL. & I. Co. 


Exuinir D3. 


State of New Jersey to The Hoboken Land and Improvement Com- 
pany. Deed dated Dee. 51, 1869. 


Know all men by these presents, Ke. 

And whereas the said The [loboken Land and [Improvement Com- 
pany, on or about the sixth day of May, one thousand eight lun- 
dred and thirty-nine, did) purchase from Edwin A. Stevens and 
others, the children of Jolin Stevens, then lately deceased, and from 
his widow, in fee simple, certain lands in the now eity of Hoboken, 
Including, amongst others, the lands and premises hereinatter de- 
scribed, which lands and premises and the said company doth still 
possess and occupy and own,and are deseribed as follows—that Is to 

sav: Beginning ata point in the easterly line of River street 
113) ©) three hundred and thirty feet southwardly from the south- 

erly line of Third. street, 'n said city, thence (1) running 
northwardly along the easterly line of River street seven hundred 
and ten feet; thence (2) eastwardly to the Iludson river on a course 
parallel with Third street, if the same were extended in a direct 
line castwardly; thence (5) southwardly along the ILludson river 
seven hundred and ten feet or thereabouts to a point east- 
wardly from the point of beginning on a course parallel with Third 
street, 1f the same were extended as aforesaid; thence (4) westwardly 
on the said course parallel with Third street, if extended as atore- 
said, to the place of beginning, being bounded on the west by River 
street, on the east by the Ifudson river, and on the north and south 
by lands parallel with the course of Third street aforesaid, as in and 
by the said deed of convevance from Edwin A, Stevens and others 
will more fully appear, the said deed being recorded in the clerk’s 
oflice of Bergen cCOUnLY In Liber N 4 of Deeds, pages 28; to 312: 

And whereas the said The Hoboken Land and Improvement 
Company, betng so seized and possessed as aforesaid of the said tract 
of lands adjoining the ILudson river as aforesaid, hath produced to 
the said commissioners a duly certified copy of said legislative act 
Incorporating sald corporation, passed February twenty-first, one 
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thousand eight hundred and thirty-eight, and hath made applica- 
tion in writing requesting such grants and benefits as in the fourth 
said section of said supplementary act; and whereas it appears to the 
commissioners that the said The Hoboken Land and Improve- 
114° ment Company hath by their charter such grant and license, 
power and authority, as in the said fourth section is men- 
tioned and are entitled to said paper, capable of being acknowledged 
and recorded, and granting the titles and leases aforesaid upon pay- 
ment of such consideration as aforesaid ; and whereas such consider- 
ation, to wit, the sum of thirty-five thousand five hundred dollars, 
being fifty dollars for each lineal foot, measuring on the bulkhead in 
front of the land included in this conveyance, has Leen paid by the 
said The Hoboken Land and Improvement Company to the treasurer 
of said State: Now, therefore, know ve that the said State of New 
Jersey, by the commissioners, with the said Governor and attorney 
general for the time being, in consideration of said sum of thirty-five 
thousand five hundred dollars to the treasurer of the State for the 
State duly paid, hath granted, conveyed, and confirmed, and by 
these presents grant, convey, and confirm, unto the said The Hebo- 
ken Land and Improvement Company so much of the land and 
premises above deseribed as may have been originally below the 
line of high-water mark, and all lands under water in front of the 
lands above described and extending therefrom to the exterior bulk- 
head and pier lines in the Hudson river recommended by the com- 
missioners appointed under the act aforesaid, approved April 11, 
IS64. adopted and established in and by the said supplemental act, 
and bounded northerly and southerly by parallel lines projected in 
direct continuation of the north and south boundary lines 
115) oof said lands above described, on a course parallel with the 
lines of Third street as aforesaid, which said lands above de- 
scribed and lands under water in front thereof, taken together, are 
described as follows: All and singular the lands and premises here- 
inafter particularly deseribed situate, ving. and being in the city of 
Iloboken and State of New Jersev—that is to say, all the lands now 
or formerly under water in Hudson river below the present Or any 
former line in high-water mark which are comprised within the fol- 
lowing metes or bounds—that is to say: 

Beginning in the easterly line of River street three hundred and 
thirty feet southwardly from the southerly line of Third street if 
the same were extended in a continuous line easterly from its present 
termination: thence (1) northwardly along the easterly line of River 
street seven hundred and ten feet; thence (2) eastwardly parallel to 
the direetion of Third street, if the same were extended as aforesaid, 
six hundred and forty feet to the exterior line for solid filling in the 
Iludson river, as shown on sectional map number six, made by the 
commissioners appointed under the act approved April 11, 1864, 
entitied “An act to ascertain the rights of the State and the riparian 
owners In the lands lving under the waters of the bay of New York 
and elsewhere in this State,” and adopted and established by the 
supplement thereto hereinbefore referred to; thence (5) southwardly 
ulong the said exterior line for solid filling seven hundred and ten 
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feet, more or less, to a point opposite the point of beginning, and in 

a course therefrom parallel to the direction of Third street 
116 five hundred and thirty feet to the place of beginning, and 

also all the lands under water lying between the above- 
mentioned exterior line for solid filling and the exterior line for 
piers as fixed by the said conimissioners appointed by said act, ap- 
proved May 4, 1864, and shown on the sectional map aforesaid, 
bounded by the northerly and southerly lines of the above-deseribed 
tract produced eastwardly to the Hudson river: Provided, That the 
above are only to be used for the purpose of piers or wharves to be 
constructed; and likewise any and all lands under water lying in 
front of that above described, and bounded by the northerly and 
southerly lines thereof, to any points to which the said lines for 
solid filling and exterior lines for piers, respectively, agreeably to 
the terms of said extension; to have and hold, We. 

THEODORE F. RANDOLPH, Governor. 


Signed in the presence of— 
ROBERT C. BACOT, 
PETER VREEDENBERGIT, 
CHARLES 8S. OLDEN, 
BENNINGTON FL RANDOLPITI, 
FRANCIS 8S. LATHROP, 
(‘ommissioners. 
ROBERT GILCHRIST, 
Att'y General. 
HORACE N. CONGAR, 
Secretary of State. 


117 ; Exuipit D 4, 


Map showing shore-front property and improvements thereon, 
October 29, 1S7S. 


Exuipir D 5. 


The State of New Jersey to Frederick Kuline, trustee of the German 
Transatlantic Steam Navigation Company of Hamburg. Grant 
dated §th November, IS72Z. Liber 249, }). 248, Ke. 


To all whom these presents shall come or who shall be concerned 

the State of New Jersey sendeth greeting: | 

Whereas under and by virtue of a certain act of the Legislature 
of the State of New Jersey, approved April 11, L864, entitled “ An 
act to ascertain the rights of the State and of the riparian owners 
in the lands Iving under the waters of the bay of New York and 
elsewhere in the State,” certain persons were duly appointed and 
constituted commissioners to execute and discharge the Cuties in 
said act set forth and upon them imposed, and,among other things, 
to fix and establish an exterior line in certain bays and rivers in 
said act mentioned beyond which no pier or permanent obstruction 
of any kind should be permitted to be made; 


- 
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And whereas afterwards said commissioners having fixed such 
exterior line in the tide water of certain of said waters, bays, and 
rivers, to wit, the Hudson river, New York Bayv,and Kill Von Kull, 

lving between Enyard’s dock; in the Kill Von Kull, in the 
11S New York State line, the same were by another act of the 

Legislature, approved March 31, 1869, supplementary to said 
first-mentioned act, adopted and declared to be fixed and established 
as the exterior bulkhead and pier lines between the points above 
named, as by the first section of last-mentioned act will more fully 
appear. 

And whereas by the sixth section of said supplemental act it was 
enacted that four commissioners should be appointed by the Gov- 


~ernor, with the adviee and consent of the senate, to complete as 


much of the details of the work assigned to them by such original 
act, by surveys and otherwise, on the Hudson river, New York Bay, 
and Kill Vou Null as in their judgment the interests of the State 
required, which commissioners were afterwards so appointed, to wit, 
Francis S. Lathrop, Peter Vredenburgh, Charles 8S. Olden, and Ben- 
hnington F. Randolph; 

\nd whereas by the third section of said supplementary act it was 
enacted, among other things, that neither that section nor any pro- 
Vision In said supplementary act contained should in anywise re- 
peal or impair any grant of land under water or right to proclaim 
made directly by legislative act, or grant or decree, power or author- 
ity <0 made or viven to purchase, fill up, occupy, possess, and enjoy 
lands covered with water fronting and adjoining lands owned or 
authorized to be owned by the corporation or grantee in the legisla- 
tive act montioned, its, his, or their representatives, grantees, or as- 
sIgns, or to repeal or impair any grant or license, power or authority, 

to erect or botailel docks, wharves, and pliers opposite and ad- 
119 = joining lands owned or authorized to be owned by the cor- 

poration or grantee or licensee in the legislative act mentioned, 
its, his, or their representatives, grantees, or asssigns, heretofore made 
or given directly by legislative act, whether said acts are or are not 
repeatable ; 

And whereas by the fourth section of said legislative act it was 
enacted, among other things, that in case any person or corporation 
who by any legislative act was a grantee or licensee, or had such 
power or authority, or any of his or their representatives or assigns 
should desire a paper capable of being acknowledged and recorded 
made by and in the name of the State of New Jersey, conveying the 
land in the proviso to the third section of said supplementary act 
mentioned, whether under water or not, and the benefit of an ex- 
press covenant that the State would not make or give any grant or 
license, power or authority, affeeting lands under water in front of 
sald lands, then and in either of such cases such person or corpora- 
tion, grantee or licensee, having such grant. or license, power or 
authority, his or their representatives or assigns, on producing a 
duly certified copy of such legislative act tosaid commissioners, and, 
i case of a representative or assignee, show satisfactory evidence of 
his or their being such representative or assign, and requesting such 
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grant and benefits as in that section mentioned. should be entitled 
to said paper, so capable of being acknowledged and recorded, and 
granting the title and benefits aforesaid, on payment of the consid- 

eration therein mentioned, had the commissioners, or any 
120 = two of them, with the Governor and attorney general for the 

time being, to be shown by the Governor signing the grant 
and the attorney general attesting it, should and might execute and 
deliver and acknowledge, in the name and on behalf of the State, a 
lease in perpetuity to such grantee or licensee or corporation having 
such grant, license, power, or authority, and to the heirs and assigns 
of such grantee or licensee, or to the stiecessors and assigns of such 
corporation, upon his, her, or their securing to be paid to the State 
an annual rental of three dollars for each and every lineal foot, 
measuring on the bulkhead line, or a conveyance to such grantee or 
licensee or corporation having such grant, license, power, or author- 
ity, and to the heirs and assigns of such grantee or licensee, or to 
the successors and assigns of such corporation, in fee, upon lis, her, 
or their paying to the State fifty dollars for each and every lineal 
foot, measuring on the bulkhead line in front of the land ineluded 
Insuch COnVEVAaANnee | 

And whereas the Hoboken Land and Improvement Company, a 
corporation existing by and under an act of the Legislature of the 
State of New Jersey passed the twenty-first day of February, one 
thousand eight hundred and thirty-eight, entitled “An act to In- 
corporate the Hoboken Land and Improvement Company,” were, 
among other things, authorized to purelase, hold, and improve real 
and personal property in this State, provided they should not hold 
more than one thousand acres of land at any one time, and were 

also authorized and empowered to purchase, fill up, occupy, 
121) =~ possess, and enjoy all lands covered with water fronting and 

adjoining the lands that might be owned by them, and. to 
construct thereon wharves, harbors, piers, and slips, and all other 
structures requisite or proper for commercial and shipping purposes, 
as in and by said act, reference being thereunto had, may more fully 
and at large appear ; 

And whereas the said The Hloboken Land and Improvement 
Company, on or about the sixth day of Mav, one thousand eight 
hundred and thirty-nine, did purchase from Edwin A. Stevens and 
others, the children of Jolin Stevens, then lately deceased, and from 
his widow, in fee simple. certain lands in the said city of TLoboken 
adjoining the HLudson river, and other lands in Tludson county, in- 
cluding, amongst others, the lands and premises hereinatter de- 


scribed and conveved, subject, however, to a leasehold interest of 


Robert L. Stevens ina part thereof, which leaschold interest became 
vested in Edwin A. Stevens: 

And whereas the said Edwin A. Stevens and the said [Loboken 
Land and Improvement Company, by deed bearing date the first 
day of September, in the year 1866, conveyed the premises herein- 
after described and conveyed to the New York Floating Dry Dock 
Company, subject to certain rights in the said deed stated ; 

And whereas the said New York Floating Dry Dock Company, 


} 


}y 
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by deed bearing date the 31st day of August, A. D. 1872, did convey 
the same premises to Frederick Kubne, trustee of the German Trans- 
atlantic Steam Navigation Company of the city of Hamburg, 
Germany ; 
122 And whereas the said Frederick Kuline, being so seized and 
possessed as aforesaid of the said tracts of land adjoining 
the Hudson river as aforesaid hereby conveyed, hath produced to 
said commissioners a duly certified copy of said legislative act in- 
corporating the said The Heboken Land and Improvement Com- 
pany, passed February 21, 1838, and hath made application in 
writing requesting such grants and benefits as in the fourth section 
of said supplementary act is mentioned, and agreeing to pay therefor 
the consideration mentioned in the said fourth seetion of said sup- 
plemental act ; 

And whereas it appears to the said commissioners that the said 
Frederick Kulne hath, by and under the said charter of the said 
The Hoboken Land and Improvement Company and the convey- 
ances aforesaid, such grant and license, power and authority, as in 
the said fourth section is mentioned, and is entitled to said paper, 
capable of being acknowledged and recorded, and granting the title 
and benefits aforesaid upon payment of such consideration as afore- 
said ; 

And whereas such consideration, to wit, the sum of twenty-two 
thousand six hundred and twenty-five dollars, being fifty dollars 
for each lineal foot, measuring on this bulkhead line in front of the 
land included in this conveyance, has been paid by the said Fred- 
erick Kulne to the treasurer of said State: Now, therefore, know ve 

that the said State of New Jersey, by said commissioners, with 
125 ~~ the said Governor and attorney general for the time being, In 
consideration of the sum of twenty-two thousand six handred 


and twenty-five dollars to the treasurer of said State for the said 


State duly paid, hath granted, conveyed, and confirmed, and doth 
by these presents grant, convey, and confirm, unto the said Fred- 
erick Kuline, trustee of the German Transatlantic Steam Navigation 
Company, and to his heirs and assigns forever— 

Ist. All that tract of land situate in Hoboken, in the county of 
Ifudson and State of New Jersey, beginning at a point which would 
be the intersection of the northerly line of Newark street and the 
easterly line of River street, if the streets were continued in straight 
lines from that part of the same that is laid down on a certain map 
of Tloboken made by Charles Loss and filed in the clerk’s office of 
the county of Bergen, said River street being next to and easterly 
of Hudson street and parallel therewith and its westerly line being 
two hundred feet easterly from the easterly line of Hudson. street 
“and its easterly line seventy-five (75) feet easterty from its westerly 
line, running thence (1st) northerly by and along the easterly line 
of River street, as above described, four hundred and twenty-five 
(425) feet: thenee (2d) at right angles to the first mentioned and de- 
scribed line four hundred and eighty (480) feet, more or less, to the 
line marked “ exterior line of solid filling” on a certain map made 
as a part of the report of a certain commission appointed by virtue 
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of an actof the Legislature of the State of New Jersey, entitied “An 
act to ascertain the rights of the State and of the riparian 
124 owners in the lands lying under the waters of the Bay of New 
York and elsewhere in the State,” approved April 11, 1864; 
thence (3) southerly, down theabove-mentioned line four hundred and 
twenty-seven feet and six inches to a point opposite the point or 
place of beginning, and four hundred and thirty-five (455) feet, 
moreor less, therefrom, which said point is in what would be the north- 
erly line of Newark street if the same were extended out into the 
I{udson river; thence (4) westerly and at right angles to the first 
mentioned and deseribed line four hundred and thirty-five (455) 
feet, more or less, to the point or place of beginning, said last-men- 
tioned line being in range with the northerly line of Newark street, 
excepting out of said plot a small plot or piece supposed to belong 
to Hlenry Otto, which said plot or piece is shown on the map an- 
nexed tothe application of this grant; also (2d) beginning at a 
point on the face of the wharf or bulkhead where the centre line of 
Newark street would strike if said Newark street was extended in a 
straight line thereto, and running thence (Ist) northerly twenty-five 
(25) feet to the southerly line of the first-deseribed plot: thence (2) 
at right angles to the first-mentioned line and along the said south- 
erly line of the first-deseribed plot to exterior line for solid filling 
aforesaid; thenee (5) southerly along the said exterior line toa 
point opposite the place of beginning, which said point is in) what 
would be the centre line of Newark street if the same were extended 
out into the said river; thence (4) westerly and at right angles 
125 tothe first mentioned and deseribed line to the point or place 
of beginning. 

Also all of the land under water and piers thereon whic i lies 
easterly and in front of the said two tracts. bounded westerly by the 
easterly lines of the said two tracts, easterly by the exterior line for 
piers, extended northerly by the northerly line of the first-men- 
tioned tract, easterly to the said exterior line for piers, and southerly 
by the southerly line of the seeond-mentioned tract,extended cast- 
erly to the said exterior line for piers, with the right to build upon 
this tract between the two exterior lines only piers: 

To have and to hold the lands above deseribed, with the appur- 
tenances, especially the right to fill up, reeciaim, and improve the 
said lands under water, and to erect wharves and piers thereon out 
to the exterior bulkhead and pier line further out in said river, which 
may be established by legislative authority, unto the said Frederick 
Kuhne, his heirs and assigns, forever— 

Subject to all the conditions, claims, covenants, trusts, and mort- 
gages Which remain in force and to which the title of said Kulne 
is made subject by any of the instruments under which he claims 
title to any part of the premises above deseribed and conveyed. 

And the said State of New Jersev doth further hereby covenant 
expressly with the said Frederick Kulne and his heirs and assigns 

that the said State of New Jersey will not make or give any 
126 grant or license, power or authority, affeeting lands under 
water In front of said lands hereby conveyed, and that the 
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said Frederick Kuhne, his heirs and assigns, may reclaim and ap- 
propriate to their own use the said lands under water above de- 
scribed in manner aforesaid, subject, however, to the regulations 
and provisions of the various clauses of said supplemental act herein 
recited. 

In witness whereof the said commissioners appointed under said 
supplemental act have respectively set their hands and seals and 
caused the great seal of the State to be affixed and these presents 
have been signed by the Honorable Joel Parker, our Governer, and 
attested by the Honorable Robert Gilchrist, our attorney general, as 
by the provisions of said supplemental act is required. 

Done and dated at Trenton this ninth day of November, in the 
vear of our Lord one thousand eight hundred and seventy-two. 


[Seal of the State of New Jersey. ] 


JOEL PARKER, Gov’r. L. 8. 
FRANCIS 8. LATHROP, ' Iie & 
CHAS. 8S. OLDEN, L. 8. 
PETER VREDENBURGH, L. S. 


BENNINGTON F. RANDOLPH, [L. s. 


( ommiassioners. 


Witness to signatures of commissioners : 
ROB. C. BACOT. 


Attested: HENRY C. KELSEY, 
Secretary of State. 


127 = Signed, sealed, and delivered in the presence of—the words 
“and to any other bulkhead and pier line,” 14th line, page 
11, first interlined. 
Attest : ROB. GILCHRIST, 
Att'y General. 


STaTE or New Jersey, | 
Lludson (County, J 


“ 88 : 


ie it remembered that on this fifteenth day of November, A. D. 
one thousand eight hundred and seventy-two, before me, Thomas 
W. James, one of the masters in chancery of New Jersey, personally 
appeared Robert C. Bacot, who, being duly sworn, on his oath depos- 
eth and saith that he saw the within-named Francis 8. Lathrop, 
Charles S. Olden, Peter Vredenburgh, and Bennington F. Randolph, 
commissioners, sign their names, respectively, to the within instru- 
ment: that he knows them to be riparian commissioners under the 
laws of the State of New Jersey, and the said commissioners cid 
severally acknowledge that they signed the foregoing instrument 
for and on behalf of the State of New Jersey, as their act and deed 
for the uses and purposes therein expressed, he, this deponent, sub- 
scribing his name thereto at the same time as an attesting witness. 


ROB. C. BACOT. 
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Sworn and subscribed before me the day and year above named. 
THOMAS W. JAMES, 


Master in Chancery of New Jerse ¥. 


Received in the office and recorded November 29, 1872, at 4.25 
o'clock p.m. 


128 Iexuipitr D 6. 


An act to enable the united companies to improve lands under water 
at Kill Von Kull and other places. (Chapter 586, Laws 1569, p. 
1026.) 


Whereas the United Delaware and Raritan Canal Company, the Cam- 
den and Amboy Railroad and Transportation Company, and the New 
Jersey Railroad and Transportation Corapany bave recently secured 
to this State the payment of five hundred thousand dollars for the 
grant of lands under water in front of lands owned by them, and are 
desirous of having the right and privilege of erecting and mak- 
ing wharves, piers, and other improvements in front of other lands 
now owned by or in trust for them, so that they may safely make 
such improvements as they may find necessary to facilitate their 
business: ‘Therefore 

l. Be it enacted by the senate and general assembly of the State 
of New Jersey, That the said united companies shall-be, and they 
are hereby, authorized to reclaim and erect wharves and other im- 
provements in front of any lands now owned by orin trust for them 
or cither of them, or by any company in which they now hold the 
controlling interest, adjoining Kill) Von Kull or any other tide- 
waters of the State, and when so reclaimed and improved to have, 
hold, and possess and enjev the same as owners thereof: Provided, 
That such Improvements shall be subject to the regulations (where 
applicable) as to the line of solid filling and as to pier lines hereto- 
fore recommended in the report of the commissioners made and 


filed under the act entitled “An act to ascertain the rights of 


129 the State and of riparian owners in the lands lving nnder the 

waters of the Bay of New York and elsewhere in this State,” 
approved April eleventh, eighteen hundred and sixty-four, but 
neither said improvements nor those whieh may be made by said 
companies in Tlarsimus cove shall be subject to any other restric- 
tions than those contained in said report: And provided further, 


That the said united companies shall, on or before the first day of 
July next, pay to the treasurer of this State the further sum of 


twenty thousand dollars in full satisfaction for the right and = privi- 
lege hereby granted: And provided further, The said united com- 


panies shall, on or before the said first of July, file in the office of 


the secretary of statea map and description of the lands under water 
in front of the upland referred to in this section. 
2. And be itenacted, That this act shall take effect Immediately. 
Approved Mareh 51, 1869. 
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Exuisit D 7. 


The State of New Jersey to the Hoboken Land and Improvement 
Company. Deed dated May 11th, 1872. Recorded in Book 245 
of Deeds, page 40, Xe. 


To all to whom these presents shall come or who shall be concerned 
the State of New Jersey sendeth greeting : 

Whereas under and by virtue of a certain act of the Legislature of 
the State of New Jersey, approved April 11, 1S64, entitled “An act 

to ascertain the rights of the State and of the riparian owners 
150 in the lands lying under the waters of the Bay of New York 

and elsewhere, in the State,” certain persons were duly ap- 
pointed and constituted commissioners to execute and discharge 
the duties In said act set forth and upon them imposed, and, among 
other things, to fix and establish an exterior line in certain bays 
and rivers In said act mentioned, beyond which no pier or perma- 
nent obstruction of any kind should be permitted to be made; 

And whereas afterwards, said commissioners having fixed such 
exterior line in the tide water of certain of said waters, bays, and 
rivers, to wit, the Iludson river, New York Bay, and Kill Von Kull, 
lving between Envard’s dock in the Kill Von Kull in the New 
York State iine, the same were by another act of the Legislature, 
approved March 31, 1869, supplementary to said  first-mentioned 
act, adopted and declared to be fixed and established as the exterior 
bulkhead and pier lines between the points above named, as by the 
first section of said last-mentioned act will more fully appear ; 

And whereas by the sixth section of satd supplemental act it was 
enacted that four commissioners should be appointed by the Gov- 
ernor, with the advice and consent of the sehate, to complete us 
much of the details of the work assigned to them by such original 
act, by surveys and otherwise on the Lludson river, New York bay, 
and Kill Vou Kull, as in their judgment the interests of the State 
required, which commissioners were afterwards so appointed, to wit, 

Francis S. Lathrop, Peter Vredenburgh, Charles 5. Olden, and 
13100) Bennington F. Randolph ; 

And whereas by the third section of said supplementary act it 
was enacted, among other things, that neither that section nor any 
provision in said supplementary act contained should in anywise 
repeal or impair any grant of land under water or right to reelaim 
made directly by legislative act or grant or license, power, or au- 
thority, sO) nade or given to purchase, fill Up, occupy, Possess, and 
enjoy lands covered with water, fronting and adjoining lands owned 
or authorized to be owned by the corporation or grantee or licensee 
In the legislative act mentioned, its, lis, or their representatives, 
grantees, or assigns, or to repeal or impair any grant or license, 
power or authority, to erect or build docks, Wharves, ana pliers Op- 
posite and adjoining lands owned or authorized to be owned by the 
corporation, grantee, or licensee in the legislative act mentioned, 
ts, luis, or their representatives, grantees, or assigns, heretofore 
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made or given directly by legislative act, whether said acts are or 
are not repealable ; 

And whereas by the fourth section of said legislative act it was 
enacted, among other things, that in case any person or corporation 
who, by any legislative act, was a grantee or licensee, or had such 
power or authority, or any of his, ‘her, or their representatives or 
assigns, should desire a paper capable of being acknowledged and 
recorded, made by and in the name of the State of New Jersey, con- 
veying the land in the proviso to the third section of said) supple- 
mentary act mentioned, whether under water now or not, and the 

benetit of an express covenant that the State would not make 
152. oor give any grant or license, power or authority, allecting 

lands under water in front of said lands, then, and in either 
of such cases, such person or corporation, grantee or licensee, having 
such vrant or license, power or authority, hisor their representatives 
or assigns, on producing a duly certified copy of such legislative 
act to said comMUssIONers, and in case of a representative or assignee 
also satisfactory evidence of his, her, or their being such representa- 
live or assignee, and requesting such grant and benetits as im that 


section mentioned, should be entitled to said piper so capable of 


being acknowledged and recorded, and granting the tithe and ben- 
efits aforesaid, on payment of the consideration therein mentioned, 
and the said commissioners, or any two of them, with the Governor 
and attorney-general for the time being, to be shown by the Governor 
signing the grant and the attorney general attesting it, should and 
might execute and deliver and acknowledge, in the tame and on 
behalf of the State, a lease in perpetuity to such grantee or licensee 
or corporation having such grant, license, power, or authority, and 
to the heirs and assigns of such grantee or licensee, or te the 
successors and assigns of such corporation, upon his, her, or 
their securing to be paid to the State an annual rental of three 
dollars for each and every lineal foot measuring on the bulkhead 
line, or a COnVeVvahnee to such yrantce or licensee or corporation 
having such grant, license, power, or authority, and to the heirs and 
assigns of such grantee or licensee, or to the successors and assigns 

of such corporacion, in fee, upon his, her, or their paying to 
135) the State fifty dollars for each and every lineal foot measur- 

ing on the bulkhead line in front of the land included in 
such conveyance ; 

And whereas the [loboken Land and Improvement Company, a 
corporation existing by and under an act of the Legislature of the 
State of New Jersey, passed the twenty-first dav of February, one 
thousand eight hundred and thirty-eight, entitled “An act to in- 
corporate the [foboken Land and Improvement Company,” were, 
wmong other things, authorized to purchase, hold, and improve real 
and personal property in this State, provided they should not hold 
more than one thousand acres of land at any one time, and were also 
authorized and empowered to purchase, fill up, occupy, possess, and 
enjoy all lands covered with water fronting and adjoining the lands 
that might be owned by them, and to construct thereon wharves, 
harbours, piers, and slips, and all other structures requisite or 


| 
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proper for commercial and shipping purposes, as in and by said 
act, reference being thereunto had, may more fully and at large 
appear ; 

And whereas the said The Hoboken Land and Improvement 
Company, on or about the sixth day of May, one thousand eight 
hundred and thirty-nine, did purchase from Edwin A. Stevens and 
others, the children of John Stevens, then lately deceased, and from 
his widow, tn fee simple, certain lands in the now city of Hoboken 
adjoining the IHludson river, and other lands in Hudson county, in- 
cluding, amongst others, the lands and premises hereinafter de- 

scribed, which land and premises the said company doth still 
154 possess and occupy and own, and are described as follows— 
that is to say: : 

Beginning at a point which would be on the easterly line of River 
street if the said street were continued southerly in a straight line, 
which beginning point is fifty feet northerly from the northerly line 
of Second street continued eastwardly and two hundred and seventy 
feet from and at right angles with the easterly line of Hudson street, 
and running from thence eastwardly and parallel with Second street 
to the bulkhead line as laid down on said commissioner’s map, and 
from thence running northerly along the said bulkhead line forty- 
five feet, more or less, to the southerly line of the grant heretofore 
made by the State of New Jersey under the authority of the acts 
aforesaid to the Hleboken Land and Improvement Company, which 
grant bears date December twenty-first, eighteen hundred and sixty- 
nine, and which was recorded in the clerk’s office of the county of 
Hudson on the sixth dav of June, eighteen hundred and seventy, 
in Book 210 of Deeds for that county, pages 696, &e., to which ref- 
erence is tiade; from thence running westerly along the southerly 
line of the said grant to the easterly line of River street extended, 
and from thence running southerly along the said easterly line of 
iver street so extended forty-five feet, more or less, to the place of 
beginning, said tract being composed of land bounded eastwardly 
upon and along Hudson river and lands under the waters of said 
river in front of the land bounded eastwardly upon and along 

liudson river as last aforesaid, as in and by the said deed of 
185 conveyance from Edwin A. Stevens and others will more 

fully appear, the said deed being recorded in the clerk’s 
oflice of Bergen county in Liber A 4 of Deeds, pages 287 to 512 ; 

And whereas the said The Hoboken Land and Improvement Com- 
pany, being so seized and possessed as aforesaid of the said tract of 
land adjoming the Hudson river as aforesaid, hath produced to said 
commissioners a duly certified copy of said legislative act incorpo- 
rating said corporation, passed February 21, 1858, and hath made 
application in writing requesting such grant and benefits as in the 
fourth section of said supplementary act is mentioned, and agreeing 
to pay therefor the consideration mentioned in the said fourth see- 
tion of said supplemental aet ; 

And whereas it appears to the said commissioners that the said 
The Heboken Land and Improvement Company hath by their 
charter such grant and license, power and authority, as in the said 


68 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN Vs. 


fourth section is mentioned, and are entitled to said paper capable of 
being acknowledged and recorded and granting the title and bene- 
fits aforesaid upon payment of such consideration as aforesaid ; 

And whereas such consideration, to wit, the sum of two thousand 
two hundred and fifty dollars, being fiftv dollars for each lineal foot, 
measuring on the bulkhead line in front of the land included in this 
conveyance, has been paid by the said The Hoboken Land and Im- 
provement Company to the treasurer of said State: 

Now, therefore, know ve that the said The State of New Jersey, 

by said commissioners, with the said Governor and attorney 
1386 —s general for the time being, 1 

two thousand two hundred and fifty dollars to the treasurer 
of the State for the said State duly paid, hath granted, conveyed, 
and confirmed, and doth by these presents grant, convey, and con- 
firm, unto the said The Hoboken Land and Improvement Company 
so much of the lands and premises above deseribed as may have 
been originally below the line of high-water mark and all lands 
under water in front of the land above described and extending 
therefrom tothe exterior bulkhead and pier lines in the Iludson 
river recommended by the commissioners appointed under the aet 
aforesaid, approved April LI, ISG4, adopted and established in and 
bv the said supplemental act, and bounded northerly and southerly 
by parallel lines projected in direct continuation of the northerly 
and southerly boundary lines of said lands above deseribed, on a 
course parallel with the lines of Third street as aforesaid, which said 
lands above deseribed and lands under water in front thereof, taken 
together, are deseribed as follows: 

All and singular the lands and jaiaisaai hereinafter particularly 
described, situate, Iving, and being in the city of Tloboken, in the 
county of Hudson and State of New Jersey—that Is to Say, all lands 
now or formerly under water in Tludson river below the present or 
any former line of high-water mark, which are comprised within 
the following metes and bounds—that ts to sav: Beginning at a 
point which would be on the easterly line of River street, if the said 

street were continued southerly in a straight line, which 
157) beginning point ts fifty feet northerly from the northerly line 

of Second street continued eastwardly, and two hundred and 
seventy feet from and at right angles with theeasterly line of Iud- 
son street, and running from the ‘nee easiwardly and par allel with 
Second street to the bulkhead line as laid down on said commis- 
sioners’ map, and from thence running northerly atong the said 


bulkhead line forty-five feet, more or less, to the southerly line of 


the grant heretofore made by the State of New Jersey under the 
authority of the acts aforesaid to the Hoboken Land and Improve- 
ment Company, which grant bears date December twenty-tirst, 
eighteen hundred and. sixty-nine, and which was recorded in the 
clerk’s office of the county of Hudson on the sixth day of June, 
eighteen hundred and seventy, in Book 210 0f Deeds for that county, 
pages 696, &e.: from thence running westerly along the southerly 
line of the said grant to the easterly line of River street extended, 


and from thence running southerly along the said easterly line of 


in consideration of said sum of 


we 


we 
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River street extended forty-five feet, more or less, to the place of 
beginning, said tract being com posed of land bounded easterly 
upon and along Hudson river and lands under the waters of said 
river in front of the land bounded eastwardly upon and along 
Hudson river as last aforesaid, as in and by the said deed of con- 
veyance from Edwin A. Stevens and others, the same being recorded 
in the clerk’s office of Bergen county in Liber A 4 of Deeds, pages 

287 to 512; and also all the land under water lying between 
158 the above-mentioned exterior line for solid filling and the 

exterior line for piers as fixed by the said commissioners 
appointed under the said act, approved April 11, 1864, and shown 
on the sectional map aforesaid and bounded by the northerly and 
southerly lines of the above-described tract produced eastwardly into 
the Hludson river, provided always that said land under water 
between the said exterior line for solid filling and the said exterior 
line for pie rs is to be used only for the purposes of a pler or piers 
constructed or to be constructed therein, and likewise any and all 
lands under water lying in front of that above described and 
bounded by the northerly and southerly lines thereof to any points 
to which the said line for solid filling and exterior line for piers, 
respectively, may hereafter be legally extended, the same to be used 
for solid filling and piers, respectively, agreeably to the terms of said 
extension: 


To have and to hold the lands above described, with the appurte- 
nances and especially the right to fill up, reclaim, and improve the 
said lands under water and to erect wharves and piers thereon out 
to the said exterior bulkhead and pier lines, and to any other bulk- 
head and pier lines further out in said river which may hereafter 
be established by legislative authority, unto the said The Heboken 
Land and Improvement Company, their successors and assigns, for- 
ever. 

And the said State of New Jersey doth further hereby covenant 

expressly with the said The Hoboken Land and Improve- 
159) =ment Company, their successors and assigns, that the said 

State of New Jersey will not ‘make or give any grant or li- 
cense, power or authority, affecting lands under water in front of 
said lands hereby conveyed, and that the said The Hoboken Land 
and Improvement Company, their successors and assigns, may re- 
claim and appropriate to their own use the said lands under water 
above described; subject, however, to the regulations and provisions 
of the various clauses of said supplemental act herein recited. 


In witness whereof the said commissioners, appointed under said 
supplemental act, have respectively set their hands (and seals) and 
caused the great seal of the State to be attixed, and these presents 
have been signed by the Honorable Joel Parker, our Governor, and 
attested by the Honorable Robert Gilchrist, our attorney general, as 
by the provisions of said supplemental act is required. 
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Done and dated at Trenton this eleventh day of May, in the year 
of our Lord one thousand eight hundred and seventy-two. 
PRANCIS 8S. LATHROP. 
PETER VREDENBURGEL 
CHAS. S. OLDEN. 
BENNINGTON FL RANDOLPH. 
JOKL PARKER, Gar. 
ROBT. GILCHRIST, At?y Gen’l. 
[Seal of the State of New Jecsey.] —? 
Attest: HENRY C. KELSEY, 
Sec'y of State. 


140 Signed, sealed, and delivered in presence of (the words 


and seals,’ on the 7th line of last page, erased before execu- 


ROBT C. BACOT, 
As lo Signatures of Francis N. Lathrop, ik ler iy le nburgh, 
Chas. S. Olden, and Bennington FF. Randolph. 


STATE OF NEW JERSEY, | 
Tludson County, j 
Be it remembered that on this twenty-seventh day of June, A. D. 
one thousand eight hundred and seventy-two, before me, Wm. A. 
Macy, a commissioner of deeds in and for said county and State, ’ 
personally appeared Robert C. Bacot, who, being duly sworn, on his  ~ 
oath deposeth and saith that he saw the within named Francis S. 
Lathrop, Peter Vreedenburgh, Charles 8. Olden, and Bennington F. 
Randolph sign their names, respectively, to the within instrument ; 
that he knows them to be the riparian commissioners under the laws 
of the State of New Jersey, and the said commissioners did severally 
acknowledge that they signed the foregoing instrument for and on 
behalf of the State of New Jersey as their act and deed for the uses 
and purposes therein expressed, he, this deponent, subseribing his 
name thereto as an attesting witness. 


ss - 


ROBT C. BACOT. 


Sworn and subscribed before me the day and vear above written. 
WM. A. MACY, 


( OnLMLISSiOne r of Lh ( ds. 


141 Exuipir D 8. 


The State of New Jersey, by commissioners, &ec., to the Morris «& 
Mssex R. R. Co. Lease. Dated April 28, 1S74. 


This indenture, made the twenty-eighth day of April, in the vear 
eighteen hundred and seventy-four, between the State of New Jer- , 
sey, by its commissioners appointed by the Governor of said State, 
by and with the advice and consent of the senate thereof, under and 
by virtue of an act of the Legislature of said State, approved March 
Sist, 1869, entitled a supplement to an act entitled “An act to ascer- 


. ° - . . . ° ° +. ee, 
tain the rights of the State and of riparian owners in the lands lying 


-~ er, 


THE HAMBURG-AMERICAN STEAM PACKET COMPANY. 71 


under the waters of the Bay of New York and elsewhere in the State, 
approved April 11, 1864”—that is to say, by Francis 8. Lathrop, 
Charles S. Olden, Bennington F. Randolph, and Thomas McKeen 
and the Governor of said State, to wit, Joel Parker, party of the first 
part, snd the Morris & Essex Railroad Company, a body corporate 
of the State of New Jersey, party of the second part: 

Whereas, by an act of the Legislature of the State of New Jersey, 
approved April 6th, 1871, entitled “An act relative to the riparian 
commissioners,” it Was, among other things, enacted that the said 
commissioners, with the concurrence of the Governor and the attor- 
ney general, in all cases of application for grants or leases of land 
which were not then or should not at any tite of the application or 
at the time of the lease or grant be under tide-water, and in all cases 
of application for grants or leases for all or any of such lands, might, 

notwithstanding the first proviso of the 4th section of said 
142) supplement, approved March 31, 1869, or any other clause or 
matter in said supplement contained, grant or lease, or lease 
first with a covenant to grant and grant afterward, for such princei- 
pal sum that the interest thereof at seven per centum will produce 
the rental, such lands, or any part thereof, lying between what was 
at any time heretofore the original high-water line and the exterior 
lines established or to be established, and grant or lease, in all cases 
in which in their discretion they shall think such grant or lease 
should be made, such rights, privileges, and franchises as they are 
authorized to grant in cases directly with said 4th section of said 
supplement approved Mareh 51, 1569, and enter into the same cov- 
enants in the name of the State in all cases of grants or leases, where 
they deem such covenants proper, as are authorized in grants or 
leases under said 4th section of said supplement approved Mar. ol, 
ISGQ. and insert such other covenants, clauses, and conditions in 
said grants or leases as they shall think proper to require from the 
grantee or lessee or ought to be made by the State, provided that 
nothing in said act, approved Apml 6th, 1571, contained, should 
authorize grants or leases In front of a riparian owner to any other 
than such riparian owner, except on the proceedings and conditions 
in said supplement, approved Mar. 31, 1869, provided ; and provided 
also, that the application for grants and leases and the certificate of 
said commissioners, Governor, and attorney general may, in the 
cases thereby provided for, vary from the provisions of the said sup- 
plement in such manner as to conform to that act; 
145 And whereas by an act passed March 27, 1874, entitled a 
further supplement to an act entitled “An act to ascertain 
the rights of the State and of the riparian owners in the lands lying 
under the waters of the Bay of New York and elsewhere in the 
State,” approved April 11th, 1864, it was, among other things, enacted 
that it shall be lawful for the riparian commissioners, or any three 


-of them therein concurring, together with the Governor of this State, 


to fix and determine within the limits prescribed by the law the 
price or purchase-money or annual rental to be paid by any appli- 
cant for so much of lands below high-water mark or lands formerly 
under tide-water belonging to this State as may be described in any 
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application thereof duly made according to law; and the said com- 
missioners, or any three of them therein acting and concurring, 
together with the Governor, shall, in the name and under the great 
seal of the State, grant or lease said lands to such applicant accord- 
ingly, and all such conveyances or leases shall be prepared by the 
said commissioners or their agents at the cost and expense of the 
grantee or lessee therein, and shall be subseribed by the Governor 
and at least three of said commissioners and attested by the sec- 
retary of state, and enacting that all acts and parts of acts incon- 
sisteut with the provisions of said last-mentioned act be, and the 
sane were thereby, repealed and the said last-mentioned act should 
take effect inimediately ; 
And whereas the said party of the second part was hereto- 
144 fore and 1s now seized in fee simple of all that tract of land 
which adjoins but was above the original high-water mark of 
the tidal waters of Iludson river, beginning at the centre of North 
7th street, in Jersey City, at the original line of high-water mark, 
thence running along the said line of high-water mark, as the same 
originally ran, northerly to a point where the said line intersects or 
would have intersected the north line of the most northerly tract of 
land in Hoboken south of Ferry street, heretofore conveyed or agreed 
to be conveyed by the Tloboken Land and Improvement Co. to the 
Morris & Essex KR. KR. Co.; thence westerly from the point last stated 
a considerable distance Inland, and running also westerly from = the 
point of beginning a considerable distance inland, and so where (?) 
riparian owners within the said supplemental act and the act ap- 
proved April 6th, 1871, entitled An act relative to the riparian com- 
missioners and the Hoboken Land and Improvement Company, 
riparian owners to the north, and the Jersey Shore Improvement 
Company, riparian owners to the south, have, by conveyances ex- 
tinguished or passed to the said party of the second part all claim 
to any grant or lease from the State of the lands hereinafter leased, 
subject as to a part to certain exceptions and provisions bereinatter 
referred to ; 

And whereas the said party of the second part hath heretofore de- 
mised, leased, and let unto the Delaware, Lackawanna and Western 
Railroad Company, a corporation recognized by the laws of the State 
of New Jersey, for a term or terms not vet ended. the lands hereby 
conveyed and the said adjoining lands, whereby the said last-men- 

tioned railroad company is in possession of said land ad- 
145 joining high-water mark, and are the tenants of the riparian 

owners thereof under and in pursuance of the lease from the 
said The Morrisand Essex Railroad Company to the said The Dela- 
ware, Lackawanna and Western Railroad Company, and the said 
party of the second part is riparian owner thereof subject to the 
last-mentioned Jease; and the said party of the second part and the 
said The Del., Lack. & Western R. R. Co. have, in due form of law 
and as preseribed in the said supplement approved Mareh 31, 1869, 
as amended by the said act entitled “An act relative to the riparian 
commission,” approved April 6th, 1871, made application in writing 
to the said commissioners, Governor, and attorney general, setting 


> 
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forth their desire to obtain a lease to the party of the second part 
in perpetuity of the lands, whether under tide-water or not, which 
lie between said north and south lines and in front of the lands 
above described, from said original line of high-water mark to the 
exterior lines established or to be established, and requesting the 
suid commissioners and Governor to designate what lands, whether 
under water or not, lie between the original high-water mark and 
the exterior lines, and to fix the annual rent to be paid for such 
lease and also the amount to be paid for a conveyance in fee simple 
to the party of the second part ; 

And whereas the said commissioners and Governor have under 
their hands designated tle land hereinafter leased in perpetuity as 
tracts of land for which such lease was desired, some of which were 

heretofore, but are not now, under tide-water, and some of 
146 =whieh are now under tide-water, but all of which lie between 

the original lines of high-water mark aforesaid and the ex- 
terior lines fixed and established in and by said supplemental act, 
and for which this lease may properly be made under said aets, 
and have fixed the sum of $5,583 as the annual rental for said lands 
hereby leased and the sum,of $76,900 as the price or compensation 
to be paid to extinguish said rent, and certified the boundaries and 
the price and compensation and amount of rental aforesaid to be 
paid for the same ; 

And whereas the amount of said annual rental is hereby secured 
to be paid to the treasurer of said State; and whereas the adjacent 
riparian owners have extinguished their nght to or conveyed to 
the said party of the second part all claims to the lands hereinafter 
leased, subject and except, so far (?) as the part of the land lying 
between the exterior line for solid filling and the exterior lines for 
piers is concerned, as ina certain deed and agreement from the 
Iloboken L. & L. Co. is mentioned and hereinafter referred to, and 
the said lands hereby released therefor lie in front of ao other 
riparian owner within the meaning of said act; 

And whereas, under the circumstances hereinbefore recited, the 
lease hereby made is authorized to be made in and by the said sup- 
plement approved March 31, 1869, as amended by the said act, An 
act relative to the riparian commissioners, approved April 6th, 1871, 
and the said act passed Mareh 27th, 1574; 

And whereas the said commissioners and Governor think that 

this lease should be made with the covenants, conditions, and 
147) —s grants herein contained and the saime are in such case au- 

thorized to be contained in and by virtue of said statute last 
stated : 

Now, therefore, in consideration of the premises and of one dol- 
lar peat to the said State by the said The Morris & Essex R. R. Co., 
and of the rents, covenants, and conditions on their part and that 
of their successors to be paid, kept, and performed, the said party 
of the first part doth hereby grant, bargain, sell, convey, and let 
unto the said parties of the second part, their successors and assigns, 
forever, to hold as hereinafter expressed, all that tract of land abutted 
and bounded as follows: 

lu—174 


74 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN Vs. 


Beginning at the centre of North 7th street,in Jersey City, at the 
original line of high-water mark ; thence running along said line of 
high-water mark as the same originally ran northerly to a point 
where the said line intersected or would have intersected the north 
line of the most northerly tract of land in [Lloboken, south of Ferry 
street, heretofore conveyed or agreed to be conveyed by the Ilebo- 
ken L. & L. Co. to the Morris & Essex R. RR. Co.; thence easterly 
from the point of intersection last stated in a straight line parallel 
with Ferry street to a point where the easterly line of Garden street 
produced across and beyond Ferry St. southerly will intersect the 
same; thence northerly along such produced line of Garden St. to 
the southerly line of Ferry St.; thence along the southerly line of 
lerry street south 6S degrees 41 min. I. to the easterly line of Tnd- 

son St. produced southerly to the southerly line of Ferry St. ; 
148) thence 54 deg. 57§ min. EK. 720 feet 6 in. to the exterior line 

for solid filling, as shown on sectional map No. 6, made by 
the commissioners appotnted under the act entitled An act to ascer- 
tain the rights of the State and the riparian owners in the land ly- 
ing under the waters of the Bay of New York and clsewhere in the 
State, approved April 11, 1864; thence south 25 deg. 47 min. W. 
1,905 feet to a point where the centre line of North 7th St. if pro- 
duced easterly to the said exterior line for solid filling would inter- 
sect the same; thence along such centre line of North 7th St. north 


74 deg. 56 min. W. tothe original high-water mark, the point of 


beginning, 

And also the right, liberty, privileges, and franchises to exclude 
the tide-water from so much of the land above leased as lies east- 
erly of the original line of high-water mark, and now or lereafter 
under the tide-water, by filling in or otherwise improving the 
sume, and to appropriate the same to their exclusive use. 

And also all and singular the land under water and the 
piers and other structures now eXisting between the above-men- 
tioned exterior lines for solid tilling and the exterior line for piers, 
as fixed by the said commissioners last mentioned, and bounded as 
follows: Beginning on the exterior line for solid filling at the begin- 
ning point of the last course in the tract first described, and running 
thence south 71 deg. 25 min. E. 540 feet to the exterior line for piers 
as fixed by said last-mentioned commissioners ; thence along sald 
exterior line for piers north 22 deg. 54 M. EF. 1,515 feet; thence 

north 70 deg. 20 M. W. 450—to the exterior line for solid fill- 
149 ing; thence along the exterior line for solid tilling south 25 
deg. 07. M. W. 1,558 feet to the. place of beginning. 

And also the right, liberty, privilege, and franchise of building 
piers alone on the land last mentioned—that is to say, that which 
lies between the exterior lines already fixed above mentioned and 
said north and south lines of said tract last described, excepted and 
provided as is excepted and provided in any contract, agreement, or 
cohnveyvahce between the Hoboken L. & L. Co. and the Morris & 
Kssex R. R. Co., in the same manner as if the exceptions and pro- 
Vision aforesaid were herein inserted, and to which reference is 
hereby made, and if and When said exterior lines shall be tixed at 
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any other points or places further out into the said river; also any 
and all land lying between the present exterior lines for solid 
filling above deser ibed and said new exterior line for lines for solid 
filling, | wounded, however, north and south by the north and south 
lines above mentioned extended to the new line or lines for solid 
tilling, with the right, liberty, privilege, and franchise of excluding 
from so much of the land lving between the present line for solid 
filling and the new exterior line or lines for solid filling and the 
northerly aid southerly lines before mentioned, the tide-water, by 
filling in or otherwise improving the same, and to appropriate the 
land last described to their own exclusive private use; and if and 
when the said exterior lines shall be fixed at any other points or 
places further out in the said river, also any land lying between the 

new exterior line or lines for solid filling and the new pier line 
150 or lines, with the right, liberty, privilege, and franchise of 

building piers alone upon the land last mentioned, together, 
also with the right, so fur as the upland from the time made shall 
adjoin the navigable water, to the perquisites of wharfage and other 
like protits, tolls, and charges, to take, to have, to use, exercise, and 
enjoy and to hold the said lands and premises, and all the rights, 
liberties, privileges, and franchises and perquisites aforesaid exer- 
cisable in and over and with reference to the same, to and for the 
said said several uses, interests, and purposes, and in the manner 
that they are above conveyed to the said The Morris & Essex R. R. 
Co., their successors and assigns, forever, subject to the rents and 
covenmnts and conditions hereinafter reserved and made, and subject 
to the regulations imposed by law on the.exercise of the said rights 
or property hereby granted and to such as shall hereafter lawfully 
be made, the said party of the second part yielding and paying 
therefor vearly during the continuance of the leasehold estate hereby 
granted to the said party of the second part in the lands and other 
Properly hereby eranted, unto the State of New Jersey the sum of 
$5,583, lawlul money of the U.S., without any deduction or abate- 
ment whatsoever, by equal half-yearly payments on the first days of 
July and January in each year, the first payment thereof to be made 
on the first day of July now next ensuing. 

And the said party of the second part doth hereby, for itself, its 
successors and assigns, covenant and agree to and with thesaid party of 

the first part, its successors and assigns, —shall and will from 
I51 ~—s titne to. time, and at all times during the estate hereby granted 

to it, well and truly pay or cause to be paid tu the State of 
New Jersey the vearly rent of 85,583, hereinbefore reserved, upon the 
several days and times hereinbefore reserved to be paid by the party 
of the second part, its successors and assigns. 

And that if it shall happen that the said yearly rent or any part 
thereof shail at any time hereafter be behind and unpaid by the 
space of sixty days next after the same shall become due it shall be 
lawful, without demand for such rent in arrears, for the said party 
of the first part, by its officers and agents or otherwise, into the said 
tract of land and every pari thereof to enter and distrain all things 
on said premises belonging to the said party of the second part or 
to the said The Del., Lack. & West. R. R. Co. for said annual rent 
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or such part thereof as shali be behind and unpaid, and the distress 
or distresses there found to take and convey away and detain and 
keep or otherwise dispose of according to law until said rent and all 
arrears thereof and the costs and charges occasioned by the non- 
payment at the time in that behalf above mentioned shall be fully 
paid and satisfied. 

And also that in such ease it shall be lawful for the said party of 
the first part, by its officers or agents or otherwise, into the said 
tracts of land hereby leased to re-enter the same, and every part 
thereof to have, possess, and enjoy. 

And the said The Del., Lack. & West. R. R. Co., by sealing these 

presents with its common seal, doth hereby covenant and 
152 = agree to this indenture and the terms and provisions thereof, 

and in consideration of the premises aforesaid and of one 
dollar to it paid by the said party of the first part doth covenant 
and agree with the said party of the first part, as surety for the said 
party of the second part, that so long as the said The Del., Lac. & 
West. It. R. shall possess, use, or hold the lands, rights, and privileges 
hereby granted they, the said The Del., Lack. & West. R. R. Co., 
will pay to the said party of the first part the vearly rent aforesaid 
at the times and in the manner aforesaid if the said party of the 
second part shall fail to pay the same or any part thereof in) man- 
ner aforesaid and that without demand of payment of said rent 
being first made upon the party of the second part by or for the 
party of the first part. 

And the said the State of New Jersey doth hereby expressly cove- 
nant and agree that a conveyance to the party of the second part 
or its suecessors or assigns, as it shall direct, in fee simple shall be 
made by the State of New Jersey of and for all or any part of the 
said lands and benefits hereby granted free and discharged of the 
whole or of an equitable portion of the said rent on their paying 
to the said State the sum of $876,900 or an equitable portion of that 
sum, according to the quantity and value of the land desired to be 
discharged from the said rent ora portion thereof. 

And the said State also covenants to and with the said party of 

the second part, their successors and assigns, that the said 
153 State will not make or give any grant or license, power or 

authority, to any other person or corporation affecting lands 
under water in front of said lands hereby leased. 

In witness whereof the said commissioners have respectively set 
their hands and caused the great seal of the State to be tixed hereto, 
and these presents have been signed by Joel Parker, Governor, and 
attested by Henry U. Kelsey, sec'y of state: and the ssid The Del., 
Lack. WX West. It. I. and the said The Morris XN }essex R. t. ('o, 
have cased these presents to be signed by their presidents, respect- 
ively, and their corporate seals to be respectively affixed the day 
and year first above written. 

JOEL PARKER. 
FRANCIS S. LATHROP. 

[G.s. OF N. J] CHAS. 8S. OLDEN. 
BENNINGTON FL RANDOLPH. 
THOS. McKEEN. 
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Attest: HENRY C. KELSEY, 
Sec’y of State. 
Witness to signatures of commissioners: 
ROBT C. BACOT. 
THE MORRIS & ESSEX R. R. CO., 
[n. s.] By SAM’L SLOAN, Pres. 
Attest: FRED. F. CHAMBERS, See’y. 


THE DEL. LACK. & WEST. R. R. CO., 
[n. s.] By SAM’L SLOAN, Pres. 


Attest: FRED. S. CHAMBERS, Sec’y. 


STATE OF NEW JERSEY, 88: 
se it remembered that on this fourth day of May, 1874, be- 
154 fore me, the subseriber, an M. C. C.of New Jersey, personally 
appeared Robt ©. Bacot, who, being by ne duly sworn, on 
his oath saith that he saw Francis S. Lathrop, Charles S. Olden, 
Jennington EF. Randolph, and Thos. McKeen, the within-named 
commissioners, sign, seal, and deliver the within lease as their vol- 
untary act; that the said Rob’t C. Bacot thereupon subseribed his 
hame as an attesting witness. 
ROBERT C. BACOT. 
Sworn and subseribed before me— 
JAMES B. VREDENBURGH, 
M. C. C. of N. J. 


Received in reg’s office and recorded May 2, 1876, at 3.45 p. m., 
on page 6 lo of Liber 206 of Deeds. 
Exurpir D 9. 


Map filed under said act, Exhibit D 6. 


Exutpir D 10. 


Maps showing grants and lease to the Morris & Essex Railroad 
Company. 


Exuipir D 11. 


Map made by Speilman & Brush, Oct. 22, 1878. 


Exurpir D 12. 


Map of J. C. Payne, August, 1878, of water front, showing grants 
made by act of Legislature and by riparian commissioners. 


Exurpit D 13. 


Part of Douglass map copied by Frank H. Earle. 
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155 United States Circuit Court, District of New Jersey. 


Tne Mayor AND Councit or Hopoken 
Us. 
PENNSYLVANIA RAILROAD CoMPANY., 


Ejectment. Second street. 


Ture Mayor anp Councit or LlopokEen 
vs, 


PENNSYLVANIA RarLroabp COMPANY. 
Kjectment. River street. 


Examination of witnesses had before me, Charles Meyer, Jr, U.S. 
commissioner, at my office, No. 93 Washington street, in the city 
of Iloboken, on the thirtieth day of November, A. D. ISS1, in the 
presence of Maleolm W. Niven, Esq., attorney for the plaitills, 
James B. Vredenburgh, Esq., counsel for the Pennsylvania Rail: 
road Company, Ilon. Leon Abbett, counsel for other defendants. 


Defendant offers in evidence a certified copy of a lease from the 
Camden and Amboy Railroad and Transportation Company and 
others to the Pennsvivania Railroad Company, bearing date June 
Oth, IST1, and also the Laws of 1575, page 129s, confirming said 


lease. 


Joun C. Payne, a witness produced on the part of the defendant, 
The Pennsylvania Railroad Company, being duly sworn, deposes 
and says: 

Iam a civil engineer and surveyor, doing business in Jersey City ; 

have been such ten or twelve vears, and as such have made 
156 maps of various parts of the county of Tludsom; have made 

some of the maps of the riparken commissioners for some 
years; IT make them for Mr. Bacot. 

Witness, shown a map, says : 

I made this map. 


Map offered in evidence and marked Exhibit No. 14 on part of 
the defendants. 


That part of the map tinted blue represents the space covered by 
waterat the present time. The black dotted line further east, marked 
exterior line for piers, represents the riparian Commissioners’ exte- 
rior line for piers on the [ludson river accurately, The black dotted 
line further west, marked exterior line for solid filling, is the riparian 
commissioners’ exterior line for filling. The portion of map colored 
brown represents the piled docks in that loeelity. The portion eol- 
ored gray next to the water represents an engine-house connected 
with a derrick, and the larger portion represents a boiler-house and 
machine shop. The portion tinted red represents mnachine shops 
and shops for working of wood, offices, paint shops, I think, and 
buildings used in connection with the works there. [compiled this 
map, Exhibit D 14, the greater part, from actual survey; location of 
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docks, streets, and buildings, all from actual survey, except high- 
water line of 1804, which is taken from Loss’ map, and the location 
of high water in 1864, which is as shown to me by Mr. Frank 
Stevens, superintendent of the works, and the high-water line of 
IS69, which I took from the map on file in Trenton, marked Ex- 

hibit D 9 in this cause. showing the grant of the State to the 
157) ~~ United Delaware and Raritan Canal Company, Camden and 

Amboy Railroad and Transportation Company, and New 
Jersey Railroad and Transportation Company by act of March 31st, 
1S6%, tiled June ISth, 1869. 

(). Show the location of the grant (Exhibit D 9) upon the map, 
exhibit D 14, made by you. 

A. it lays between the most southerly dotted line on Exhibit D 
l4and the next dotted line north, and extends from the original 
high-water line out into the Hudson river. The original high-water 
line in 1S04 is so marked on this map by a black wavy line; it in- 
cludes_the land in question both in Second street and in River 
street in these ejectment suits against the Pennsylvania Railroad 
Company, and being the land in question. The distance between 
high-water mark of IS64 and high-water mark of 1869 is about 
elolite en feet. The rate of accretion is about three and — half feet 
per vear. The distance between the high-water mark of 1869 and 
what is now is about thirty feet, and the rate of accretion for these 
twelve vears is about two and a half feet per year. Second street, if 
continued easterly beyond present high-water mark, it would cut 
off of the dock a triangle of thirteen feet wide on west end, and run- 
ning to nothing about 100 fect further east. The extension of River 
street further south from Second street would cut off the following 
improverments: It would completely cut out the brick building and 
part of another, as shown on this map. The brick buildings are 
shown in red on this map. 


Cross-examined : 


15S On Exhibit D 9 the grant by the State is included between 

the two red lines, one on the north and one on the south. 
That is not shown to any particular point either on the east or west, 
except on the east it is to the Hudson river and to the west indefi- 
nitely, Thi description attached to the hha} bounds it on the west 
by the original high-water line. 

In 1s6%the high-water line was about 50 feet west of present high- 
water line, about 18 feet east of high-water line of 1864, and about 
SoU tect east of the original high water line in 1804. The width of 
the inner end of pier, which I said would have 13 feet cut off, is 
about 25 feet. There is solid ground immediately south of the pier 
at that point. 

The solid filling extends east of the west end of pier about 150 
fect. I have been over the ground in person. I step from the solid 
ground to the pier from the same level. For nearly all the distance 
of 150 feet the pler is aceessible from the solid ground. I do not 
know whether, if that triangle were cut off, there would be an ample 
uccess to the pier. Ido not kuow what the needs of the case are. 


SO THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN Ys. 


Where I have left it in plain white color (on D 14) it shows there 
are no buildings, though | think there are arrangements for mould- 
ing iron floors and so on. Taking that part of the dock as far east 
as the solid filling goes, after cutting off the triangle, there would 
be three-quarters of that part of the dock left. 


JOHN C. PAYNE. 


loo Taken, sworn to, and subseribed before me this SOth day 
of November, A. D. ISS1. 
CHLAS. MEYER, Jr., 


U.S. Com’r. 


[t is admitted by the counsel of the respective parties that on 
Loss’ map the streets that run to the Iludson river are laid down to 
ordipary high-water line as it existed in 1SO4, 

CHARLES MEYER, Jr., 


LU. SN. Commissioner. 


United States Circuit Court, District of New Jersey. 


The Mayor AND ComMon Councin or THE Crry or Tlonok EN 
i's, 


Tuk PENNSYLVANIA R. R. Co. 
In ejectment. 


The Mayor AND Common CouNciIL OF THE City or Torok en 
ix. 


Tur PeENNsYLvANIA R. R. Co. 
In ejyeetment. 


Depositions tuken, de hy nc C8Re, before William Ss. selville, Esq., 
a commissioner of the United States circuit court, in the citv of 
Trenton, on Tuesday, February 7th, 1582, at ten a.m. 


Appearances: Malcolm W. Niven, for complainant, and James 
V. B. Vredenburgh, for defendant. 


Joseru D. TALL, a witness produced on the part of the defend- 
ant, being duly sworn, testifies as follows: 


160 ~~ Direct examination by Mr. Vrepenpurau: 


Q. What position do you occupy ? 

A. Assistant secretary of state. 

(). State of New Jersey ? 

A. Yes, sir. 

(). Have been such for how long? 

A. Sinee, | think, 1875. 

(). You have been connected with the office how long ? 

A. Twenty-one vears. 

(). Is there tiled in this office any map by the united companies, 
under an act passed In L860, embracing a portion of the water front 
in the city of Hloboken? 
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A. Yes, sir. 

@. When was it filed ? 

A. On the 18th of June, 1869. 

(). (Witness is shown a map.) 

A. This is a mapand description which was then filed. “ It isa map 
and description of lands lying under the tide-waters of the Hudson 
river in the city of Hoboken, in the county of Hudson and State 
of New Jersey, granted to the United Delaware and Raritan Canal 
Company, Camden and Amboy Railroad and Transportation Com- 
pany, and the New Jersey Railroad and Transportation Company 
by an act of the Legis ature of the State of New Jersey approved 
March 31st, 1869.” 

This map is offered in evidence, and the copy already offered is 
marked D9 in place of the original. 

Not cross-examined, 


J. D. HALL. 


161 Sworn to before me, February 7, 1582, at Trenton, N. J. 
W. SS. BELVILLE, 
U. S. Comm. 


Jounx P LANSING, a witness produced on the part of the defend- 
ant, being duly sworn, testifies as follows: 


Direct examination by Mr. VrepENBURGH: 


(). What position do you occupy ? 

\. Clerk in the treasury department. 
). Of the State of New Jersey 4 

A. Yes, sir. 

(). Been so how long? 

A. ‘Twenty years. 

(). From your books can you tell us whether the united com pa- 
nies have paid to the State of New Jersey the $20,000 mentioned in 
anact entitled “An act to entitle the united companies to improve 
lands under water at the Kill Von Kull and other places,” approved 
March Slst, 1869, or not? 

A. I ean. 

(). Ilave they ? 

A. Thev have. 

(). When did they pay it? 

A. 25th of June, 1869; theeheck was received and deposited here 
on the 25th of June, S60: the cheek was dated the 21st of June 
and was deposited on the 25th. 

A. And it so appears upon the books of the treasurer of the State 
of New Jersey t 

A. Yes, sir. 

Not cross-examined. 

JOHN P. LANSING. 

Sworn to before mé at Trenton, February 7, 1882. 
W. S. BELVILLE, 

11—174 U. S. Commissioner. 
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162 U.S. Circuit Court, District of New Jersey. 


Tue Mayor anp Councin or THE City or Hopoken 
vs. 
THe PENNSYLVANIA RAILROAD COMPANY. 
In ejectment. 


And 


Toe Mayor AND CounctiL or THE City or [lopoken 
vs. 
The PENNSYLVANIA RAILROAD CoMPANY. 


In ejectment. 


Depositions taken before Charles K. Cannon, a master and exam- 
iner of the court of chancery of the State of New Jersey, in the 
above causes, at the city of Hoboken, this 23rd day of May, A. D. 
ISS2, at 5 o'clock in the afternoon. 


Present: Joseph D. Bedle, of counsel with the Pennsylvania Rail- 
road Company ; Jolin C. Besson, of counsel for the City of Hoboken. 


ANDREW REASONER, a Witness produced on the part of the de- 
fendant, being sworn according to law, on his oath saith, being ex- 
amined by Mr. Bebe: 


(). Where do you reside? 
163 A. Morristown, New Jersey. 

(2. What position do you hold in the Delaware, Lacka- 
wanna and Western Railroad Company ? 

A. Superintendent of their leased line—the Morris and Essex. 

Q). And have been such superintendent for how long ” 

A. Since ‘70. 

Q. And your chief office is where? 

A. Iloboken, New Jersey. 

Q). Are you familiar with the piers and slips and buildings and 
other property of the Morris and Essex Railroad Company, under 
lease to the Delaware, Lackawanna and Western Railroad Company 
at the terminus at Hoboken? 

A. Yes, sir. 7 

(). (Witness being shown Exhibit D 4, is asked :) Do you see on 
this map what is marked as Morris and Essex railroad depot? 

A. Yes, sir. 

(). And westerly of that do you see two dark-colored blocks or 
spaces 7 

A. Yes, sir. 

(). And westerly of that do you also see what is marked Morris 
and Essex railroad ? 

A. Yes, sir; with two tracks. 

Q. Do you also see what is marked as freight shed? 

A. Yes, sir. 
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THE HAMBURG-AMERICAN STEAM PACKET COMPANY. 


Q. Do you also see on this map what are marked as the extended 
lines of River street, if produced, to the Morris and Essex railroad 
property ? 
164 A. Yes, sir. 

Q. (Witness being shown Exhibit D 10, is asked :) Do you 
see What is marked as Hudson street, where it strikes Ferry street, on 
this map? 

A. Yes, sir. 
And to the east of that do vou see the two dotted lines appar- 
ently indicating an extension of the street ? 
A. Yes, sir. 
(). Do you also see on this Exhibit D 10 what are marked as slips 
and piers within what is called the lease by the State of New Jersey 
to the Morris and Essex Railroad Company ? 


A. Yes, sir. 
a. Are vou familiar with those piers ? 
a sir. 


n Do you see on this map the larger slip ? 
. Yes, sir; that is a canal, as we call it. 
a What is that used for’? 
lor all kinds of vessels to go up in to load and unload, from 
av: ath boat to the biggest steamer that floats. 
(). Is it used in connection with your railroad business ? 
A. Yes, sir. 
(). To the north of that canal or basin, how many railroad tracks 
have vou—about ’ 
A. To the north of that? That is in Hoboken. 
(). Yes; to the north of it? 
There must be twenty-three tracks; I should say about twenty- 
three tracks. 
(). And to the south of the longest basin how many are there— 
about ? 


165 A. Probably about forty. 
(). What are the piers that are laid down on Exhibit D 10 


) 


used for, and the slips? 

A. a ‘first four are used for merchandise of all descriptions. 

(). The first four which way ? 

A. he south, and the next one ts for coal, and so on sonth for 
coal until we get further down to Jersey City; then it is for mer- 
chandise again. 

Are there railroad tracks upon the piers? 

A. Yes, sir. 

(). Upon all of them ? 

A. All of them. 

(). Ilow high are those piers above the surface of the sarround- 
Ing earth ? 

\. The earth and those first piers are about of a height; they 
average, | guess, about five feet above high water—the first four— 
and those others at the end, they run twenty-five at the end of the 
piers, and the rest of this street up as high as thirty-five and forty 
feet above high water. 
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Q. I call your attention to Exhibit D 11, already shown to you, 
and ask you what buildings of the railroad company the extended 
lines of River street would first strike ? 

A. It would first strike what we call the passenger sheds—that 1s, 
going south; then it would take off a corner of the freight-house 
and offices; that strikes as you go south, and then it would strike 

the coal piers all the way down. 
166 Q. How many tracks are there in your passenger build- 
ings there? 

A. Four in the building and some to the south of it. 

(). Are those the main tracks in the building” 

A. Yes, sir; where we let in and send out all of our trains. 

(). [low many horse-car lines run down to the ferry through 
Ferry street ? 

A. I don’t know how many different lines there are; think there 
are four distinct lines. 

(. Where do they run to? 

A. To Jersey City, up the elevator, and down to the court-house, 
up Washington street and up to the elevator,and there they branch 
out to go to different points; [ don’t know but there are tive differ- 
ent lines. 

Q. About how many horse-ears run daily—leave the ferry daily ? 

A. I have no idea; I should suppose there was three hundred or 
more; they run very frequently. 


(Mr. Besson objects to all the testimony on the ground that it 1s 
irrelevant to the issue.) 


Being cross-examined by Mr. Bresson: 

Q. All your tracks, then, are south of Newark street a considera- 
ble distance? 

A. Yes, sir. 


By Mr. Bone: 


Q. And your tracks are also south of erry street ? 
A. Yes, sir. 


Taken, sworn to, and subseribed this 25rd day of May, A. D. 1882, 


at Hoboken, N. J., before me— 


[t is consented by counsel that the signature of the witness to his 
testimony be waived. 
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167 United States Circuit Court, District of New Jersey. 


MAYOR AND CoUNCIL OF THE City oF HOBOKEN 
vs. 
PENNSYLVANIA R. R. Co. 


Ejectment. River street. 
Mayor AND CouNCIL OF THE City OF HOBOKEN 
vs. 
PENNSYLVANIA R. R. Co. 
Kjectment. Second street. 


Mayor AND CounciL OF THE City or Hopoken 
Us. 
UAMBURG-AMERICAN STEAM Packet Co. 


Ejectment. Third street. 


MAYOR AND CoUNCIL OF THE Crry OF HLoBoKEN 
vs. 
Nortu GERMAN Lioyp Streamusuip Co. 


Ejectment. Third street. 


168 Mayor AND CounciL or THE Criry or HopokeEen 
is. 
Apouru E. Scuminpt ef als. 


Ejectment. First street. 


Mayor AND CounciL or THE City oF HopokeEeN 
vs. 
Apotru E. Scumuipr et als. 


Ejectment. Newark street. 


We consent that the act incorporating the Hoboken Land and 
Improvement Company and all amendments and supplements, the 
riparian act (Revision Laws of New Jersey, page 980) and all amend- 
mentsand supplements thereto, and all other acts of the Legislature 
of the State of New Jersey may be read in evidence at the trial of 
the above case. 

LEON ABBETT, 
Att'y, Certain Def’ts. 
I. W. SCUDDER, 
For SCUDDER & VREDENBURGH, 
Attys for Penn. R. R. Co. 
MALCOLM W. NIVEN, 
Att'y for PUUffs in all Suits. 


169 The following sections are from the ordinance of the city 
of Hoboken approved January 9, 1858 : 
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An ordinance relating to streets. 


The mayor and council of the city of Hoboken do ordain as fol- 
lows : 


SecTION 1. That the several streets and public alleys in the city 
of Hoboken shall be known by the names mentioned and designated, 
respectively, on the map of Hoboken made by Charles Loss and 
filed in the clerk’s office of the county of Bergen, except the street 
marked and named on said map “ Philadelphia post road,” which 
shall be hereafter known and called “ Newark street,” and that the 
public alley running between Washington and Hudson streets shall 
be called “Court street;” that the most southerly street now open 
and leading to the ferry and running east and west shall be known 
by the name of Ferry street. 

Sec. 2. That River street shall extend and run from Third street 
on the south to Fourth street and from Fifth street to the stone 
wall of Edwin A. Stevens on the north until further opened by the 
owner or owners of the premises along the line thereof for puble 
use, and shall not be less than sixty feet wide. No court-yard on 
either side of said street shall extend unto the same beyond the 
distance of thirteen feet (15.) 

Sec. 5. That Hudson street shall extend and run from Ferry 
street* on the south to Seventh street’on the north, as now laid out, 
and shall not be less than eighty feet wide at any point, and that no 

court-vard on either side thereof shall extend unto said 
170 — street beyond the distance of eighteen feet (15). 

Sec. 4. That Washington street shall extend from Ferry 
street on the south to Seventh street on the north, as now laid out, 
and shall not be less than one hundred feet wide at any point, and 
that no court-yard on either side thereof shall extend into said 
street beyond the distance of fifteen feet (15). 

Sec. 5. That Bloomfield street and Garden street shall each ex- 
tend and run from Newark strect on the south to Seventh street on 
the north, and shall each be not less than sixty-five feet wide at any 
point, and that no court-vard on either side of any of said two 
streets shall extend into the same beyond the distance of twelve feet 
in Bloomfield street and eleven feet six inches in Garden street. 

Sec. 6. That Meadow street shall extend and run from Newark 
street on the south to Fourth street and from Fifth to Seventh street, 
and shall not be less than sixty-five feet wide at any point, and that 
no court-vard on either side thereof shall extend into the same be- 
vond the distance of eleven feet and six inches. 

Sec. 7. That Newark, First, and Second streets shall each run and 
extend from If[udson street to the line ditch which separates the 
lands of the Hoboken Land and Improvement Company from the 
meadow, and that Third, Fourth, Fifth, and Sixth streets shall each 
run and extend from River street to said diteh, and that Seventh 
street shall run and extend from Hudson street to said ditch; that 
each of the said streets mentioned in this section shall not be less at 
any point than fifty feet wide, and that no court-yard on either 


t 
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171 side of any — said last-mentioned streets shall extend into the 
same beyond a distance of six feet and six inches. 

Sec. 8. That Ferry street shall extend and run as now established 
and laid out until otherwise extended and dedicated to public use, 
and shall not be less than at any point where now laid out and es- 
tablished than one hundred feet wide, and that no court-yard on 
either side thereof shall extend into said street beyond the distance 
of fifteen (15) feet. 

Sec. 9. That Court street shall ran and extend from Newark street 
to Seventh street, and shall be not less atany point than twenty feet 
wide, and that no part or portion thereof shall be used or appropri- 
ated for court-yards or any other purpose whatever except for a public 
street or highway. 


172 United States Circuit Court, District of New Jersey. 
Mayor AND CouNcIL OF THE City oF HOBOKEN 
vs. 

PENNSYLVANIA R. R. Co. 
Ejectment. River street. 
Mayor AND Councit oF THE City or HOBOKEN 
vs. 
PENNSYLVANIA R. R. Co. 
Ejectment. Second street. 
Mayor anp Councin or THE City oF HoBpoken 
ve. 
HAMBURG-AMERICAN STEAM Packet Co. 
Ejectment. Third street. 
Mayor AND CouNcIL OF THE City oF HoBOKEN 
78, 
Norta German Lioyp STEAMSHIP Co. 
Kjectment. Third street. 
Mayor AND CoUNCIL OF THE City OF HOBOKEN 
78. 
Apo.upeu KE. Scumipt et als. 
Kjectment. First street. 
Mayor AND CouncIL OF THE City oF HoBpokEN 
vs. 
Apbo.pu E. Scumipt et a/s. 
Ejectment. Newark street. 


We consent that the act incorporating the Hoboken Land and Im- 
provement Company and all amendments and supplements, the 
riparian act (Revision Laws of New Jersey, page 980) and all amend- 
ments and supplements thereto, and all other acts of the Legislature 
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of the State of New Jersey may be read in evidence at the trial of the 
above case. 
LEON ABBETT, Alty Certain Def'ts. 
I. W. SCUDDER, 
For SCUDDER & VREDENBURGH, 
Attys for Penn. It. R. Co. 
MALCOLM W. NIVEN, 
Atty for Pl ifs in All Suits. 


173) Strate or New JERSEY, | 
County of Tludson, ) 


8S? 


United States Supreme Court. 


THe Mayor Aanp CounciL or THe Crry or Hopoken, Plaintiffs in 
Error, 
‘a 
Tue Hampurc-AMEeRICAN STEAM Packet Company, Defendant in 
Error, 


In ejectment. 


On error to the circuit court of the United States for the district of 
New Jersey. 


John C. Crevier, of full age, being duly sworn according to law, 
upon his oath says that he is « resident and freeholder of the city 
of Hoboken; that he is a real estate agent in said city; that he 
deals in real estate In said city; that he is acquainted with the value 
of Jands lying in said city of Hoboken, and that he knows the tract 
of land in dispute in the above-entitled cause as described in the 
dedication, and that its value is over five thousand dollars. 


JOHN C. CREVIER. 


Sworn and subscribed before me this 10th day of October, A. D. 
1884. 
GEO. W. CASSEDY, 


LU. S. Commissioner. 


[Endorsed :] United States Supreme Court. The Mayor and 
Council of the City of Tloboken, plaintiffs in error, vs. The Ham- 
burg-American Steam Packet Company, defendant in error. In 
ejectment. On error to the circuit court of the United States for the 
district of New Jersey. Affidavit. 
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174 United States Supreme Court, of the Term of October, in the 
year of our Lord one thousand eight hundred and eighty- 
four. 


Tue Mayor AND CouNcIL OF THE City oF Hopokey, Plaintiffs in 
Error, 
v8. 
THe HampurG-AMERICAN STEAM Packet Company, Defendant in 
Error. 


In ejectment. 


On error to the circuit court of the United States for the district of 
New Jersey. 

Afterwards, to wit, on the thirteenth day of October, in the same 
term, before the Supreme Court of the United States, come the said 
The Mayor and Council of the City of Hoboken, by William S. Stuhr, 
their attorney, and say that in the record and proceedings aforesaid 
and also in the giving the judgment aforesaid there is manifest error 
in this, to wit, that by the record aforesaid it appears that the judg- 
ment aforesaid in form aforesaid given upon the facts specially 
found by the said circuit court upon the trial and determination by 
said court of the issues above joined was given for the said The 
Hamburg-American Steam Packet Company against the said The 

Mayor and Council of the City of Hoboken, whereas the said 
174 = facts specially found do not warrant the said judgment and 

were insufficient to support the same, and the judgment of 
the said circuit court upon the said facts specially found should have 
been given for the said The Mayor and Council of the City of Ho- 
boken and against the said The Hamburg-American Steam Packet 
Company ; and that there is also error in this, to wit, that by the 
record aforesaid it appears that the judgment aforesaid in form 
aforesaid given, was given for the said The Hamburg-American 
Steam Packet Company against the said The Mayor and Council 
of the City of Hoboken, whereas by the law of the land the said 
judgment ought to have been given for the said The Mayor and 
Council of the City of Hoboken against the said The Hamburg- 
American Steam Packet Company; and the said The Mayor and 
Council of the City of Hoboken pray that the judgment aforesaid 
for the errors aforesaid and other errors in the record and proceed- 
ings aforesaid may be reversed, annulled, and altogether for nothing 
holden, and that they may be restored to all things which they 
have lost by occasion of the said judgment. 

WILLIAM S. STUHR, 
Att’y of Plt ffs in Error. 
THOMAS N. McCARTER, 
Of Counsel. 


[Endorsed:] United States Supreme Court. The Mayor and 
Council of the City of Hoboken, pl’t’ffs in error, vs. The Hamburg- 
American Steam Packet Company, def’ts in error. In ejectment. 
On error to United States circuit court, district of New Jersey. As- 
signment of errors. William S. Stuhr, att’y. 
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176 Uwirep STATES OF AMERICA, \ as 
District of New Jersey, C 


I, S. D. Oliphant, clerk of the cireuit court of the United States 
for the district of New Jersey, do hereby certify that the foregoing 
is a full, true, and complete transcript of the record in the cause of 
Tie Mayor and Council of the City of Hoboken against The Ham- 
burg-American Steam Packet Company as fully as the same appears 
on file and of record in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Trenton, in said district, this ninth day of 
October, A. D. 1854. 

[The Seal of the U.S. Circuit Court, Dist. of New Jersey. ] 


S. D. OLIPHANT, Clerk. 


indorsed on cover: New Jersey C.C.U.S. No. 174. The Mayor 

and Council of the City of Hoboken, plaintiffs in error, vs. The Ham- 

burg-American Steam Packet Company. Filed November 4, 1584. 
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OCTOBER TER™, 15387. 


No. 175. 


THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN, 
PLAINTIFFS IN ERROR, 


US, 
THE NORTH GERMAN LLOYDS STEAMSHIP COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF NEW JERSEY. 


FILED NOVEMBER 4, 1884. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1887. 


No. 175. 


THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN, 
PLAINTIFFS IN ERROR, 


VS. 


THE NORTH GERMAN LLOYDS STEAMSHIP COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF NEW JERSEY. 


INDEX. 
Original. Print. 


Caption cece cocwes 20-0 cocccs cone cece oes cocces cone coccae enonne a : 
Wit Of C69CP ccncuncnaques sacs encaense cons meemen eneegieneninese ] ] 
Citation 22.2.0 200 220 cece cose 0s cows cocnce cocecs cocces cose coos 2 l 
Pveet of service OF GIO neces cone chen seen ence ccceeetisinntent 2a 2 
DONG apnussccunansendonabieds teed ee eee nine nen see be 3 y 4 
POURS aciccckncmnsinn tn seen tis ote em tli 6 3 
Stipulation waiving JUFY, BC. .ccens ccowe. cocecs cone -oce coce coceuse 9 4 
PGND once ccs ccmeementh bees entman ennnen cece coce cenemeniinn 11 5 
SURO cccnsn cence sane 106s chee 1260, eens coneen send ene 24 1] 
POVEEINCS ccnus «-cn cee EnttE eene cone connee connate 25 11 
Testimony of Arthur Spielmann ..-.- ..-..----- come onan enum 26 12 
Benhewent CF GUT cents remem commen cnn ann cuit mbtie 36 17 

LAS GG CORMINENES CRIED scence cn odnn co0e cons seek sanenie 44 21 
Stipulation as to testimony of Wm. W. Shippen...... ..-..--.- 49 29 
Testimony of William W. GRigRGR ..ce cons cocase eos seca cones 1 20 


Statement of exhibits of plaintiff .... ........ ...- 22. .... -200- 82 41 
Exhibit P'—Large map, made by Post, Spielman & Brush 


of 2 82 41 
P?— Deed of Stevens e¢ ux. to Creighton, April 10, 
ED ccitiins tate enn ee cans cone seen 82 41 


P’—Deed of Stevens ef ur, to Stevens, Feb. 1, 1822- 82 41 
p+— ae 6 ee White, June 12, 1832- &3 41 


Jupp & DetweiLer, Printers, WasHtncTton, DECEMBER 29, 1887. 


TI INDEX. 


Original. Print. 
Exhibit P'’—Deed.of Stevens ef al. to H. L. & 1. Co., May 6, 


IPRA ee ae MRR NO Ege on Aea ep EN  Ce R3 41 
P*@—Deed of H. L. & 1. Co. to Livesay ef ur., Ap’! 
Sc italic iar dicissildseeeis diame: eniastind eniaaialadiih ‘ RF} 43 


P’—Deed of H. L. & I. Co. to Idell, Oct. 25, 18. s1 : ald) 43 
P8—Deed of H. L. & I, Co. to Kerrigan, Oct. 24, 


EEE aS CER oA Orr nee SEO Re Sama MN e ean 


P®*— Deed of H. L. & I. Co. to Mever, Nov. + # 


ae APSE A. A ee AE AS NE PT 87 43 
P—Deed of H. L. & I. Co. ef “ bo Be. ae Fe a 

i Ne UO tiene ete ermine com emee’ RR 45 
P'—Deed of N. Y. F. D. D. Co. to Kulhne, trustee, 

Aug. 31, gO 4 intial i eielaalaie O) 46 
P¥%—Deed of G. T. S. N. Co. to Schmidt ef a/., Jan. 

Aa I i cdi Nia i RRM nN A G4 48 
P¥®—Deed of HH. L. & I. Co. to N. - lovds, April 

ks EE erties serena epee ees 97 49 


P*— Deed of Haring, agent, to Stevens, July 26, 


ST sectiacieir eaihieanindi ital i aibileii dat eniiaes: nica: Wiahltelipiiien sn 


P4%— Loss’ map, 1804 (not set out) ....... ...... .-.. 100 51 
P'*—Appendix map to Exhibit P! (not set out) .... 100 51 
P?— Declaration of trust, Kuline toG. T. S.N. ¢ 
TE iis lets odin wiceen ° ~aee 1 
P#%—Deed of Stevens ef ux. to Pal mer et a/. Sept. 
i le 52 
Benbemeens Ge Greens OF GemGAOts .o.cncc comses csncnceeeus snes 103 o2 
Exhibit D'—Map Oe Bee Ce CE ED eet ercinne cabin 105 b2 
D*—Deed of I. L. & I. Co. to C. & A. R. R. Co., 
NR a le 103 ay 
D§— Deed of State of New Jersey to I. L. & I. Co., 
BE na cca atitionsichemeeae sae 56 
D4¢—Map showing shore front, &c., Oct. 29, 1878, 
I oii iinds ubiteiitinitinty ines eenieines Saints tein 115 58 
D®—Deed of State of New Jersey to Kulne, trust: 
i 115 58 
D&—Act to enable united companies to improve 
Ne I BD cirnci ntme Gane 124) tid 
D'—Deed of State of New Jersey to HH. % & 1. Co., 
SN Ps TE mcicinhich erenine seth nein td een a 27 an) 
oe of State of New Jersey t o M. & E. KR. it. 

, April 28, 1874 ... .... a 70 
inican ap filed under act Exhibit D® (not set out). 152 aa 
DMY— Map showing grants, &c., to M. & E.R. 

(mot eet ont)... isa: eustedaieien wetenlan ial ne 152 va 
D'U—Map made by Speilman & Bri ush, Oct. 22, 1878 
I I iii: aati aii ie 152 7a 
Dp’ —Map of J.C - Payne, Aug. IS78 (not set out) 152 77 
D'%—Part of Douglass map, copied by : arle (not set 
__ | Ree ee a ere NN FENN I eo rr a 152 wi 
Derteeny Cf Cent CO. TUGRG wccacniacnancennn siete pink seibatiien 153 78 


PO EA EE tienen 80 


INDEX. III 


Original. Print. 

Testimony of John P. Lansing ..... -.---. .---...-----------. 159 81 
Andrew Reasoner ..... ..---. ..---. 160 82 

Stipulation as to evidence... .... 22. cones ---- eeeeee-------- 8 3=— 18 R5 
Batensts Geen CORI ncntees chat deme caesesn ens: ae 85 
Stipulation as to evidence......-.--.-. ..---. ---- « 87 
AEGah CF CERic cncnnneiesioment mei enim eese mens 171 88 
Aasienmnent of 699008 .ccmes ewan conses cons shuns cove cece cee conte 80D 89 
8 90 


THE MAYOR AND COUNCIL OF HOBOKEN VS. THE N.G.L.8.co. 1 


la United States Supreme Court. 


THe Mayor AND CouncIL OF THE City oF HOBOKEN 
vs. 
Tue Nortu German Lioyps STEAMSHIP COMPANY. 


In error to the cireuit court of the United States for the district of 
New Jersey. 


os Usirep Srates oF AMERICA 88: 
| The Seal of the U.S. Cireuit Court. Dist. of New Jersey ] 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of New 
Jersey, Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment in a plaint which was in the said court before you or 
some of you, between The Mayor and Council of the City of Hoboken 
and The North German Lloyds Steamship Company, of a plea of 
ejectment, manifest error hath intervened, to the great damage of 
the said The Mayor and Council of the City of Hoboken, as by their 
complaint appears, we, being willing that the error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the partics aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinetly and openly, 
vou send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
Inspected, the said Supreme Court may cause further to be done 
therein to correct that error what 7 mght and according to the laws 
and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the third day of March, in the year of our Lord one 
thousand eight hundred and eighty-four. 

S. D. OLIPHANT, 
Clerk of the Circuit Court of the United States 
for the District of New Jersey. 


[Endorsed :] United States Supreme Court. The Mayor and 
Council of the City of Hoboken vs. The North German Llloyds 
Steamship Company. In ejectment. Writ of error. Allowed March 
3.1884. Jno. T. Nixon, J. Ret ble Oct. 13,1884. William 8S. Stuhr, 
att’y. 

2 UNITED STATES OF AMERICA, 88: 
To The North German Lloyds Steamship Company, Greeting: 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be holden at Washington on 


I1—lio 
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the second Monday in October next, pursuant toa writ of error filed 
in the office of the clerk of the circuit court of the United States for 
the third circuit and district of New Jersey, wherein The Mayor and 
Council of the City of Hoboken are plaintiffs in error and you are 
defendant in error, to show cause, if any there be, why the judgment 
in the said writ of error mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable John 'T. Nixon, one of the judges of the 
circuit court of the United States for the district of New Jersey. 

Dated March 5, 1554. 

JNO. T. NIXON, 
District Judge. 

[ndorsed:] United States Supreme Court. The Mayor and 
Council of the City of Hoboken vs. The North German Lloyds 
Steamship Company. In ejectment. On writ of error to U.S. cir 
cuit court, district of New Jersey. Citation. William S. Stuhr, 
att’y. 


I do hereby acknowledge service of a certified copy of the within 
citation and also of a certified copy of the writ of error in the within 
cause this seventh day of April, A. D. 1Ss4. 

W. J. A. FULLER, 
OF Counsel. 


3 Supreme Court of the United States. 


The Mayor anp Councin or tHe City or TLornoKken 
is, 


The Norru GerMan Lioyps STEAMSHIP CoMPANY. 


In ejectment. 


Know all men by these presents that we, The Mayor and Couneil 
of the City of Hoboken, Charles IF. Mattlage and Henry Offerman, 
all of the city of Hloboken, in the county of Hudson and State 
of New Jersey, are held and firmly bound unto The North German 
Llovds Steamship Company in the sum of five hundred dollars, to 
be paid to the said The North German Lloyds Steamship Company, 
or their successors; to which payment, well and truly to be made, 
we bind ourselves and each of us, jointly and severaily, and our 
and each of our heirs, executors, administrators, and suceessors, 
firmly by these presents. 

Sealed with our seals. Dated this ninth day of February, In the 

year of our Lord one thousand eight hundred and eighty-four. 
| Whereas the above-named The Mavor and Council of the 

City of Hoboken hath prosecuted a writ of error to the Su- 
preme Court of the United States to reverse the Judgment rendered 
in the above-entitled action by the cireuit court of the United States 
for the district of New Jersey : 

Now, therefore, the condition of this obligation is such that if the 
above-named The Mayor and Couneil of the ¢ itv of ILloboken shall 
prosecute its said writ of error to effect and answer all damages and 
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costs if it shall fail to make good its plea, then this obligation shall 
be void; otherwise to remain in full force and effect. 
CHARLES F. MATTLAGE. — [seat. 
HENY OFFERMAN. SEAL. 
KF. L. PIMKEN, Mayor. [1 s. 


Signed, sealed, and delivered in the presence of— 
WILLIAM 8S. STUHR. 


Attest: M. V. McDERMOTT, 
City C lerk. 


5 (Endorsed :) United States Supreme Court. The Mayor 

and Couneil ef the City of Hoboken vs. The North German 
Lloyds Steamship Company. In ejectment. Bond. Approved 
Mareh 3, 1884. Jno. T. Nixon, J. 


(5 Judgment. 
United States Circuit Court, District of New Jersey. 


Toe Mayor anp Councin or THe Crty or Hopoken 
ws. 
Toe Nortru GERMAN LLoyps STEAMSHIV COMPANY. 


In ejectment. 
As yet of the fourteenth day of August, eighteen hundred and 


seventy-eight. 
JOHN T. NIXON, 
District Judge. 
Witness : 
s. D. OLIPHANT, Clerk. 


WILLIAM S. STUHR, 
Attorney for Plaintiff. 
LEON ABBETT, 
Attorney for Defendants. 


District op New JERSEY, ss: 


7 The Mayor and Council of the City of Hoboken, the plain- 

tiffs in this action, by Malcolm W. Niven, their attorney, de- 
mand of The North German Llovds Steamship Company, the defend- 
ants therein, the possession of all, that certain lot, tract, or parcel of 
land and premises situate, lving, and being in the city of Hoboken, in 
the county of Ifudson, and State of New Jersey: Beginning at the 
northeasterly corner of River and Third streets and running thence 
easterly along the northerly line of Third street and also along a 
line drawn eastwardly in continuation thereof to high-water line 
or mark in the Hudson river; thence southerly along said high- 
water line toa point therein opposite the southerly line of Third 
street; thence westwardly along a line drawn eastwardly in con- 
tinuation of the southerly line of Third street and also along said 
southerly line to a point therein, being the southeast corner of 
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8 Third and River streets; thence northwardly fifty feet to the 

place of beginning, being the premises between what would 
be the north and south lines of Third street if extended to high- 
rater mark in the North river. 

And the plaintiffs say that their right to the possession of the 
same accrued on the first day of July, eighteen hundred and seventy- 
eight, and that the defendants wrongfully deprive them of the pos- 
session thereof, to their damage one thousand dollars. 

Aud the said The North German Lloyds Steamship Company, by 
Leon Abbett, its attorney, appears and defends this action and says 
that it is not guilty of the injury whereof the said The Mavor and 
Council of the City of Hoboken have complained in their declara- 
tion, nor of any part thereof, and of this it puts itself upon the 
country, and the said The Mayor and Council of the City of ILoboken 
do the like. 


9 Afterwards, to wit, on the thirtieth day of March, 1580, the 

parties aforesaid, by their attorneys aforesaid, waived a jury 

for the trial of the issues in the above cause by stipulation in writ- 

ing then filed with the clerk of said court, of which the following is 
a copy : 

Jury waived. Testimony may be taken before a U. S. commis- 

sioner or such other officer as parties may agree upon on five days’ 
notice. 


That the case is to be tried before Judge Nixon after the session of 


court of errors of New Jersey, either side having leave to move on five 
days’ notice to fix day. 
Kvidence and pleadings to be printed 
Trial to be had subject to the right of both parties to take excep- 
tions same as if it was a jury trial. 
LEON ABBITT, 
Atty for All brcept Penn. R. R. Cn 
MALCOLM W. NIVEN, 
Atty for PUtis in AM Cases 
JAMES B. VREDENBURGIL, 
Att y for Penn. RR. Co 


10 Afterwards, that is to say, on the twenty-sixth day of May, 

In the vear eighteen hundred and eighty-two,in the term of 
March, eighteen hundred and eighty-two, betore the Honorable John 
T. Nixon, judge of the district court, at Trenton, in said circuit, come 
as well the within-named plaintiffs as the within-named defendant, 
by their respective attorneys within named, and produced before the 
suid judge their respective witnesses, documents,and proofs upon 
the said issues, and the said judge, having heard the same and 
the argument of counsel thereon, retains the eause for advisement 
until the Mareh term, eighteen hundred and eighty-three, of said 
court; and on the twenty-fourth day ‘of May ,eighteen hundred and 
eighty-three, the following special finding of facts was made and 
tiled by the court as the result of the evidence offered upon the trial 
of said issues 
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11 United States Cireuit Court, District of New Jersey. 
Mayor anp Council or THE Crry oF LlonoKkEN 
Us, 
Tue Nortu GermMan Lioyps SrTeAMsuip COMPANY. 
In ejectment. 


Dy NIXON, District Sid ye . 

The Mavor and Couneil of the City of Iloboken brought six sev- 
eral suits in ejectment in the supreme court of New Jersey against 
the owners of land on the Iludson river, in front of said city, involv- 
Ing the right of the city to extend Newark street, First, Seeond, 
Third. and River streets over said Jand to the river front without 
making compensation in damages forsuch extension. These suits 
were removed into this court by the several defendants, and by stip- 
ulation between the counsel of the respective parties have been tried 
by the court without the intervention of a jurv. The claim of the 
platntill Is for an easement, and is based Upotl the dedication of cer- 
tuln streets, in the vear LSO-4, by Col. John Stevens, who was then 
the owner of between 500 and 600 acres of land on the western shore 
of the ITudson river, where the city of Iloboken now stands, and 
who made “a plan of the new city of Tloboken, in the county of 
bergen,” and caused the same to be filed in the elerk’s office 
of said county in the month of Aprii, 1805. This) plan, on 

the map known as the Loss map, exhibits a number of streets 
le running north and south, and a still larger number run- 

ning east and west, all of the latte A except one, apparently 
terminating on the river front at their eastern end, and one of the 
former having a like terminus on the south. Sinee that date, and 
by legislative authority, the river bed below the ancient high-water 
mark has been filled in fora long distance to the east and south of 
the land ineluded in the Loss map, rendering the navigable water 
inaccessible from the streets as therein laid outand dedicated. This 
CONELPOVETSY has reference to extending one of these streets, not 
named on the map, but now called River street, to the south, and 
four others, to wit, Newark street, designated on the map the Phila- 
delphia post road, and First, Second, and Third streets, to the east, 
until they respectively reach the navigable water of the river. The 
city claims the right of extension by virtue and foree of the Stevens 
dedication. The defendants resist it, asserting that the title of Col. 
Stevens Was limited to high-water mark of the river in ISO4; that 
the soil below the high-water mark, as it then existed, belonged to 
the State of New Jersey, which not only has never acd tlesced In anv 
casement over the lane, but by Various enactments has conferred 
upon the defendants or their grantors an absolute title inconsistent 
with any right of way in the public over the same. I find as ques- 
tions of fact in the case— 

(1.) That the tract of land on which the city of Hoboken has been 
mainly built was formerly the property of Col. John Stevens, and 
contained originally five hundred and sixty-four acres, 


Ee A NN es te et Ng RN 8, ih a. Pal ty eae n aaa : ee RR A eS: ti 


6 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN Ys. 


13 (2.) That in the year 1804 Col. Stevens, then being the 

owner of said tract, caused to be made “a plan of the new 
city of Hoboken, in the county of Bergen,” known as Loss’ map, 
which was filed in the clerk’s oftice of the county of Bergen, in 
A pril, 1805. 

(3.) That the public streets laid out on said map running east 
and west extended eastwardly to the high-water mark of Iludson 
river as it then existed. 

(4.) That the only street thereon running north and south which 
concerns the present controversy is now called River street, and its 
southerly terminus on the map was at the high-water mark of said 
river. 

(5.) That subsequent to the filing of said may) Col. Stevens con- 
veyed several lots or parcels of the land shown thereon to different 
persons, and deseribing the lots SO conveyed by reference Lo the ibetp> 
and the streets delineated thereon, and that other owners deriving 
title from or under him have since conveyed lots within said) plan, 
describing the same by reference to the map and streets. 

(6.) That at the time of the filing of said map in the clerk’s office 
the title to all the land fronting the said Stevens property and 
lying between high and low water mark of the west bank of the 
Iludson river was in the State of New Jersey. 

(7.) That “The Hoboken Land and Improvement Company ~ was 
incorporated by the Legislature of said State by an act entitled “An 

act to Incorporate the Hoboken Land and Improvement Com- 
14 pany, approved February 21, 1838; that by section 1 of the 

act they were authorized to hold real estate, but the amount 
held by the company should not exceed 1,000 acres at any time ; 
that by the fourth section the company was empowered to purchase, 
fill up, occupy, possess, and enjoy all land covered with water front- 
Ing and adjoining the lands that might be owned by them, and. to 
construct thereon wharves, piers, and slips, and all other structures 
requisite or proper for commercial and shipping purposes, provided 
that it should not be lawful for the company to fill up any such 
land covered with water, nor to construct any dock, pier, or wharf 
immediately in front of the lands of any other person or persons 
owning down to the water, without the consent of such persons first 
had in writing. 

(S.) That by virtue of the powers and privileges of said act of 
Incorporation the company purchased all the land and real estate 
described in the deed of conveyance from Edwin A. Stevens and 
others, bearing date May 6, 1839, and duly recorded in the clerk’s 
oflice of the county of Bergen, in Liber 15 of Deeds, fol. 105, and 
In which, among other land, is included the tract of 564 acres em- 
braced in the Loss map, and formerly the property of Col. Stevens. 

(9.) That at the time of said transfer by Edwin A. Stevens and 
others to the said Hloboken Company the land for which these suits 
were brought by the city of Hoboken was under water, and since the 
date of said conveyance has been filled up, oceupied, and possessed by 
said company or their grantees, and that all of said land under water 
was In front of and adjoining the real estate purchased by the 
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15 company ; that since the time of said purchase the company, 
or their grantees, have at various times reclaimed the land 
from the water and have constructed thereon wharves, harbors, piers, 
and slips and other structures requisite or proper for commercial 
purposes, and have been in the exclusive possession, occupancy, and 
enjovment of the same from the time of such reclamation. 

(10.) That the city of Hoboken was incorporated by the Legisla- 
ture of the State of New Jersey, by an act approved March 28, 1855, 
with the powers and privileges therein granted, prout the same, and 
that the territorial limits of the said city embraced all the lands 
shown on the Loss map, and also a large tract of real estate adjoin- 
ing the same on the west, extending to the west line of lands of the 
late John G. Costar, deceased, and that previous to said incorpora- 
tion its territory embraced (a portion of) one of the townships of the 
county of Tludson. 

(11.) That the citv of Hoboken never by ordinance recognized 
River street south of Third street, and only recognized its existence 
as farsouth as Third street by the ordinance of January 9, 1858; 
that Newark, First, and Second streets were never recognized by 
ordinance east of Hudson street prior to the ordinance of October 
5, S75, which ordinance provided that said streets should extend to 
high-water mark on the Iludson river: and that Third street was 
never recognized east of River street prior to the said ordinance of 
October 5, 1875, which ordinance also provided that the said street 

should extend to high-water mark of said river. 
16 (12.) That no proceedings have been taken by the city to 
condemn the lands in controversy or to take them for the 
purposes of a public street, except the passage of the ordinance of 
IS75 and the bringing of these actions of ejectment claiming the 
dedication of the lands as a public street under the Loss map of 
ISO. 

(15.) That the Hoboken Land and Improvement Company, In 
consideration of 868,583.33, executed a deed to the Camden & Amboy 
Railroad Company, dated December 1, 1864, conveying a tract of 
land at the foot or easterly end of Second street, within the bound- 
aries of which are embraced the premises that the plaintiff seeks to 
recover in the two -suits against the Pennsylvania Railroad Com- 
pany, and that the Camden & Amboy Railroad Company and its 
grantees or lessees have been in the possession of said lands since 
said COnVeVvahee. 

(14.) That the Legislature of the State of New Jersey, by a law 
approved March 31, 1869, authorized the united railroad companies 
of New Jersey to reclaim and erect wharves and other improve- 
ments in front of any lands then owned by them or held in trust 
for them on any tide-waters of the State, and when so reclaimed 
and improved to have, hold, possess, and enjoy the same as the 
owners thereof, subject only to the provisions that they ‘should pay 
for such grant unte the treasury of the State the sum of $20,000 
before the tirst dav of July next ensuing, and should also file in the 
oflice of the secretary of the State a map and description of the lands 
under water in front of the upland designated in said act; that 
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the sum of $20,000 was paid by the companies within the 
17 time limited and the map and description filed as required. 
exhibit D 9. 

(1o.) That an act of the Legislature of New Jersey, supplementary 
to the act to ascertain the rights of the State and of riparian owners 
In the lands lying under water, approved April 11, 1864, was passed 
on the thirty-first of March, 1569; that by a proviso to the third 
section of the same “all previous grants of lands under water or 
right to reclaim made directly by legislative act or grant or license 
power or authority so made or given to purchase, fill up, occupy, pos- 
sess, and enjoy lands covered with water fronting or adjoining lands 
owned by the corporation, grantee, or licensee named in the legislative 
act mentioned, its, his, ortheir representatives, grantees, or assigns,” are 
excepted trom the operation of said supplement; that im the fourth 
section of said act the riparian commissioners are authorized, for the 
consideration therein mentioned, toexecute and deliver in the name 
of the State of New Jersey, to all persons coming within the terms 
of said proviso, a paper capable of being acknowledged and recorded, 
conveying and confirming to them the title to all lands, whether 
then under Water or not, which were held by previous looishative 
grantor lease, either in the hands of the grantees or lessees or by 
their representatives or assigns. 

(16.) That under the provisions of said act the State of New Jersey 
conveyed to the Hoboken Land & Improvement Company, by deed 

dated December 21. IS6O, tor the consideration of S55.500, so 
1S much of the land and premises purchased of Edwin A, 

Stevens and others as was originally below the high-water 
mark of the river, and all lands under water in front of the same, 
and as was situate between Second and Fourth streets, if extended, 
“nicl in) front of Third =treet, if extended, to the exterior bulkhead 
ana pler lines established by the riparian commissioners, and em- 
bracing the premises claimed in the several suits against the Ham- 
burg-American Steam Packet Company and the North German 
Llovd Steamship Company, and that the said company and its 
grantees have been in the possession of said premises since the date 
of said conveyance. 

(17.) That on the twenty-sixth of September, 1866, the Ioboken 
Land & Improvement Company and Edwin A. Stevens executed a 
Cconvevalice ‘o the New York lloating Dry Dock Company for cer- 
tain lots and tracts of land, above and under water, in front of and 
to the east of First street, and the northerly half of Newark street, 
if extended, embracing the premises Claimed in the suits orddnist 
Adolph EE. Schmidt and others; that the said The New York Float- 
Ing Dry Dock Company transferred the same to Frederick Kuline, 
trustee of the German Transatlantic Steam Navigation Company, 
by deed dated August Ll, 1842, ihe said Kulne; on the same day, 
executing a formal declaration of trust to the said company; that 
on the ninth of November, 1872, the State of New Jersey, in consid- 
eration of 822,625, granted and conveyed to said Kubne, trustee as 
aforesaid, all the right and title of said State inand to the land and 
premises deseribed in the above-recited deed from the Iloboken 
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Dry Dock Company, and that the same has been in the pos- 
session of the said respective grantees from the date of the respective 
conveyances, 

(18.) That on the twenty-third of April, 1872, the Hoboken Land 
& Improvement Company made a conveyance to the North German 
Lloyd Steamship Company of a lot of land situate in front of and to 
the east of Third street, if continued to the Hudson river, and em- 
bracing the premises el: timed in the several suits against the North 
German Llovd Steamship Company and the Hamburg-Aierican 
Packet Company, and the premises have been in the possession of 
said company and its lessees since the date of said conveyance. 

(1%) That River street, as shown on the Loss map, cannot be ex- 
tended to reach the navigable waters of the Hudson river without 
crossing land outside of that shown on said map and without cross- 
ing land which, prior to April 28, 1874, belonged to the State of 
New Jersey, and which the said St ite, by deed of “that date, leased in 
perpetuity to the Morris & Essex Railroad Company. See Exhibit 
DDS. 

Irom these facts I find, as conclusions of law: 

(1.) That neither Col. John Stevens, in 1804, nor at any time 
thereafter, nor his grantees of any portion of the land delineated on 
the Loss map, bad power to dedicate to the public use as a lighway 
anv part of the land or water adjoining said lands and lying east of 
and below high-water mark of the river as it then existed, and that 

said Jand under water belonged to the State of New Jersey, 
20) and could only be dedicated or subjected to an easement by 

the State and its grantees. 

(2.) That the charter granted by the State of New Jersey to the 
Hoboken Land and Improvement Cmpany was a contract between 
the State and the COrporators ; that the fourth seetion expressly 
anthorized the corporation to fill up all lands covered with water 
fronting and adjoining the lands they might acquire, and to con- 
struct thereon wharves, harbors, piers, and slips, and all other struet- 
ures requisite or proper for commercial or shipping purposes, and 
that the only restriction Im posed Upon the corporation by the act 
Was that it should not fill up or build any dock, pier, or wharf upon 
any land under water “immediately in front of the lands of any 
other person or persons owning down to the water;” and that 
neither the plaintiff in these suits nor the State of New Jersey nor 
the public was “ another person owning down to the water,” within 
the legal meaning and intent of said charter or contract. 

(3.) Phat the provisions of the charter of Incorporation of the 
plarntith, so far as they are applicable to the subject of the pending 
controversy, negative the plaintiffs construction of its powers under 

id charter, in ‘that (1) it withholds from the corporate authorities 
any right or priv ilege as shore or ripart: an owners; (2) while 1t vests 
the couneil with power to take any lands that it may Judge neces- 
sury for the opening of Third street, it requires payment to be made 
to the owner for the fair value of the lands so taken and of the im- 
provements thereon, and the damage done to any district lot 
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21 or parcel or tenement by taking any part of it for such pur- 

poses: and (3) it expressly provides that nothing contained 
in the charter shall be construed to interfere with or impair the 
vested rights and privileges of any person or corporation whatever, 
except as to property taken for public use, upon compensation as 
provided for in the act. 

(4.) That the State of New Jersey, being the absolute owner of the 
land under water below high-water mark, which was the limit of 
the Stevens dedication of streets, had the right to fill in and make 
land as far as its ownership extended ; that the soil thus acquired 
and redeemed from the water was in no sense alluvian or accretion, 
which became the property of the shore-owner, but remained the 
land of the State or its grantees, and that no right or authority ex- 
isted in the shore-owner, by dedicating to the public streets to the 
limits of his ownership, to charge such newly-made land with the 
burden of an easement over it. 

(5.) That as to the two several suits against the Pennsylvania 
Railroad Company the loeus in quo is embraced within the deserip- 
tions of the deed from the Hoboken Land & Improvement Company 
to the Camden & Amboy Railroad Company, dated December 6, 
IS64, and also within the grant of the State to the united railroad 
companies of New Jersey of the date of March 351, 1869, wherein the 
said companies were authorized, for the consideration therein ex- 
pressed and afterwards paid, “to reclaim and erect Wharves and other 
Improvements in front of any lands owned by or held in trust for 
them,” subject to no restriction other than the regulations as to 

solid filling and pier lines before recommended by the ripa- 
22 rian commissioners, and that the defendant, who is the lessee 

of the said companies, is entitled to hold said premises against 
the claim of the plaintiff, unless compensation be first made tor the 
taking thereof according to law 

(6.) Phat as to the two several suits against Adolph E. Schmidt 
and others the /ocus in quo is covered by the description of the deed 
from the Hloboken Land and Ttaprovement Company to the New 
York Floating Dry Dock Company, dated August 51, 1572, and also 
within the grant from the State by its commissioners, under the pro- 
Visions of the fourth section of the supplement to the act entitled 
“An act to ascertain the rights of the State and of the riparian 
owners,’ ete., to Frederick Kulne, trustee, ete., under whom the de- 
fendants hold by mesne conveyance, and that they are entitled to 
retain the possession and ownership of said premises against the 
plaintiff until the same is condemned and payment therefor made 
according to law. 

(7.) That, as to the several suits against the Hamburg-American 
Steam Packet Company and the North German Lloyd Steamship 
Company, the /ocus in quo is within the grant from the State of New 
Jersey to the Hoboken Land & Improvement Company of the date 
of December 21, 1869, and also of the deed of conveyance from the Ho- 
boken Land & Improvement Company to the North German Llovd 
Steamship Company, dated April 25, 1572, and that the said de- 
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fendants are entitled to hold the said premises clear and discharged 
of any right or claim therein or thereto by said plaintiff. 
(S.) That none of the land and premises claimed by the 
25 plaintiff in either of the said several suits are subject to an 
easement in consequence of the dedication of public streets 
made by Col. Jolin Stevens in the Loss map of 1804. 
(%.) That the several defendants in the several suits should be ad- 
judged not guilty. 
24 Therefore, upon the said facts specially found as aforesaid, 
it is considered that the said plaintiffs take nothing by their 
said writ, but that they be in merey, &ec.,and that the said defend- 
ants do go thereof without day, Xe. 

And it is further considered that the said defendants do recover 
against the said plaintiffs seventy-five dollars for their costs and 
charges by them laid out about defense in this behalf before the 
court thereof, now here adjudged to the defendants and with their 
assent, according to the form of the statute in such ease made and 
provided, and that the said defendants have execution therefor. 

Judgment signed this twenty-fourth day of May, eighteen hun- 
dred and cighty-three. 


JNO. T. NIXON, D. J. 


2.) United States Cireuit Court, District of New Jersey. 


Mayor anp Councin oF THE City oF HoBpoken 
US, 
PENNSYLVANIA R. R. Co. 
Kjectment. River street. 
Mayor anp Counci. oF THE City oF Hopoken 
ve. 
PENNSYLVANIA R. R. Co. 
Kjectment. Second street. 
Mayor anp Councr, or THE City or Horoken 
vs. 
lTameurGc-AMERICAN Steam Packer Co. 
Ejectment. Third street. 


Mayor anp Councit or tHe Crry or Tlopoken 
vs. 
Nor Tu GERMAN LLoyp STEAMSHIP Co. 


Ejectment. Third street. 


Mayor anp Counci, or THE Crty or HoroKken 
vs. 
Apourn E. Scumiprt et al. 


Ejectment First street. 
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26 MAYOR AND CouNCIL OF THE Crry or HopokeNn 
VS, 
Apo.eu E. Scumipt ef al. 


Kjectment. Newark street. 


Examination of witnesses had at my office, No. 95 Washington street, 
in the city of Hloboken, in the district of New Jersey, in the presence 
of Malcolm W. Niven, the attorney for the plaintiff, and Tsaae W. 
Scudder, Esq., attorney for The Pennsylvania Railroad Company, 
one of the defendants, and Leon Abbett, attorney for all the other 
defendants, on the fourth day of August, eighteen hundred and 
eighty. 


On the part of the plaintiff was produced as a witness Arricur 
SPIELMAN, who, being first duly sworn, deposes and saith : 

lam a civil engineer and surveyor and do business in Ilo- 
boken; am a omember of the firm of Spiciman & Brusle | 
was employed by the plaintiff to make a map showing certain 
things in connection with the water front; did so in conjunction 
with Levi W. Post, a civil engineer and surveyor. Mr. Post repre- 
sented the Ifoboken Land and Improvement Company. (Phe map 


being shown to witness Is identified by him as prepared by himself 


and Mr Post.) ; 
(Map marked by me Exhibit P 1.) 


The map shows the water front of the city of Iloboken and 

various shore lines; the shore lines are lines of solid filling, 

27 extending from Ferry street to Sixth street, made at various 
times. 

The dark-brown line shows the natural ground above tide water, 
according to Loss map, 1804, and the shore line made in TSOd. 

The ereen-shaded line is the shore line according Lo map) made 
by Douglass for John Stevens, deceased, in 185%. 

The yellow-shaded line shows the shore line according to map 
made by W. W. Shippen i 1S55. 

The blue-shaded line along the water shows the present high- 
water line and extent of solid filling. 

The red fall line is the exterior line for solid filling as established 
by the riparian commissioners. 

The red broken line being the furthest east, as established by the 
riparian commissioners, shows the exterior line for piers. The lines 
as described are so marked on the map. 

The ground made since ISO4f is shown by vellow and is comprised 
between the Loss line of 1804 and the present line of S04 and the 
present line of actual filling. 

Ifudson street is shown on this map as it was shown on the Loss 
map. 

Newark street, First, Second, Third, Fourth, Fifth, and Sixth 
streets are shown on the map as they were on the Loss map, extend- 
ing down to the Loss line. 

There was at one time a map made by aman named Miller. The 


# 


# 


THE NORTH GERMAN LLOYDS STEAMSHIP COMPANY. 13 


shore line on that map was nearly identical in location with Ship- 
pen line, varying at some points. 
The Miller line is shown where it intersects Newark, See- 
2S ond, Fourth, Fifth, and Sixth streets, and at these intersections 
the line is marked “ Miller, 1864,” and is colored orange. 

River street was also shown on Loss map, extending from Sixth. 
to Fifth streets and from Fourth street to where it intersects the 
shore line on the Loss map. 

At that time Ferry street did not exist and was not laid down on 
Loss map. The present location of Ferry street was outside of the 
shore line as shown on the Loss map. 

between Fourth and Fifth streets, Hudson street, and the shore 
line,a public square was laid out on the Loss map. It was called 
Hudson square on the Loss map. 

We used Iludson street as a base line in all measurements in 
making this map, because it was the most easterly street on the Loss 
map, Which ran the whole length of it. 

The distance from HIludson street to the Loss line is marked on 
this map in figures on the north and south side of each of the streets 
running east and west. It also shows the distance from Hudson street 
to the present line of solid filling. It also shows the distance be- 
tween the different shore lines in figures on the streets south of Fifth 
street. 

It also shows the difference between the streets as actually laid 
out to-day and as originally planned on the Loss map. 

Newark street lias been widened east of Hudson street wider than 
on the Loss map. River street has been widened on the east side 
from Ferry to Sixth street; it is indicated by the original line being 
dotted and the present line being a full line. Newark street has 

been widened twenty-five feet; it was originally fifty. 
=) River strect has been widened from sixty feet to seventy 
feet. 

No change has been made on the north side of Newark street; 
all of the south. The change was made on the east side of River 
street and none on the west. 

None of the other streets on Loss map have been changed down 
to the line on Loss Prhap. 

Where the streets have been continued easterly and southerly of 
the line on Loss map the same width has been maintained, except 
Third street, which has been widened ten feet on each side east of 
River street. 

Riparian grants, beginning at the north, are shown on said map 
as follows: 

lirst. Geant of the State to Hoboken Land and Improvement 
Company December 21st, 1869, is shown by a red shaded line. 

Second, Grant of State to Hoboken Land and Improvement Com- 
pany May llth, 1S72, being a narrow strip. 

Third. Grant of State to United New Jersey Railroad and Canal 
Company by act of Legislature March 51st, 1869. 

Fourth. Grant of State to The German Transatlantic Steam Nav- 
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igation Company November 9th, 1872. All these grants are shown 
by a red shaded line. 

These grants extended across the east ends of Third street, See- 
ond street, First street, and partly across Newark street, as delineated 
on P 1. 


Being cross-examined by Mr. Scupper : 


(). The street lines on Ross map extend only to the high-water 


line, colored brown on this map? 
oO) A. Yes, Sir. 

(). Have you delineated the improvements on the reclaimed 
land on map, P 1, between the natural ground, colored brown, on 
the west and the high-water line on the east ” 

A. I have not. 


(Q). On Loss’ map is there any seale of width marked for River 


street ? 

A. Yes, sir; it is marked sixty feet. 

(). On Loss’ map ts there any scale for Third street ? 

A. There is; marked fifty feet. 

(). East of River street, as shown by vour map, P 1, what is the 
width of Third street shown on map, P 1? 

A. It is seventy feet. 

(). Across the line of Third street, as delineated on map, P 1, east 
of River street, is there any improvement; if so, what? 

A. There is a bonded warehouse, a Government bonded ware- 
house, built of brick. 

(). Immediately south of the southerly line of Second street and 
in continuation of River street southerly, as delineated on P 1, are 
there any Improvements; and, if so, what? 

A. There are none on P 1, but there are some in fact. 

~ Please state them. 
There are the two-story brick buildings of the Del Jaware and 
mit an canal. 


(). Continuing River street southerly from the southerly side of 


Second street, as delineated on P 1, would the line cut in two the 
building ? 
ol A. It would. 
(). Of what material is the building made? 

A. Of brick. 

(). Continuing River street, as delineated on map, P 1, from the 
southerly line of Second street down to Ferry street, as thereon 
shown, What other improvements would such continuation inter- 
sect or strike ? 

A. Stevens’ Battery and some shops of the Hoboken Land and 
Improvement Company, a dancing platform in * Otto Cottage ” 

garden, a carousal, and some more shops of the ILloboken Land and 
Tmproveme nt Company. 

(). Can you say when the improvements were put in by the Dela- 
ware and Raritan Canal Company or the Camden and Amboy Rail- 
road Company immediately south of Second street, as delineated on 


P1? 


oe 
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A. About 18 years ago, I believe. 

(). When was the shed of the Stevens Battery spoken of erected ? 

A. About thirty vears ago. 

Q. When were the shops: erected immediately south of the Stevens 
Battery on the line of River street continued southerly, as delineated 
on P 1? 

A. I do not know. 

(). How long can you remember these shops being in existence 
on the line of River street south of Second street, as delineated on 
ge 

A. About twenty-six vears. 

(), Would this answer apply to all the shops down to Ferry 

street? 
de A. It does 
Q. You have spoken of a Miller map; do you know any- 
thing of the survey which gave rise to that map? 

A. : do not. 

(). To what use is put the space included in the grant to the 
Fath in Transatlantic Steam Navigation Company November Yth, 
ISi2? 

A. There is a bonded warehouse on it ; and also it is used for 
piers anid shipping Purposes, 

(). Between the present high-water line on the east and the west- 
erly boundary of the grant to the German Transatlantic Steam 
Navigation Company what improvements are there ? 

A. A bonded warehouse, the Kagel Hotel, and a portion of an old 
shop. 

(). Assume that the line of First street is extended easterly from 
the easterly line of River street, as delineated on P 1, to the present 
high-wate r line, what Improvement would these lines intersect ? 

A. None. 

(). TL see on Pl vou have marked lines whie h would appear to be 
old ple r lines: are the ¥ 80 intended ? 

A. Be nev are; thev show the old pie r lines seentiee to Mr. Ship- 
pens survey. 

The reclamations below tide water, shown on P 1 and covered 
vellow, were made by whom ? 

A. By the Hoboken Land and Improvement Company and their 

vrahtees, 
oe (). From what data did you get the shore line according 
to Loss’ map? 

A. From a tracing othe original map on file in Hackensack, 
Which was found to agree exactly with a tracing made by Mr. Post. 

(). Can vou tell us the whole amount of land reclaimed east of 
the shore line according to Loss’ map, excluding the piers ? 

A. 1 cannot. 

The property included in the lines of the grant to the Unitea 
New Jersey Railroad and Canal Company is how used ? 

A. Por repair shops and office and pier. 

(). Is this used in connection with the navigation of the Delaware 
and Raritan canal and the business of that company ? 
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(). Can you state from recollection how long such use has existed ? 


A. I think about 14 or 15 vears; it may be longer. 

Q). Ilave vou shown on P 1 the distance between the east side of 
River street, as delineated thereon, and the exterior line for solid 
filling ” 

A. No, sir; [ean tell by the seale, and will give it approximately. 

QJ. Following the continuation of the northerly line of Second 
street from the easterly line of River street, as delineated on P 1, to 
the exterior line for solid filling, what is the distance ? 

A. About five hundred and twelve feet. 
o (). Going northerly from the lines delineated on P 1 as the 
lines of the grant to the United N. J. RoR. and Canal Com- 
pany, state the use of the land under water ineluded in the grant to 
Hoboken Land and Improvement Company December 21st, 1869, 

A. It is used for piers and docks by the Bremen and Hamburg 
Steamship Companies. They carry on commerce between the 
port of New York and TLambuarg and Bremen. The port of New 
York extends over to the property oeeupied by these companies. 
The transportation of the Delaware and Raritan Canal Company ts 
between Philadel polite and New York, and boats of the canal com- 
pany are laid up on that property included in the grant to the 
United N. JOR. Re and Canal Company for repairs, and they have 
also been constructed right across what would be a continuation of 
Second street, as delineated Ol) |’ l, east of River street, 

(). Take the lines of First street, as delineated on P 1, east of River 
street, and state how the property Is used, 

A. [tis used asa pier by the National Steamship Line, and ecom- 
merece is carried on by that line between the port of New York and 
London and Liverpool, 

(). Can vou state how long avo Third street east of the line of 
River street, as delineated on P 1, was widened from 50 to 70 feet 7 

A. About 16 or 17 Vvears ago, 

(). Continue River street, as delineated on P 1, southerly and it 
Intersects what ? 

A. It interseets the property of the Delaware, Lackawanna and 

Western railroad. [tis used for pliers for shipping coal and 


oe Iron, &e., and the general purposes of the railroad company. 
(). ‘Tirese piers he across the line of River street, as deline- 


ated on P 1? 
A. They do. 
(). [low many piers would River street, continued south, as delin- 

eated on P 1, intersect ? 

A. Six pliers; two or three of these are in the limits of Hoboken 
city. Upon reflection, | think it would intersect three in Hoboken 
and fourin Jersey City south of the Hoboken line. 

(). Hlow much distance from north to south, at or about right angles 
to the line of Ferry street, Is occupied by these piers ? 

A. About one thousand feet. 

(). About how much space from north to south is occupied hy 
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these piers within the boundary line of Hoboken, opposite the line of 
River street. as delineated on P 1? 
} A. About six hundred and fifty feet. 

(). Can you tell how far south of the southerly line of Newark 
street, at the westerly line of River street, as delineated on P 1, the 
prope ty of the Hloboken Land and Improvement Company extended 
by their original title? 

A. 1 cannot accurately, but can approximately; I should say 
about eleven handred and fifty feet. 

(). The red line, being the most southerly red line delineated on 
’? 1, is intended to represent what? 

A. ‘The northerly boundary of the Delaware, Lackawanna and 
Western Railroad Company, the lessees of the Morris and’ Essex 

Railroad Company. The pier at the foot of Newark street, as 
ob delineated (rn) r 1, is at present occupied by the New Jersey 

lee Company. The pier marked “ pile pier, Mareh, 1875,” de- 
lineated on Pol, is used as a general shipping pier, at which tran- 
sient steamers discharge and load again for foreign ports. It is also 
eccuplied by a cotton compress for pressing cotton for shipment. 
The pier, as delineated on P 1,marked “ pile pier, June, 1869,” is used 
for brick and sand and landing for excursion boats. Near the foot 
| of Sixth street, as delineated on P 1, is a pier used for coaling tugs 

and steamboats. 


Redirect by Mr. Niven: 


(). The street marked Newark street on P 1 is the same as the 
Philadelphia post road on the original Loss hap t 

A. Yes, sir; the names and numbers of the streets with this ex- 
ception and that of Ferry street are the same on the two maps, 
lerry street not being shown on the Loss map. 


further examination of the witness adjourned to a day to be here- 
after tixed. 

August 4th, ISSO. ! 
CHARLES MEYERS, 


US. Commissioner. 


SEPTEMBER 23, 1880. 

I;xamination continued in the presence of the same attorneys as 
above iit ntioned, 

The plaintil offers in evidence extracts made from deeds, which 
deeds are contained in the register’s office of the county of Hudson, 
for the purpose of showing that certain property in| ILoboken was 
CONVeEVE { by references to Loss’ map. The said extracts show the 
names of the grantors, the grantees, the description of the property 

conveyed, with the book and page in the register’s office. 
vi Though informal as evidence, they are admitted subject to 

a test as to their aecuracy by production of duly certified 
copies of the deeds referred to if at any time deemed desirable by 
either party. 

Exhibit P 2.—Jolhn Stevens and wife to Peter Crighton. Recorded 


v—lio 
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in Bergen county clerk’s office, in Liber U, page 297, showing con- 
vevance of lots 75 and 760n Loss’ map. Deed dated April 10, 1805. 

exhibit P 5.—John Stevens to Edwin A. Stevens. Deed dated 
February 1, 1522. Recorded Liber 6 of Transcribed Deeds from 


Bergen County, page 258. " 
Exhibit P 4—Kdwin A. Stevens to John White. Deed dated . 
June 12, 1852. Reeorded in Bergen county clerk's oflice, in| Book “ay 
L,3, page lol. Conveys lot 59 on Loss’ map. 
Exhibit P 5.—Kdwin A. Stevens and others to Hoboken Land 
and Improvement Company. Deed dated May 6, 1539. Recorded t 
in Liber 15 of Transcribed Deeds, page 105. 
Exhibit P 6—Hoboken Land and Improvement Company to 
Ilenry Livessy and wife. Deed dated April 1, 1849 Recorded | 
Book 22 of Deeds for Hudson County, page 463. 
exhibit P 7.—Ifoboken Land and Improvement Company to 
Charles Idell. Deed dated October 25, L851. Recorded Book 22 of 
Deeds for ILudson County, page 505. 
Exhibit P S8—Hoboken Land and Improvement Company to | 
Peter Kerrigan. Deed dated October 24, 1866. Recorded Liber 
l41, page 140. 
exhibit P.—lLoboken Land and Improvement Company to Jur- 
gen I’ TL. Meyer. Deed dated November 12,1566. Recorded 
os Book 141, page Loo. 
exhibit P 10.—Hoboken Land and Improvement Com- 
pany to New York Floating Dry Dock Company. Deed dated Sep- - - 


tember 1, 1S66. Reeorded Book 137, page 40. 

exhibit P bl1—New York Floating: Dry Dock Company to Ired- 
erick WKuline, trustee of German ‘Transatlantic Steam Navigation 
Company of the City of Hamburg. Deed dated August o1, 1572. 
Recorded Liber 246, page 504. 

Mxhibit Po 12.—The German Transatlantic Steam Navigation 
Company of the City of Tlamburg to Adolph EE. Sclimidt and Leo- 
pold Goldschmidt. Deed dated January 25, S78. Recorded Liber 
020, page Lob, 

Exhibit P t5.—Hoboken Land and Improvement Company to 
the North German Llovd Steamship Company. Deed dated April 
y 5 ¥ S72. Recorded Book 2d, pruve nue 

Exhibit P 14—Cornelius Harring, agent of forteited estates, to 
Jolin Stevens. - Deed dated July 26, 1754. Recorded in Bergen Co. 
clerk’s otlice, Book Dof Deeds, page 457. Conveying the Hoboken 
tract. 

Exhibit P 15.—A. tracing of “a plan of the new city, Hoboken, 
county of Bergen, State of New Jersey. Hoboken, March, 1So4. 
Made by Charles Loss, eity surveyor.” Endorsed: “The above plan 
is tiled in the elerk’s oftice of the county of Bergen the Sth day of 
April, 1805. Hlenry Van Dalsom, clerk.” 


Mr. SreinMAN, being further examined by Mr. Niven: 


Q. Please explain what Exhibit P 16 is; how it was made, and x. 
What it shows. 
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A. This tracing is an appendix to the large map, P 1, 
Ov showing the docks south of Ferry street to the canal, and the 

manner in which they will be intersected by producing River 
street and Hudson street southerly to the canal. What I term the 
canal is simply a part of the river ranning up between the docks 
and wharves and forming a basin and used for dockage purposes. 
The original tracing was prepared by Mr. Post from surveys made 
by him and myself jointly. The shaded blue line on this tracing 
shows the extent of solid filling under the docks at the present 
time. 

(). [f River street were continued far enough south it would ex- 
tend to tide water, as shown on P 16” 

\. It would. 

(). The tide ebbs and flows at the foot of all these streets ? 

A. It does. 

(). In wour former testimony, taken August 4 last, vou say “the 
dark brown line on P 1 shows the natural ground above tide water, 
according to the Loss map, 1804, and the shore line made in 1804.” 
You mean that the dark brown line shows the natural ground above 
the shore line, as shown In Loss’ map? 

A. It does. 

(). The fine black line at the easterly edge of the brown color in- 
dicates what? 

A. Indicates the shore line, according to the Loss map of 1804. 
I do not mean that it was a shore line made in 1804; it was the 
shore line as existing mm TSO. 

(). Can vou fix a date before which Ferry street did not ex- 

ist. 
LU) \. It did not exist twenty-seven vears ago. 
(). Mr. Seudder, on lis cross-examination, referred to Goy- 
ernment bonded warehouses at the foot of Third street; what did 
vou mean by that—that the Government owned them ? 

A. Tmeant that they were used as Government bonded ware- 

houses, and are still so used. 


Cross-examined by Mr. Scupper : 


() What is the length of the piers from the bulkhead on map, 
Exhibit P 16, from the bulkhead as actually in existence ? 

A. The most northerly pier is about six hundred and seventy-five 
fect easterly of the bulkhead: the next pier is about seven hundred 
ane fifteen feet long, and the next one is about seven hundred and 
forty feet. 

() West of the balkhead line how much filling has been made 
between that bulkhead line and original high-water mark ? 

A. I can't speak accurately. 

(). By estimation ? 

A. I should estimate it about half a mile. 

(), You mean about half a mile from original high-water mark ? 
A. Yes, sir. 

The property delineated on P 16—is any part of it on Loss’ 
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A. It is not. 

Q. The piers and basins delineated on P16 are used by what 
company ? 

A. The Delaware, Lackawanna and Western Railroad Company, 
as lessees of the Morris and Essex Railroad Company. 

(). The Morris and Essex railroad extends from ILoboken 
4] to where? 
A. Phillipsburgh, on the Delaware river. 

(). And the Delaware, Lackawanna and Western extends from 
Phillipsburgh to Binghampton, in the State of New York ? 

A. Yes, sir. 

‘a These piers and basins are used for what ” 
lor the reception and transportation of freight. 

Q To what points transported ? 

A. To New York and the Eastern States, and as T believe to other 
places. ° 

(). South of the most southerly pleron Exhibit P16 is therea 
bulkhead line and solid filling west which would admit of the con- 
struction of other piers”? 

A. There are several other piers there now besides those shown 
on Exhibit P 16. 

Q). Ilow far south of the present most southerly pier on P 16 is 
the land reclaimed so as to admit of the construction of other piers ? 

A. [suppose it is practically that way as far as the city line, and 
further. 

(). Extending River street southerly how many piers would it 
cross ? i 

A. [ could not say from memory, but T should judge as many as 
ten. 

(). These reclamations—were they or not hecessary soas to get to 
water where piers eould be erected, which water would be sufficiently 
deep for purposes of navigation ? 

The depth of water was sufliciently deep in places 
42 westerly of this line, but this line of reclamation forms a 
boundary of uniformly deep water. 
Do you know whether there were any grants of land under 
water made to the Morris and [essex railroad by the State? 
A. I do not, positively, 
Q. Why do you say that Ferry street did not exist twenty-seven 


years ago ? 


"9 


A. Because | rowed across it in cl boat tWenty-seven | Vears ago : 

Q. The basin that you have spoken of—what is the distance 
that the water flows therein from the end of the pier to the bulk- 
head line? 

A. About seven hundred and forty feet. 

What ts the width of the water-way in that basin ?— 

A. One hundred feet. 

Q. What is the width of the water-way between the most north 
erly pier on Exhibit P 16 and the pier next south ? 

A. About one hundred and forty feet. The depth of the water be- 
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tween the most northerly pier and the pier next to it on P 16 is, in 
my judgment, at the bulkhead about ten feet. 

(). Between what piers are floats used whereon to transport cars 
with merchandise to the city of New York and elsewhere? 

A. Between the most northerly pier and the one next to it. 

(). Have you any means of knowing what was the depth of water 
in the vear L804 immediately east of the dark line which bounds 
the color brown on map, Exhibit P 1? 

A. I can’t say. 


Redirect by Mr. Niven: 


1") (). Can you tell who are in’ possession of the premises at 
the foot of Third street, of Second street, of l‘irst street, of 
Newark street, and of River street south of Second street ? 

A. The Bremen Steamship Company, foot of Third street, and also 
the Hamburg Company; at foot of Second street are the Penn- 
svivania Railroad Company, lessees of the Delaware and Raritan 
Canal Company; at foot of l‘irst street are the successors of the 
Nagle Line; the Pennsylvania Railroad Company on River street 
Immediately south of Second street, and the Hoboken Land and 
Improvement Company immediately south of the Pennsylvania 
Railroad Company to the northerly boundary of the Morris and 
essex railroad,and the Morris and Essex from there tothe boundary 
of the city; at the foot of the street is the Hoboken Land and Im- 
provement Company. 


Recross by Mr. ScuppER : 


(). On Exhibit P 1 there are vellow lines representing piers and 
a bulkhead line; have these piers been obliterated in fact by filling 
where the delineation shows them to be in the light brown color? 

A. Thev have. 

(). Such parts of the plier or bulkhead line colored vellow as are 
now on this map shown to be easteriv of the present high-water 
line—do they exist in fact and have they been removed ? 

A. ‘They do not exist in fact, and have been removed. 


ARTHUR SPEILMAN. 


14 The plaintiff rests, reserving the right to offer the book 

and page of recording, P15, and to offer a declaration of 
trust from Frederick Kulne to the German Transatlantic Steam 
Navigation Company, and such other proof as he may deem neces- 
sary on examination of the proofs already in; otherwise to give 
notice In writing of case being closed. 

September 25, ISSO. 
CHARLES MEYERS, 


7 


lL N, Commissioner. 


Plaintiff offered in evidence the following laws and ordinances 
affecting the city of Hoboken: 

“An act to incorporate the city of Hoboken,” approved March 
2Zsth, 1855 (Laws 1555, p. 448). 
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Third street shall constitute the first ward of said city, and all that 
part lying north of the middle line of Third street,” &e. 

Sec. 5. “ For the second ward, in Washington street, near Fourth,” 
Ke, 

Sec. 40, sub, sixth, tit. IV, of the powers of the council. “ To 
the easterly line of Iludson street—to the northerly line of Seventh 
street.” (This part repealed by act March 23, 1859, see. 10.) 

Sec. 40, sub. seventh. “To regulate and order the building of a 
dock at the foot of Third street, in said city, at the expense of said 
city,” ke. Xe. (See this sub., exh. A, hereto annexed.) 

Sec. 55. And be it enacted, That the council shall have power 

to take any lands that they may judge necessary for the 
do opening of Third street, upon paying to the owner the fair 

value of the lands taken and of the improvements thereon 
and the damage done to any distinet lot or pareel or tenement by 
taking part of it for such purpose: Provided, That the owners of 
property benefited thereby shall pay a just and equitable propor- 
tion of the expenses and costs of opening said street. 

“An act to authorize the mavor and council of the city of Iloboken 
to sell or exchange the lands known as the burving ground, in the 
city of Tloboken,” approved March 20, 1857 (Laws 18967, p. 4S). 
The preamble recites a deed from the company to city of ground, 
Oet. 1, 1855. Act also names Hudson, River, Sixth, and Seventh 
streets. 

“An act to authorize certain streets marked out on a plan of the 
city of Iloboken to be changed,” approved Mareh 6, 1558 (Laws 
1858, p. 255). Names [Tudson, Seventh, Second, Sixth, and Eighth 
streets. 

“An act to create a new township in the county of [ludson, to be 
called the township of Weehawken,” approved Mareh 15, 189% 
(Laws 1899, p. 368). Names Eighth, Hudson, Seventh, River, and 
Sixth streets. 

“An act authorizing the mayor and council of the city of Hoboken 
to raise money by temporary loan for the purpose of distributing 
relief to the families of volunteers engaged in the war service of the 
United States,” approved March 19, [S862 (Laws 1862, }). eth). 

Names First, Washington, Newark, and Bloomficld streets. 
1) “An aet to vacate a portion of an alley called Court street, 

In the city of Hoboken,” passed March 21, 1865 (Laws 1865, 
p. 411). Names Court street, Seventh and Eighth streets on Loss’ 
map. 

Supplement to eity charter, Mareh 21, 1865 (Laws 1865, p. 412). 
See. 15 names Garden, Fourth and Fifth streets. 

Supplement to city charter, March 21, 1866 (Laws 1866, p 570). 
Names Third, Adams street to Iludson street. 

Supplement to city charter, April 6, 1866 (Laws 1866, p. 1015), 
Names Kighth, Hudson, Seventh, River, Sixth, Ferry streets, Willow, 
Newark, Paterson plank road. : 

Supplement to city charter, approved April 4, 1867 (Laws 1867, 
p. 689). See. 1, sub. eighth, names Bloomfield street. 


Sec. 2. “All that part of the city lying south of the middle line of 


Sei Yate se 5 


* 
ee — ly 


Agent mabe 
a eS 


my c 


~~ 
— 


eI 8 TOM a“, 
Se ae lee 


t 


at 


7 eo Me 
ee lly ee lll ee oe 


SPR 
| = 
4 


re ~<a) <h* * 


»*%, 


— 


IP 2 TOM «,, era, « 
eS ee ae we 


THE NORTH GERMAN LLOYDS STEAMSHIP COMPANY. 93 


Supplement to citv charter, approved April 7, 1868 (Laws 1868, 
p. 838). Names Fifth, Fourth, Garden, and Willow streets. 

“An act to create a fourth ward in thecity of Hoboken,” approved 
March 16, 1860 (Laws 1869, p. 411). Names Willow street. 

Supplement to city charter, approved February 23, 1570 (Laws 
IS70, p. 277). Names Willow street, Newark avenue, Hackensack 
plank road. 

Supplement to city charter, approved April 6, 1871 (Laws 1871, 
p. L421). Sees. 16 and 19 name Second, Thirteenth, and Ferry 
streets, Eighth, Willow. 

“An act to provide for the construction of a main sewer in 

47 the city of Hoboken and township of Weehawken ” (Laws of 

Is75, p. 790). Mentions Jefferson, Second, Fifteenth, and 
Sixteenth streets. 

Supplement to charter (Laws of 1875, p. 558). Mentions Garden, 
Willow, Hudson, River, Fourth, and Fifth streets; improvement of 
Hudson and Church square. 

Supplement to charter (Laws of 1873, p. 749). Mentions Meadow 
and Fifteenth streets, 

Supplement to charter (Laws of 1874, p. 40: °). Reannexing Wee- 
hawken. Mentions Bloomfield street. 

Supplement to charter (Laws of 1874, p. 521), Joundaries of 
Ifudson square defined, Hudson street, Fourth street, Fifth street, 
and [ludson river. 

Supplement to charter (Laws 1874, p. 524). Improvement of 
squares. Mentions Iludson, Garden, Willow, Fourth, and Fifth 
Streets. 

Supplement to act providing for main sewer in Hoboken and 
Weehawken (Laws of 1874, p. 559). Mentions Jefferson, Second, 
Mighth, Clinton, Willow, Garden, Meadow, Thirteenth, First, Ferry. 


Ordinances. 


An ordinance relating to streets, approved January 9th, 1858. 
Names on Loss’ map adopted, except Phila. Post road to be called 
Newark street, and Court street Ferry street; River street to extend 
and ran from Third to Fourth, and from Fifth to stone wall 
east; Hudson street to extend and run from Ferry to Seventh; 

Washington street to extend and run from Ferry to 
4s Seventh: Bloomtield street to extend and run from Newark 

to Seventh: Garden street to extend and run from Newark 
to Seventh: Meadow street to extend and run from Newark 
to Fourth, and from Fifth to Seventh: Newark street to ex- 
tend and run from Iludson to line ditch; First street to extend 
and run from Hudson to line diteh: Second street to extend and 
run from Iludson to line diteh; Third street to extend and run 
from River to line ditch; Fourth street to extend and run from 
Ktiver to line diteh; Fifth street to extend and run from River to 
line diteh : Sixth street to extend and run from River to line ditch ; 
erry street to extend and run as now established (Jan., 1853) ; 
Court street to extend and run from Newark to Seventh. 
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An ordinance to authorize, license, and permit the Hoboken and 
Weehawken Horse Railroad Co. to lay tracks and ran cars thereon 
in the city of Hoboken, approved January 4, 1860. Names Ferry, 
Washington, Newark, Second, Fourth, Sixth, Eighth. 

An ordinance to amend an ordinance entitled An ordinance re- 
lating to streets, approved January 9, 1355, passed October 5, 1875, 
approved October D, IS7o, provides that see. 7, entitled An ordinance 
relating to streets, January 9, 1858, be, and the same is hereby, re- 
pealed, 

2nd. That Newark, First, Second, Third, Fourth, and Fifth streets 
shall each run and extend from westerly line to city to high-water 
mark on Iludson river; that Sixth street shall run and extend from 
River street to westerly boundary of city; that Seventh street shall 
run and extend from Ifudson street to westerly boundary of 

city. 
49) ord. That each of said streets mentioned in said preceding 
section shall not be less at any point than fifty feet wide, aud 
that no court-yard on either or any of said streets shall extend into 
same beyond a distance of six feet and six inches. 

4th. All ordinances and parts of ordinances inconsistent with the 

provisions of this ordinance be, and the same are hereby, repeated. 


United States Cireuit Court, District of New Jersey. 


Mayor AnD Councin or THe Crry or LTlopoken 
’s. 
Pexnsy _LvVANIA R. R. Co. 
Kjieetment. River street. 
Mayor anp Councis or tHe Crry or Tlopnok ex 
is, 
; PENNSYLVANIA R. R. Co. 
jeetment. Second street. 
Mayor AND CouNcIL OF THE Crty OF HoBpoKEN 


is, 


[faupunre-AMERICAN STEAM Packet Co. 
jectment. Third street. 


50 Mayor anp Councis ov tHe Ciry or TlonoKken 
is. 


NorRTH GERMAN Lioyp STEAMSHIP Co. 
ljectnent. Third street. 


Mayor anp Councin or THe Crry or Topokes 
is. 


Apotpn E. Scusmipt «ef al, 


Kjectment. First street. 
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MAYOR AND CouNcIL OF THE City OF HOBOKEN 
is. 
Apoteu E. Scusmiprt et al. 


Ejectment. Newark street. 


It is hereby stipulated and agreed between the parties and their 
respective attorneys that the examination of William W. Shippen, 
signed by him and sworn to before Frank G. Haughwout, notary 
public, New York city, be read and used in the above-entitled suits 
with the same force and effect as if the same had been duly taken 
before a United States commissioner in New Jersey, and that for 
all purposes the same shall be considered as testimony in each of 
the above causes. 

: LEON ABBETT, 
Attorney for All Def ndants Livcept T hose Represented 
hu Hlon. I. W. Scudder. 
5] I W. SCUDDER, 
Attorney for Penna. R. RR. Co. 
MALCOLM W. NIVEN, 
Attorney for Plaintiff. 


Examinntion of witnesses for the defendant had in the presence 
ot Maleolm W. Niven, hs. attorney for the plaintiff; Isaac W. 
Scudder, Esq., attorney for the Pennsylvania Ratlroad Company, 
one of the defendants, and Leon Abbett, lisa. attorney for the other 

defendants, on the fourth dav of March, ISS1. 


On the part of the defendants was produced as a witness WILLIAM 
W. Suiprex, who being duly sworn, deposes and says: 


lam president of the Tloboken Land and Improvement Com- 
pany. Tam also one of the executors ander the will of Edwin A. 
Stevens, deceased, | first went to Iloboken on the first of January, 
ISd7. Leame there as genera! agent of the company. I was not 
familiar with TLoboken before that time, but from that time to the 
presen | liave been farniliar with the property of the Company and 
the property’of Mr. Stevens, and have bad charge of it. 


(Witness looks at copy of Loss’ map in evidence as Extlibit P 15 
and says :) ; 
[am familiar with the premises shown on that map; there have 
been changes in the outlines of the property from 1505 up to the 
tine that | saw it. 
a (). In the deed to John Stevens, in evidence as Exhibit P 
li, the southerly boundary of the tract conveyed to him ts 
deseribed as follows: Thence southeasterly down the hill to the edge 
of the meadow, where the creek runs near the upland—that creek that 
parts Hoboken and Harsimus; thence easterly along said creek as 
itrunsto Hudson and North river. Does the loss map show this 
southerly boundary ” 
A. Xo. 
l—1 75 


26 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN VS. 


Q. Can you tell what the line represents in the southerly bound- 
ary of the tract as shown on the Loss map? 

A. [t is intended to represent, evidently, the shore of the cove 
from Ifudson river up to the westerly line of Washington street, but 
beyond threat point westerly I do not think either the northerly or 
the southerly line in continuation represents the shore front of the 
cove westerly. The shore front was farther west and the cove ran 
farther back than is shown on this map. [LT understand that the 
single dotted — on Loss’ map were intended to represent the bound- 
ary between meadow land and upland: where there are double 
dotted lines they (rit probably represent old arm roads, 

(2. What was the name of this ereek that was referred to in the 
deed to John Stevens ” 

A. It was called Hoboken ereek ; the creek ean be traeed still, 
although it is very much cut off by streets, ete.: but a large ports 
of it can be traced; it ran in crooked lines from near where the 

Paterson plank road strikes the meadows (about the contin- 
D2} uation of First street) to the tide bank, near the line of the 

extension of Meadow and Newark streets; the course of it 
Was entirely outside of the land shown on Loss’ map. 

(). There is a pier shown on the southerly extremity of the prop 
erty on the Loss map. Was that pier in existence at the time you 
went to Iloboken in IS47 7 

A, No, SI. 


i) Ilas it been there at any tiie sinee ” 


: 
A. No. 
AZ. | ~ there any evidence of any pler Cver having been th re” 


A. There Is ho visible evidence oft any pol I" having Doen there: 
this pray rly Was filled in at thos porn partly before | came there 
anid partly after | came there. ‘ 

(). State what is the present condition of the leaned where that pier 
is shown on Loss’ may. 

A. Its tilled in solidly and is occupied partly by Ferry street and 
partly by the Morris and Essex I. R. depot, except possibly a few 
feet of the most extreme end may be now water under the pile-work, 

(). Whats the Philadelphia post road now called, which is shown 
as the most southerly highway on the Loss map? 

A. Newark street; the Loss map does not show Ferry street or 
any other highway where that is now laid out on the mans. 

(). What was the condition of the river end of the Philadelphia 
post road or Newark street in 18477 

A. It was opened or partly opened down to the then bulkheads 

of the river and from there to the west: [| dont think it was 
4 opened fifty fect wide: the north side of it was marked by il 
fence which enclosed a pleasure ground contected with the 


Otto cottage, and on the south of it was the ferry vard, the fence of 


which, T think, stood in about the southerly line of Newark street. 
(). Where Was the bulkhead (ot) the river of W hich vou al ak ? 

A. It was about where the shore line is shown on Exhibit P Ll as 

of the vear TS! or 1850. T think these two lines were intended to 


be identical from the southerly extremity up to the line of Third 
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street, but from differences in surveys of different surveyors or from 
some other cause they appear to be some feet apart on the map 
marked Exhibit Pl. That part of Hoboken which lies between 
the northerly boundary line of Jersey City and the southerly line of 
the land conveyed to Jolin Stevens in 1754 was acquired by the 
Hoboken Land and Improvement Company or its grantors from 
Anthony Dev, Mr. Newkirk—I think Garrett Newkirk—and there 
nav bave been another outside party. No portion of this track 1s 
described in the deed of 1784 to John Stevens. I think that these 
purchases were all made subsequent to the making of the Loss map. 

(). Will vou please describe the condition of the property in Ilo- 
boken in IS4Z between the southerly line of the property shown on 
the Loss mapand the north line of Jersey City as that line now 
CXIists ? 

A. South of the line of the Loss map it was filled in from about 
the easterly line of Washington street down to the ferry and south- 
erly about 200 feet south of the southerly line of Ferry street. 

(). Where were the ferry buildings situated in 1847? 

me) A. [think they were about in what would be the line of 

Ferry street where it would be cut by the extension of the 
easterly line of River street. The slips are shown on Exhibit P 
in the extension of the line of Ferry street, colored vellow. The 
pink line at the southerly extremity of Exhibit P 1, being the line 
crossing the extension of Ferry street, is the boundary line of the 
property of the Morris and Essex R. R. Co. and the Hoboken Land 
and Tmprovement Co. The easterly line shown on the Loss map I 
have always understood to be the line of high water of the Hudson 
river, and from my own knowledge of it above Third street I know 
it was high water 

(). State what changes have been made since 1847 up to the pres- 
crf ti ne in the sout therly extension be yond the southerly line of 
L (rss Fd t}> 

The land has been tilled in where it was not filled in in 1847 
and extended out into the river; filled in south, east, and west ; and 
the ferry houses have been carried out and placed farther north and 
farther cast, its shown on Exhibit P 1. The land is now filled out 
solidly to >the lines of IST9,as shown on Exhibit P 1. Where there 
are ho structures appearing bevond that line they are merely piers 


‘on piles and not solid filling. Ferry street has been built up on the 


northerly side since then—one lot west of IHludson. street and one lot 
eastof TTudson street-—and south of the pink lineon Exhibit P 1 are 
now the depots. tracks, and buildings of the Morris and Essex RT. Co. 
In IS47 south of Ferry street there used to exist the Atlantic 
56 Hotel and the Hudson County Uotel, which have been re- 
moved and the railroad buildings, tracks, and depots put in 
their places—built on the site thereof. There was a map made 
in 1852 which showed the condition of the shore front and buildings 
at that time. 
This map is offered in evidence and admitted as Exhibit D 1, 
with leave to defendants to substitute a copy thereof in place of the 
original. 


28 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN VS. 


The witness continues: T think that the bulkhead line on the 
Hudson river, as shown on the map of 1852 (Exhibit D1), is the 
same as the shore line of 1859 and 1855, shown on Exhibit P 1. 
The map of 1852 does not show River street at all. 

Q. What was the condition of the land at the foot of Newark 
street in 1S47 ” 

A. It was shown on the map of 1852 (Exhibit D1), except that 
the long pier near the foot of First street was built during the sum- 
mer of 1S47. The COMPANY bevel il private Whart south of the line 
of I irst street ana north ot the line oft Newark sirect, and over this 
wharf and through Newark street they went from and to the pier 
last mentioned. ‘The company charged wharfage for vessels lying 
alongside of its whart, which was in front of the block which is 
marked on the map of Tso2 (exhibit I) 1) “ Otto Cottage, HI. 
Otto.” : 

Q). What changes have been made since then ? 

A. Newark street has been extended ont since IS47 about 250 feet 
by solid filling, and buildings have been erected on the north line 
of Newark street 100 feet east of the extension of River street. 

About rex feet south ot the southerly line a) | Newark street. 
a7 in the line of the extension of River street, there is a brick 

wall, which is the wall of the ferry shop vard belonging lO 
the company. River street has never been In use as a street south 
of Second street. At the foot of Newark street now there is a pile 
pier used by the Tloboken Land and Improvement Cooon the south 
side “snd by the Crormian Transatlantie Steam Navig ithon ('o. This 
pile pier would cross the extension of Newark street, as it is shown, 
50 feet wide on the Loss map. 


Manenu-7, 1SSI—O a. im. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Direct examination of Wirnraw W. SirprPenx continued: 


(). Ilow long has the extension of Newark street down to the 
bulkhead line existed ? 

A. Ever sinee | knew it. The bulkhead line has eradually been 
filled out farther and farther, from time to Gime,into the river. The 
pier which is shown on the Loss map at the southerly end thereof 
never existed within my memory. ‘This is the only pier that was 
shown on the Loss map. 

(). What was the condition of the river cud of First street when 
you first knew it”? 

A. There was a fenee across lirst street at the easterly side of 
ITudson street when I first knew it,in ISi7,and the rest of the street 
east of ITudson or a portion of it was used as a vard for the Otto 
Cottage and a portion for the battery vard. None of the strect east 
of Iludson was open or used as a street at that time. In the part 

of I irst street enclosed in the battery vard there was a watch- 
5S mans house, and there wes.a gate which opened Into a pas- 
sage-way that went to Newark street along the water. 


ee 
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(). Tfas that fence ever been taken away ? 

A. The fence on the east side of Hudson street was taken away 
some time after the sale of the water front to the New York Float- 
ing Drv Dock Co., but I cannot give the exact date; that was about 
Is66, which, I think, was about the date of the sale to the dry dock 
Co., and it has remained down ever since. 

(). At that time what part was sold to the dry doek Co.? 

A. All the water front fromthe centre of Newark street, as shown 
on Loss’ map, to a point 200 feet south of the southerly line of See- 
ond street continuously along, conveying that part which would be 
the extension of First street, the balf of Newark street, and the ex- 
tension of First street. 

). Where did it begin ? 

A. The conveyance began on the line of the extension of River 
street and went east out into the river as far as the rights of the 
parties extended, 

(). What other changes have there been in First street ? 

A. The extension of the line of First street has been filled out 
further into the river by the dry dock Co., but First street east of 
Iludson has not been improved or anything done with it except 
the removal of the fenees. 

{) What was the condition of the river end of Second street at 
the time vou first knew it? 

A. There was a fence across the line of Second street west of the 

westerly line of River street. The fenee is) shown on 
Of the map of TSo2 (Exhibit D 1), and this fence remained 

there until the company sold the land to the Camden and 
Amboy Railroad Co., whieh, Tshould think, was about 1862 or 1865. 
Then that Company changed the fence to the south line of Second 
street and the east line of what would be the extension of River 
street. The convevahee to the Camden and Ambov hk. R. Co. em- 
braces what would be the extension of River street south of the 
southerly line of Seeond street and what would be the extension of 
Second street east of the easterly line of River street. 


Dood from the Hoboken Land and Improvement Co. to the Cam- 
den and Amboy Retlroad Co. offered in evidence, with the under- 
standing that a copy of the same may be substituted for the original, 
marked Exhibit D 2. 

(). Was there any other change in Second street ? 

A. T think not, except that it has been paved down to the curb 
line of River street. 


By Mr. Niven: 


(). And the company has disposed of property on the line of the 
street down to the corner; it is a public street ? 

A. Yes: at the point where the extension of River street would 
cross the southerly line of Second street are situated brick buildings, 
shops, and offices of the Camden and Amboy KR. Ii. Co., which have 
been there, I think, since 1862 or 1865. 
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By Mr. Anpetr: 


Q). How far south do those buildings go in what would be the ex- 
tension of River street ? 
A. Some of them, I think, go 100 feet south of Second street. - 
60 I suppose the buildings in the extension of River street at 
those points south of Second street are worth from: 812,000 to 
$15,000. The buildings are now used by the Pennsylvania Re. KR. 
Co., and contain very valuable machinery and tools, which are In 
constant use. What would be the extension of River street south of 
the southerly line of Second street and what would be the ext Hslon 
of Second street east of the eusterly line of the extension of River 
street liave never been open to the public, but have always been 
fenced offand the public prevented from using the same. 


By Mr. Niven: 


QQ. Second street, from the easterly line of ITudson street down to 
the easterly line of the extension of River street, Is iit) Open public 
street, and opened, paved, and improved by the Hoboken Land and 
Improvement Co., and the property sold on the line of the street by 
reference to the street as it exists, and so opened by the [Loboken 
Land and Improvement Co. ” : 

A. Yes; the extension of Second street easterly is in the line of 
those shown on Loss’ map. 


By Mr. Abperr: 


(). What was the condition of Third street in IS47? 

A. Third street In ISte had a fence across It, probably hear the 
middle of what would have been the extension of River street as 
shown on Loss’ map: that fence was a continuation of the original 
fenee which crossed “ cond streef iN) 1S Ly cdi Which hieied bye hn there 

several vears; it was an old fence when IT first knew it: I 
GI think it had been there twenty vears before T saw it, which 

would run it back to TS27. it was upland east and west of 
this fence, Thre old ship-vard Was af this port : tlasat ship-vard Is 
shown on the mapof T8502 (exhibit D1), and is marked “ship 
vard.” The building shown on that map which crosses the exten- 
sion of Third strect was an old blacksmith shop and mould loft. 

By Mr. Niven: 

a The Thhityp) of ISor does hot show River street al all, does it r 


4 


A. No. 
By Mr. Annerr: 
). What changes were made in Third street after 1S47 ? 

A. The property 100 feet east of the line of River street was leased 
and subsequently sold to the North German Llovd Steamship Co., 
and across Third street east of this line was built a large brick 
United States bonded warehouse, which is there now and used for 
that purpose. The conveyance embraced Third street and propesty 
north and south of it. The map, Exhibit P 1, shows only so much 
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of the grant of the State to the Hoboken Land and Improvement 
Co. made December 21, 1869, as is now occupied by the North Ger- 
man Lloyd Steamship Co. and the Hamburg-American Steamship 
('o., the deed having been to the North German Lloyd Steamship 
Co. for the whole plot. The grant of the State of 1869 embraces all 
the Jand originally below the line of high-water mark as shown on 
the Loss map, and ail lands under water in front of the upland as 
shown on that map out into the Tludson river, as will be seen by 

reference to said grant, which is in evidence as Exhibit D 3.° 
G2 The company now owns on the north side of Third street 100 

feet cast of River street as the lines now are and their grantees 
own on the south side. The street Is now Open down to the line of 
the property sold to the North German Lloyd Steamship Co., and 
improved by the Hoboken Land and Improvement Co. at its own 
expense, and not by the city. This improvement was made by the 
company before it sold the land on either side of River street. This 
company widened Third strect ten feet east of the easterly line of 
River street: this widening was done with reference to the contem- 
plated business to be done by the steamship COMpany Or other pare 
ties threat might COME there tor commercial purposes, 

(). What was the condition of Fifth street in 1S47? 

A. ‘There was a fenee running from about the line of Fourth street 
north across Fifth and Sixth streets, as far as I can remember, not 
fur from the present line of River street as shown on Loss’ hay. 
From Fourth and Iludson streets northerly and eastwardly there 
was a high blail running off some distance and then sloping down 
to the river, and on the Lop of that bluff and the top of the slope 
there was a fence along the southerly line of Hudson square, Cross- 
ing the ~llare the fence ran north to somewhere about in the line 
of River street up to the line of Sixth street; it then continued 
north up to the Elysian Fields: it was the fence that separated the 
Walks leading to the lelvsian Fields from what was known as the 
orchard pasture. The orchard pasture was bounded generally by 

fourth street, Washington street, and the fence or the walks 
th) leading to the Mivsian Fields, and northerly by the fence of 

the Castle Point property, which was probably in the line of 
Seventh street. 

(). When was that fence changed ? 

A. Between S47 and 1855 a portion of the high land had been 
tuken down, so that the southerly fence of the pasture lot was moved 
to about the north side of Fitth street, but the fenee which separated 
the walks leading to the Elysian Fields from the open lots west of it 
stili remained dotvn to about the line of Fourth street, crossing Fifth 
and Sixth streets. The walks that I refer to were not only the river 
Waik leading to the Elysian Fields, as it now exists, but other walks, 
Which have since been obliterated, and which ran along the top of 
the slope leading from the high land to the river. That fence re- 
mained there, crossing Fifth and Sixth streets, until the River ter- 
race houses were commenced, which I think was about 1856; 1t was 
then removed. There is a fence across the end of Sixth street at 
present. There is none across the foot of Fifth street; it is open to 


} 
I 
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the river now. Fifth street now runs down to the piers, and there 
is nothing in the line of that street, except the dock-master’s office, 
ona part of the northerly end of it; one-half of the street is im- 
proved; the other half is taken up by the slope down to the levels 
of the public square. There are two fences at Sixth street now east 
of River street, one about 190 feet east of River street, and the other 
about 125 feet east of that one. The property between the 
G4 two fences is occupied by Henry Morton as a yard for his 
dwelling. It was formerly oecupied by Robert Weir, and was 
occupied by him at the time of the commencement of these suits. 
The property in extension of Sixth street is now occupied by Charles 
Schultze as a lumber vard, 
(). What was the condition of River street north of Third street 
In IS47 7 
A. There was no visible street there; there was nothing on the 
ground to show any portion of the street: there was nothing south 
of that point; mowhere in the line of River street was there any 
Visible street at that time, either north or south of it. The Hhbity> of 
ISo2 (exhibit D1) shows the actual condition of the land at that 
time without any River street whatever. And in front of the 
ship-vards, between second street and a point 100 or 200 feet north 
of Third street, trees were planted along the casterly line of the 
ship-yard fence, as shown on the isp of 1852, and another paralied 
line of trees some thirty-five or forty fect west of them. as if) the 
purpose had been, eventually, to put in a street diagonally ; some 
of those trees are there still, but the most of them have been removed 
to open River street as it now is down to Second street, and to build 
the houses on the west side of River street. The first Improvement 
made, which in any way affected River street as shown on Loss’ 
map, Was the grading of River street between Third and Fourth 
streets, and the erading of Third and Fourth streets to River street 
from [fudson street, for the purpose of erecting buildings on the 
; westerly line of River street between Phird and Fourth streets, 


65 What is now called River Terrace, and in erecting buildings 
on the block bounded by Third and Fourth, Iludson and 
River streets. After these Improvements were made vou could go 


down Fourth street to River street and down River to Third street. 
About tn the line of Third street was the main gate leading into the 
ship-vard which was used by the company. There was no fence 
east of the ship-vard fence, and the river frout of the ship-vard was 
ushed for launching vessels and other ship-vard purposes. There 
were several very large clipper ships buiit there, besides several 
steamboats. 

The next Improvement on River street was between the lines of 
hifth and Sixth streets, north of Tludson scptlare, [It was leveled 
down and used asa carriage drive to Castle Point, Mr. Stevens’ 
place, but Open to the public, and also to the house called the Shanty: 
that lmprovenrent Was made inthe nature of Opening itas a COUNTY 
round, but it Was not in the exact line of the street: 1t was not 
straight, but it was used: by the public. River street was aft®rwards 
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between Fifth and Sixth streets graded and improved, and is now 
1 use as a street between these points. 

The next improvement was between Third and Second streets. 
The space now covered by River street between these two points 
had been filled up prior to 1847, but no street had been laid out 
over it. About 1858 Riverstreet, between Second and Third streets, 
Was partially laid out and opened by the company from Third street 
some distance down, and the balance of it opened and finished down 
to Second street by curbing, paving, &e., about ten or eleven years 

ago. The company has widened River street on the east. 
G6 North of Second street the company has widened River street 

ten feet beyond the width of it, as shown on Loss’ map, or 
the extensions of the lines as shown on that may, making the street 
actually 70 feet wide instead of 6O feet, as shown on Loss’ map. 
North of Second street, Exhibit P 1 shows the lines of River street 
correctly as they now exist. No River street now exists south of 
Second street. The map, Exhibit P 1, south of Second street, does 
not correctly state the fact when it says, “ Present east house line of 
River street as laid out by the Hoboken Land and Improvement 
Co” The ITloboken Land and Improvement Co. never laid out any 
such line south of Second street, and the map is incorrect with 
reference to that. 

(). Look at Exhibit D4 and state whether that map correctly 
shows the condition of the property delineated thereon October 29th, 
IS7S, and also the improvements then existing thereon, and also 
the claim of the city. 

A. ‘Taking it for granted that the elaim of the city is as delineated 
on said tnap, my answer is that it does. There is a part of the ex- 
tension of Newark street marked, “This property is owned by Adolph 
Mini] Schmidt and Paul Leopold Goldschmidt and is now used as a 
street.” The company has never dedicated this as a street, and it is 
a part of ther conveyance to the New York Floating Dry Dock Co., 
who, and their successors, claim to own it as their private property. 
This land so marked as the extension of Newark street is a portion 

of the grant of the State to the German Transatlantic Steam 


7 Navigation Co. November 9, 1S72, and is shown on Exhibit 
P | as the northerly part of the premises marked, “Pile pier, 
June, S60." T know of no other grant of any part of the extension 


of Newark street bv the State. 

The grant of the State to the German Transatlantic Steam Navi- 
gation Co. offered in evidence and admitted, with the understand- 
lng that a copy may be hereafter substituted for the original ; it is 
marked Exhibit D 5. 

(The witness continues:) The extension of Second street is covered 
by a grant by the State to the United New Jersey Railroad and 
Canal ¢ om panies by act of the Legislature, Mareh ol, 186%), as shown 
on Exhibit P 1. 

This grant is offered in evidence and admitted, with the under- 
standing that a copy may be used; it is marked Exhibit D 6. 


v—lio 
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The extension of, Third street is covered by a grant made by the 
State to the Hoboken Land and Improvement Co. December 21, 
1869, as shown on Exhibit P 1, and in addition to what is shown on 
that map all the land easterly beyond the line of high-water mark, 
as shown on the Loss’ map, as will appear by reference to said 
yrant, 


This grant is offered in evidence and admitted; it is marked Ex- 
hibit D 7. 


There is no other grant by the State of any of the land under 
Water or any of the property shown on Exhibit P 1 that Tam aware 
of, except it be the grant or lease to the Morris and Essex KR. Rt. Co., 

south of the southerly pink line shown on Exhibit [ 1. lnx- 
6S hibit P 16, which isa supplement to Exhibit P 1, shows the 
erant or lease to the Morris and Essex KR. Rt. Co. 


The lease is offered in evidence and admitted; it is marked Ex- 
hibit DS. 

(). What was the condition of the fences on the river side of the 
Hloboken tract in 1S47 ? 

A. There was a fence in 1847 on the easterly line around whit ts 
marked “ffoboken ferry vard” on Exhibit D1 (map of 1S52), be- 
tween Ferry and Newark streets, which fence continucd en the 
southerly line of Newark street down to the then bulkhead. The 
next fence north of that was a fence enclosing the plot marked On 
the map of 1552 as the Otto cottage, and extending across the line 
of First street in the east line of Hudson street, and continuing along 
that east line of Iludson street to Second street: thence easterly to 


the fence shown on the map of 1552 as the westerly boundary of 


ship-vards, and continuing thence along the ship-vards to a stone 
wall which ran out into the river, striking the land about 100 feet 
north of the northerly line of Third. street: thence out along the 
stone wall to the river, enclosing the shjp-yards. The next fence 
north of that is the fence separating the walks leading to the Elysian 
Fields from the orchard pasture lot, as heretofore described in my 
testimony. There were fences between the Atlantic Hotei and the 
Hfudson County Hotel south of Ferry street, and there were fences 
enclosing the vards of these hotels south of that street, substantially 
as shown on the m: yp of 1852, Exhibit D1.) The ferry buildings at 

the foot of I erry street In TS47 were nearly in the same loca- 
Ot) tion that they ure shown on the That} of 1852. Some of the 

buildings on that map of 1852 were not then erected in 1547, 
and the building which existed in the northerly line of Ferry street 
in IS47 is not shown on the map of 1552 


Cross-examination by Mr. Niven: 
sen witness is shown map of 1862, marked Exhibit D 1.) 


What is that map? 
7 It is it thi i}) that Was pub lished by order of the Hoboke 1} —— 
and Improvement Company to show the lots for sale in 1S62 
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Q. Do you know who made it? 
I do not. 


\ 

). Does it show the lots that they had for sale at that time? 

A. Yes. 

(). Did thev offer lots for sale by it at that time ? 

A. No—that is, it never was mentioned in deed and descriptions. 

(). [| mean was it used in selling lots in order to show their loca- 
tion ? 

A. Yes. 


(). And the condition of the streets? 
A. Yes: but the deeds were principally given by Loss’ map; our 
printed deeds refer to Loss’ map. 
(). Are the streets as laid down on that map the same as the 
streets on the Loss map as far as the streets on the Loss. map ex- 
tend, having reference to the changed condition of the same? 
70 A. Yes; they are of the same width and the same streets, 
except Ferry street and the extensions beyond the water lines 
shown on Loss’ map. 
(). Does this map show correctly Newark street as it existed at that 
time? 


A. I think it does. 


(). Leading down to the bulkhead ? 
\. Yes. 

(). As an open street? 

\. Yes 


(). Does it show First street as it was mapped at that time or as it 
existed ? 

A. This map does not correetly show First street; it was actually 
tnapped on this imap as running down to the bulkhead, but in faet 
it was fenced across at the line of Hudson street and elsewhere and 
used as private property. There were a number of those maps 
printed and given to parties proposing to buy lots and parties pur- 
chasing lots to show the location and condition of things. 

(). Please describe in detail the various structures on the line of 
River street ? 

A. (Witness refers to Exhibit D4.) Beginning on the south of 
the machine shop and blaeksmith shop, between Ferry ariel Newark 
streets, Is. a two-story brick building filled with valuable machinery 
and tools. The other buildings on that block are all of a somewhat 

temporary nature. Between Newark and’ First streets there 
71 Is nothing of a permanent character. The property marked 

“Occupied by John Daven” is a vard, and so is the property 
occupied by Tlenry D. Gerts, except a portion covered by a dancing 
platform, a carousal, and a music stand, which are only temporary 
structures, Between First and Second streets, going north from 
lirst street, the buildings consist of an old brick machine shop, not 
in use now, and a frame one story machine shop, used in the build- 
ing of the battery, and north of that is the Stevens battery, extend- 
ing clear across the street. That is now being removed by the pur- 
chaser of the battery. Then there are the shops of the Camden and 
Amboy R. KR. Co., or of the Pennsylvania R. R. Co., which have 


30 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN VS. 


already been described. There is no building or other structure 
in the line of River street north of that up to the Castle Point walls. 

Q). Is there any structure in the way of the opening of Newark 
street 7? 

A. No,sir. | 

(). Is there any structure in the way of the opening of First street 
to the river? 

A. There is nothing between Tfudson and River streets except 
some temporary structures, which are there without any authority 
from the Hoboken Land and Improvement Co. East of River street 
there are no buildings in the way but those within the grant and 
deed to the Dry Dock Co. : 

Q). At Second street are there any buildings or improvements in 

the way of opening the street through ? 
72 A. There is nothing there but the tence on the easterly side 
of River street. All the Camden and Amboy shops are 
located south of the extension of the southerly line of Second street. 

(). At Third street” 

A. At Third street there is a fenee with gates and a large U.S. 
bonded warehouse that extends clear across the street. 

(). Now, as to the situation of Fifth street. Are there any build- 
Ings or Improvements In the way ? 

A. No; there are no buildings in the way; the buildings shown 
on Exhibit DS as being intersected by the extension of the north 
line of Fifth street are no longer there, but the dock-master’s oflice 
is still there. 

(Q). What is that dock-master’s oflice ? 

A. It is a one-story frame building. : 

(). low far has Fifth street been filled in with solid filling ’ 

A. It has been filled in with solid filling down to the pier. 

(). The property tharked “ piers,” rubninge at rievlit angles to and 
crossing the end of Fifth street: is that solid tilling ? 

A. It is solid filling; it is not pile-work ; but the one running out 
into the river in continuation is pile-work, 

Q). In Sixth street is there anything permanent in the way of 
opening the street ” 

A. There is nothing there but a fence and the extension of the 
one-story building which ts used as a laboratory by the president of 

the Stevens’ Institute. 
73 (), You have been familiar with the management of the 
Iloboken Land and Improvement Co. since 1847, have vou 
not? 

A. Yes; that is in my testimony. 

Q. Have the Hoboken Land and Improvement Co. intended to 
open River street through from Second street south ” 

(Objected to, unless some resolution or aetion of the board of 
directors of the company ts produced in evidenee, or it is shown that 
some official action has been taken by the Co. in reference to the 
matter.) . 


A. Prior to my being president of the company it had sold to 
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the Camden and Amboy R. R. Co. the land south of Second street, 
including the land in the line of the extension of River street ; since 
[have been president of the company it has been my wish and 
desire to open River street, but the difficulty in the way is the con- 
veyance to the Camden and Amboy KR. R.Co. The only conveyances 
that have been made by the company of land along the line of the 
extension of River street, except the conveyance to the Camden and 
Amboy R. R. Co. are for the property on the east and west side of 
River street between Newark street and First street. Those convev- 
ances were nade with reference to River street between First and 
Second streets; south of Newark street no convevances have been 
made by the Co. in the extension of the line of River street, unless 
it be to the Morris and Essex R. R. Co., south of Ferry street, the 
grant to which ineludes the land that would be in the extension of 

River street, and includes land not shown on the Loss map. 
wd (). When Newark street was extended down and improved 

were the curbs set and everything arranged with reference to 
opening River street to the north and the south ? 

A. They were to the south, on one side; I don’t know whether 
they were on the other or not. 

(). Who owns the property in the line of the extension of River 
street between First and Newark streets ? 

A. The Hoboken Land and Improvement Co. 

(). Was any ‘portion of that ever sold by the company ? 

A. A portion of it was sold by Robert Stevens to Otto. 

(). From whom did the company acquire the title ? 
A. Mr. Hermann Luhrs, who was the grantee of Otto. 

(). For what purpose was that acquired ” 

A. For the purpose of opening the street as far as First street. 

(). Will von state when the fence across the line of First street at 
Iludson street was removed ” 

\. I think it was about ten vears ago, but I cannot state posi- 
tively. 

(). Since then has not First street been open to the publie from 
Hludson street down ? 

A. Yes: there has been nothing to prevent anybody froin driving 
down as far as the east line of River street, where there was a fence; 
since that fence has been removed it is open and is used as a publie 
thoroughfare: First street is not paved or curbed east of Hudson 
street, 

(). You say that you don’t know that the pier on the Loss map 
ever existed 7 

A. Not to my knowledge. 
io (). Has the Loss map always been accepted by your com- 
pany as reliable to show the condition of things in 1S04? 

A. It was alwavs accepted as to the creation of the streets and 
lots as shown on the map and was mentioned in the deeds for the 
conveyance of the property by the company. It was considered as 
opening the streets just so far as the streets were shown on it, and 
no farther. The company have always claimed, under the advice 
of counsel, that they were entitled to all the land under water be- 
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yond the shore line, as shown on the Loss map, and were advised by 
George Wood and Abram O. Zabriskie that all reclamations beyond 
that line were the property of the company. 

(). Nevertheless, it never was disputed that the Loss map showed 
correctly what was upon the face of it? 

A. No; it never was disputed. 

(). Has River street ever been mapped south of Second street by 
the company or its engineers or employes ” 


A. No. 

(). No map was ever made by you south of Second street showing 
River street? . 

A. No. 

(). No map was ever made or filed ? 

A. No. 


Redirect examination by Mr. Anpnerr: 


(J. State what vou know with reference to the Loss map and the 
action of the company under it) with reference to location of prop- 
erty shown on it. 

76 A. The Loss map shows no monument or other starting 
point, excepl the water lines and the Philadelphia pros rowed, 

and the Philadelphia post road, as T understand it, or so much of it 
as is cast of Garden street (as shown on the Loss map), is not where 
the road actually existed. The road west of Garden street was 
a wide road, [ think SS feet, whereas on the Loss Thbeay) it Js 
shown but 50 feet wide, making that a very doubtful monument, 
and | know that up to the summer of IS47 there were no definite 
monuments to locate streets or lots, and that during that summer 
arbitrary corners and lines of streets were adopted and monuments 
placed at the corners, Which have been used ever sinee as starting 
points. ‘These arbitrary starting points were arrived at by finding 
the location of certain old) buildings that were supposed to be on 
eertain corners, and certain lots and a line that suited nearest to the 
supposed location of these old buildings Was the adopted line. = It 
was taken for granted that those buildings Were originally located 
by the Loss map. Investigation subsequentiv satisfied us that these 
buildings were approximately correct, if not actually correct. “The 
old Philadelphia post road, after it left the line of Garden street 
going east, tended to the south, so T always understood, passing 
southerly of the line of the post road, as shown on the Loss map, 


and also south of the buildings shown on the Loss map south of 


that road. [presume it went down to the dock which was shown 

on the southerly extremity of the Loss map. By tradition, | under- 

stood that the original ferry from Hoboken ran from what is shown 
on the Loss rhslp as the “pier” 


Washington street and south of the Philadelphia post road 
on the Loss map? 
A. An old hotei, which has since disappeared. 
(). What was the name of the hotel and who held it? 
A. Van Buskirks kept it for a great many years; old Mrs. Maria 


» 


(). What were the buildings that are shown on the east of 
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Van Buskirk must have been 60 vears old in 1847, and she was 
there as a young girl when her father kept it; it must have been 
there before 1804. The date was in the side of the hotel in brick, 
but I don’t know what the date was. 

(). low long prior to 1804” 

A. My impression is that it was 50 or 60 or 70 years. There are 
men who would be able to tell you what that date was. I think old 
Unele Bill Walden would be able to tell vou, though his memory is 
shaky now. IT guess Bill liavens, in the gas office, might know, and 
[ have no doubt that Frank Stevens would know. That building 
had been destroved long before | came there. I remember as a boy 
voing there one Sunday with my father; it must have been when I 
was S or 10 vears old—-before | went there to live.- There was a 
high hill there and they were then grading. Those big trees that 
are standing now in front of Hudson ‘Terrace were left on great 
balls of earth, | think fromm 15 to 20 feet high, that were subse- 
quently lowered to the level of the grade, and that work was volng 
on at the time | speak of, but I have no recollection of any hotel. 

It must have been about 1835 or 1836 or 1837; to the best of 
fh. TAY recollection, the hotel did not exist there in 1856 or 1857 ; 

this was my earlest recollection. It stood on a hill which 
must have been 25 or 50 feet high, and this has all been dug down 
and removed. If this hotel had remained it would have been a 
monument which could have been used to locate by. 


Recross-exam ination by Mr. NIVEN: 


Ilaven't vou had occasion to ascertain by exeavations and 
other investigations about where the high-water line was on the Loss 
Misaipey 

A. Yes: at two places. 

(). Will vou state where? 

A. On the south and southeast corners of the land as shown on 
Loss) map, in the neighborhood of Ferry and Hudson streets and 
hetween Second and Third streets, east of Iudson. 

(). What information did you get by that investigation ; what did 
vou find ? 

A. We found a beach that we were satisfied was the natural beach, 
Which was substantially where the beach was shown on the Loss map, 
at both places, showing that the water line, as shown on the Loss map, 
had the same general direction as we found it had in faet: 

(). Tlow did you make that investigation ? 

A. Between Second and Third streets we dug long trenches, run- 
ning east and west, through filling that had been put down, and 
found the sand or gravel beach between the mud and the upland. 

(). Did you follow that up until you came to the upland ? 
a A. jou 

(). And were thereby enabled to locate the high-water mark 
with some de gree of accuracy ? 

A. Yes: and we did the same thing below, ,except that we did not 
make the trenches so long, and we sunk wells about midway between 
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the buildings between Washington and Hudson terraces and north 
of erry street, and found the natural beach there also. 

(). Just above the foot of Sixth street the north shore exists now 
as then, except that there is a walk or road there 15 or 20 feet wide? 

A. Yes; with the exception of a road about 20 fect wide; a part 
of that, [ think, is a part of the low line. 

QJ. Then within your own time the natural beach was exposed 
above Fourth street, was it not”? 

A. Yes. 

(Q). You know that the line, as laid down on the Loss map, cor- 
responds quite accurately with the line as vou know it above Fourth 
street, and as vou found it between Second and Third streets by ex- 
cavating ? 

A. Yes; there is no doubt about Loss’ map being the line of the 
water marks. 


Examination of W. W. Siuprex by [. W. Sctuppen, counsel 
for Pennsylvania Railroad Company : 
Q). Does not Loss’ map show an evident incompleteness in its whole 
scope and design with reference to the uses and purposes to 
Sv) Which the water front should be applied and the manner in 


which the Sabie should he used for commercial purposes ? 


(Question objected to because the map shows for itself.) 


A. Loss’ map shows an entire incompleteness, so far as any pur- 
pose Whatever in regard to the use of the water front for commercial 
purposes. “Phe only wharf or pier shown is a small one, always 
used, as T have heard, exclusively for a ferry landing. ‘There is no 
evidence on the map of any design to fill in any part of the water 
front or to build any wharves, piers, or docks. ‘There are no streets 


shown on any land then covered by water, nor any street along the 


river front, nor in fact anything to show that the water front was 
ever Intended to be used in any Way. 

(). Deseribe the Improvements put upon Hoboken on lands which 
were under water when Loss’ map was made, and state by whom 
those Improvements were made, and to what use they have been 
bul. 
~ A. The whole of the lands which were under water when Loss’ 
map Was mady, south of Sixth street, have been filled in from: two 
to five hundred feet cast of the water line as shown on said) map, 
and piers have been built about every two hundred feet out into the 
river east of the filling: awelling-houses, United States bonded ware- 
houses, machine shops, and almost every sort of building have been 
puton this filling. ‘Phese Improvements have in all cases been 
made by the Hoboken Land and Improvement Conipany or their 
assigns, principally, and with two exceptions only, by the said com- 
pany themselves. 

(). During the time while lands were reclaimed from the 

Si bed of the river and wharves and piers were construéeted for 
commercial purposes, Were any complaints made or objections 
terposed to such reclamations or to the erection of such wharves 
and piers ? 


awe 
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(Question objected to as not competent, the public right not being 
lost by laches of the publie servants.) 


A. No objections or complaints have ever been made to any fill- 
ing in, or any building, or any pier, or any improvement whatever 
along the water front. Most of the work has been done since my 
connection with the company and done under my own supervision 
and direction, and [I would certainly have heard of any such ob- 
jection or complaint had there been any. There has been nothing 
of the kind, unless the commencement of these suits might be con- 
sidered as such, but at the time the improvements were made 
there was no objection. 


W. W. SHIPPEN. 


Sworn and subseribed before me this 10th day of May, A. D. 
ISS]. 
[ SEAL. | FRANK G. HAUGITWOUT, 
Notary Public, New York City. 


8? / laintifi’s Exhibits. 
Exuipit P 1. 
Large map made by Post and Speilman & Brush. 
Exuipit P 2. 


John Stevens and Rachel, his wife, to Peter Crighton. Deed dated 
April 10, 1805. Recorded in elerk’s office, Bergen county, Liber 
U. page 297, Ke. 

Conveys all those certain lots of ground situate at Hoboken, in 
the township and county of Bergen and State of New Jersey afore- 
said, and known and distinguished on a aap or chart of Hoboken 
aforesaid by the numbers 75, 76, and 77, bounded westerly in front 
by Washington street, between Third street and Fourth street; 
southerly by lot number 74; in the rear by an alley, and northerly 
by lot number 7S,containing in length on each side 100 feet and in 
breadth in front and rear 75 feet, for twenty-five feet each, is by the 
said map or chart recorded in the clerk’s office of the county of 
Bergen may fully appear. 

Exuipir P 3. 

John Stevens to Edwin A. Stevens. Deed dated February 1, 1822. 
Recorded Liber No. 6, Transcribed Deeds, page 258. Considera- 
tion, Sl. 


Conveys all that certain messuage, tenement and house, piece, and 
pareel of land situate, lying,and being in the township and county 
of Bergen, in the State of New Jersey aforesaid, and known by the 

name of Hoboken, bounded northeast by land formerly of 
S3 Jacobus I. Bogert; northwest by Sale Marsalesse and sundry 
others; southwest by the meadow of Harsimus, and sou h- 
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easterly by Hudson river, containing by survey five hundred and 
sixty-four acres, but be the same more or less, being the same prem- 
Ises conveyed by and more particularly deseribed in deed from Cor- 
nelius Haring, agent of forfeited estates in the county of Bergen 
aforesaid, to the said John Stevens, dated the 26th day of July, 
17S4, and recorded in the clerk’s office in the county of Bergen afore- 
sald, in’ Lib. D of Deeds, fol. 457, &e., on the 7th day of January, 
1757; alsoall that messuage, piece, or parcel of land lying and being 
in the township of Bergen aforesaid, known by the name of Wee- 
hawken, &e. 


exuipir P 4. 


Edwin A Stevens to John White. Deed dated June 12. 1832. Re- 
corded in Bergen county clerk’s office, Liber L3, p. 151, &e. 


Conveys all that certain lot of ground situated at ILoboken, in 
the township and county of Bergen and State of New Jersey afore- 
said, and known and distinguished ina map or chart of HLloboken 
afore sald Dy the number oo, bounded cCiists riv In) frou by Washing- 
ton street, between Second street and Third street; southerly by lot 
number OS: in the rear by Bloomfield street, and) northerly by lot 
number 60, contaming 1) length ot) eneh side lowe feet, anc In) bya adth 
in front and rear 25 feet, as by the said map or chart recorded in 
the clerk’s oflice of the county of Bergen may fully appear. 


exuiprir PS. 


Kdwin A. Stevens et a/. to the Hoboken Land and Liaprove- 
Sf ment Company. Deed dated May 6, 1830. Liber 13, p. 
LOD of Transeribed Deeds. 


Conveys all that certain messuage, tenement and house, pri ce, and 
parcel of land situate, lying, and Deing In the township and county 
of bergen, in the State of New Jersey dtforesaid, known Dy the name 
of Hoboken, bounded northeast by land formerly of Jacobus I. Bo- 
vert; northwest by Sale Marsilesse and sundry others; southwest 
by the meadow of Harsimus, and southeasterly by Iludson river, 
containing by survey 564 acres, be the same more or less, being the 
same premises conveyed by and more particularly described ina 
deed from Cornelius Haring, agent of forfeited estates in the county 
of Dorgen aforesaid, to the ssid John Stevens, dated the twenty- 
sixth day of July, lis, is follows: All thrat eertaln Iessulage, iche- 
ement, house, and piece and parcel of land, &e.. Known by the mame 
of Hoobockin, situate, lying in the township and county of Bergen; 
beginning by the mouth of the creek that parts Weehawken from 
Hooboekin, and from thence ranning north liftv-two anda half 
degrees west 33 chains and 55 links: thence south 35 degrees west 
9S chains on the top of the hill; thence south 57 degrees east 2 
chains; thence south 35 degrees west 50 chains to a heap of stones 
bv il dogwood tree, blazed : thence south od degrees cast Ole chain - 
thence south 35 degrees west ten chains: thence south AY] degrees 
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east 2 chains; thence south 33 degrees west eleven chains and 30 
links to a heap of stones in a path that goes down the hill 
towards Hoobockin: thenee 57 degrees west one chain; thence 
south 33 degrees west 19 chains and twelve links; thence 
85 south 15 degrees west eight chains 70 links; thence south 55 
degrees west 5chains; thence south 35 degrees west 6 chains 
to a large heap of stones near the top of the Inll; thence southeast- 
C rly dow n the hill te the edge of the meadow, where the creek runs 
near the upland—that ereek that parts Hoboken and Harsimus ; 
thence easterly all along said ereek as it runs to Hutson’s or North 
river: thence northerly up said river, or all along said river, as the 
said — runs to the mouth of the said creek that parts Weahacken 
from Lloebockin, the place of beginning; bounded northeast by Ja- 
cobus I. Bogert, northwest by Sale Mosilesse and sundry others, 
southwest by the meadows of Harsimus or the creek that divides 
Hloboekin from Tlarsimus, and southeast by Hutson’s river, contain- 
ne by survey . OO+ acres, but be it the same more or less,” and which 
said deed to the said John Stevens is recorded in the clerk’s office 
of the county of Bergen aforesaid in Liber D of Deeds, fol. - oy, ke, 
Jany 7, 1757; also all that certain messnage, tenement, piece, or 
parcel of woodland situate, lving, and being in the township and 
county aforesaid, beginning at a stone planted and marked A 1764; 
thence north 56 degrees and 30 minutes east 26 chains and 40 links; 
thenee south v2} degrees east 20 chains: ther ae south oid degrees 
west 44 chains and 69 links; thence north 522 degrees 25 chains; 
thence north 33 degrees east 1S chains and 99 links: thenee south 
oe! degrees east six ch: tins and 50 links to the }? lace of be vinhing, 
containing by survey 125 aeres, be the same more or less, and which 
said deed to the said Jno, Stevens is recorded in the clerk’s 
SH oflice of the county of Berg n aforesaid in Liber D of Deeds, 
page 4t,on February 7th, 17$7 


Exuibitr P 6. 


The Iloboken Land and Improvement Company to Henry Livessy 
(tux. Deed dated April 1, 1S49. Reeorded Liber 22, |). 463. 


Conveys all that certain lot or piece of land situate, lving, and 
being in the township of North Bergen, in the county of Hudson 
and State of New Jersey, being part of a tract of land known by the 
name of Hoboken, and which, on a map of the said tract made by 
Charles Loss and filed in the clerk’s office in the county of Bergen, 
is situated an d deseribed as follows, viz: Commencing at a point in 
the custer ‘ly line of Garden street, In Hoboken, 165 feet and 10s 
inches from the northeast corner of Garden and First streets, and 
running thence northerly and along the easterly line of Garden 
street 16 feet: thence easterly and parallel with First street 99 feet ; 
thence southerly and parallel with Garden street 16 feet; thence 
westerly and parallel with First street 95 feet, to the place of begin- 
nig. 
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Exuipit P 7. 


The Hoboken Land and Improvement Company to Charles [dell 
Deed dated October 25, 1851. Reeorded Liber 22. p. 505. 


Convevs all that certain lot or piece of land situate, lving, and 
being in the township of Iloboken, in the county of Ifudson and 
State of New Jersey, being part of a tract of land known by the 
name of Iloboken, and which, on a map of the said tract made by 


Charles Loss and tiled in the clerk’s office of the county of 


87 Bergen, is situated and deseribed as follows, viz: Commencing 
ata point in the westerly line of Bloomfield) street, in Ho- 
boken, LS-+ feet northerly, from the northwesterly corner of Bloom- 
field and Second streets, and running thence northerly and along 
the westerly line of Bloomfticld street 2z feet: thence westerly and 
parallel with Seeond street 95 feet; thence southerly and parallel 
with Bloomfield street and along the line of the land of the [loboken 
Land and Improvement Company 22 feet, and thence easterly and 
parallel with Second street 95 feet, to the place of beginning 


exuipir PS. 


The Hoboken Land and Improvement Company to Peter Kerrigan. 
Deed dated October 24, 1866. Reeorded Liber 141, p. 140. 


Conveys all that certain lot of land situate, lying, and being in 
the city of HLoboken, in the county of TLudson and State of New 
Jersey (being part of a tract of land known by the name of Io- 
boken), and which, ona map of the said tract made by Charles 
Loss and filed in the clerk's othee in the county of Bergen, com- 
menees at the southwest corner of Garden and Seventh streets, in 


Hoboken, and runs thenee southerly along the westerly line of 


Garden street 49 feet: thenee westerly id parallel with Seventh 
street 95 feet; thence northerly to the southerly line of Seventh 
street and parallel with Garden street 49 feet, and thence easterly 


along the southeriy line of Seventh street 95 feet, to the place of 


beginning. 
exuinir PO. 


The Hoboken Land and Improvement Company to Jurgen 

88 Frederick Henry Mever. Deed Nov. 12, 1866. Lib. 141, 
p. 139. 

Conveys all that eertain tract or lot of land situate, lving, anal 

being in the city of Iloboken, in the county of Hudson and State 


of New Jersey (being part of a tract of land known by the name of 


Hoboken), and which, on a niaip of the said tract made by Charles 
Loss and filed in the clerk’s oflice in the county of Bergen, eom- 
mences at a point in the easterly line of Garden street, Hoboken, (0 
feet northerly from the northeast corner of Garden and Sexwenth 
streets, and runs thence northerly along the easterly line of Garden 
street 20 feet; thence easterly and parallel with Seventh street 100 
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feet; thence southerly and parallel with Garden street 20 feet, and 
thence westerly and parallel with Seventh street 100 feet, to the 
place of beginning. 


Exuipir P 10. 


The Hoboken Land and Improvement Company and Edwin A. 
Sievens and wite to the New York Floating Dry Dock Company. 
Deed dated Septermber 1, 1866, and recorded September 26, 1866, 
In Liber 157, Conveyances, page 45%. 


Conveys all that land and premises and land under water, to 
be made land and gained out of the Hudson river, situate, lying, 
and being in the city of Hoboken, in the county of Hudson 
and State of New Jersey, and described as follows, viz.: First 
tract beginning at what would be the intersection of the north- 
erly line of Newark street and the easterly line of River street, 
if the said streets were continued in straight lines from = that 

part of the same that are laid down on a certain map of 
so) Hoboken made by Charles Loss and filed in the clerk’s office 

in the county of Bergen, said River street being next to and 
easterly of Hudson street and parallel therewith, which said River 
street is to be made seventy-five (75) feet wide in front of the prop- 
erty herein and hereby described, and the westerly line thereof to 
be two hundred (200) feet from the easterly line of Hudson street, and 
running thence (Ist) northerly by and along the easterly line of 
River street, asabove deseribed, four hundred and twenty-five ( 1255) 
fect: thence (2Zd)at right angles to the first mentioned and deseribed 
line four hundred and eighty (480) feet, more or less, to the line 
marked “exterior line of solid filling,” ona certain hhedpp made as a 
part of the report of a certain commission appointed by virtue of an 
actof the Legislature of the State of New Jersey entitled “An act to 
ascertain the rights of the State and of the riparian owners in the 
lands under the waters of the bay of New York and elsewhere in the 
State, approved April 11, 1864;" thence (3d) southerly down the 
above-mentioned line of solid filling to a point opposite the point or 
place of beginning, four hundred and thirty-five feet, more or less, 
therefrom, which said point is in what would be the northerly line 
of Newark street if the same were extended out into the Iludson 
river; thence (Ath) westerly and at right angles to the first men- 
tioned and described line four hundred and thirty-five (455) feet, 
more or less, to the pone or place of beginning, sald last line being 
in range with the northerly line of Newark street, excepting out of 

the said plot a small plot or picce supposed to belong to Mary 
(4) Otto, which said plot or piece is shown on the small map 

hereto annexed. Second tract beginning at a point in the 
fuce of the present wharfor bulkhead where the centre line of New- 
ark street would strike the same if said Newark street were extended 
inastraight line thereto, and running thence (Ist) northerly twenty- 
tive (25) feet to the southerly line of the first-deseribed plot; thence 
(2d) at right angles to the first-mentioned and described line and 
along the said southerly line of the first-deseribed plot out into the 
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Ifudson river as far as the right of the owners do now or at any time 
hereafter may extend; thence (3d) southerly down the said Hudson 
river toa point opposite the point or place of beginning, which said 
point isin what would be the centre line of Newark street if the 
same were extended out into the said river; thenee (4th) westerly 
and at right angles to the first mentioned and deseribed line to the 
point or place of beginning, said last line being in range with the 
centre line of Newark street. 

Also all that tract of land and premises and land under water 
lving to the east and west and in front of the first above-described 
tract of land and extending out into the Hludson river as tar as the 
rights of the riparian owners do now or hereafter hay extend, with 
the right to erect piers, docks, wharves, and other improvements In 
the waters in front of the premises first above deseribed, sabject only 
to such regulations as to exterior as the public authorities may law- 
fully establish. 

xiipir Pt, 


The New York floating Dry Dock Company of the city of 

| New York to Frederick Kulne, trustee of the German TPrans- 

atlantic Steam Navigation Company of the eity of Hamburg, 

Germany. Deed, August 51, 1872. Recorded Lib. 246, po ood: 
consideration, S600,0C0, 

Convevs all that land and premises and land under water, to be 
made land and gained out of the Tludson river, situate, lving, and 
being it the city of [loboken, in) the COUnLY of Lludson ana State of 
New Jersey, and deseribed as follows, viz: Ist tract begining at 
what would be the intersection of the northerly line of Newark 
street and the easterly line of River street if the said streets were 
continued in straight lines from that part of the same that is latd 
down on acertain map of Hoboken made by Charles Loss and tiled 
in the clerk’s office in the county of Bergen, said River street being 
next to and easterly of Hudson street and parallel therewith, which 
said River street is to be made 75 feet wide in front of the property 
herein and hereby deseribed and conveved, and the west rly line 
thereof to be 200 feet from the easterly line of Tludson street. and 
running thenee, Ist, northerly by and along the easterly line of River 
street, as above deseribed, 125 feet ; thence, 2d, at right angles to the 
first mentioned and deseribed line, 480 feet, more or less, to the line 
marked exteriorline of solid filling ona certain Phbetyp made as a prean 
of the report of a certain commission appointed by virtue of an act 

of the Legislature of the State of New Jersey entitled “An act 
v2 to ascertain the rights of the State and of the riparian owners 

in the lands Iving under the waters of the bay of New York 
and elsewhere in the State,” approved April Tl, Ts64: thenee, 5d, 
southerly down the above-mentioned line of solid filling to a point 
or place ot beginning and 435 feet, more or less, therefrom, which 
said point is in what would be the northerly line of Newark street 
if the same were extended out into the Ifudson river: thence, ith, 
westerly and at right angles to the first mentioned and desexgibed 
line 455 feet, more or less, to the point or place of beginning, said 
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last line being in range with the northerly line of Newark street, 
excepting out of the said plot a small plot or piece supposed to be- 
long to Menry Otto, which said plot or piece is shown on a map 
attached to a deed of the premises therein described, executed by the 
Hoboken Land and I. Co. and Edwin A. Stevens and Martha b., 
his wife, to the party of the first part hereto, dated September 1, 1862, 
and recorded in the clerk’s office of Hudson county, N. J., Septem- 
ber 26, 1866, in Liber 157 of Deeds, page 439, Ke. 

Second tract beginning at a point in the face of the present wharf 
or bulkhead where the centre line of Newark street would strike the 
same if said Newark street was extended in a straight line thereto, 
and running thence, Ist, northerly 25 feet to the southerly line of 
the first-described plot; thence, 2d, at right angles to the first men- 
tioned and deseribed line, and along the said southerly line of the 
first-deseribed plot, out into the Hudson river as far as the rights of 
riparian proprietors do now or may at any time hereafter extend ; 

thence, 3d, southerly down the said Hudson river to a 
95 point opposite the point or place of beginning, which said 

point is in what would be the center line of Newark street, 
if the sume was extended out into the said river; thenee, 4th, west- 
erly and at right angles to the first mentioned and described line to 
the point or place of beginning, said last line being in range with 
the centre line of Newark street; said last mentioned and described 
plot to be held in trust, subject to the provisions and conditions of 
a certain agreement between the Il. L. & L. Co., of the first part, and 
the N. Y. Floating Dry Dock Company, of the second part, which 
agreement bears date September 1, 1566, and provides, amongst 
other things, that the said land and land under water, to be made 
land and valned out of the Iludson river, as mentioned and de- 
scribed in the last-described tract, shall be used only for the pur- 
pose of building therefrom and thereon a pier, or in case the whole 
Or anv put thereof shall hereafter at any time be filled in and made 
land, then it is to be used as an open street for the joint use of the 
property fronting thereon, and for no other purpose whatever. 

\lso all that tract of land and premises and land under water 
lving to the east and in front of the first above-deseribed tract of 
land and extending out into the Hudson river as far as the rights of 
riparian proprietors do now or-may hereafter extend, with the right 
to erect piers, docks, wharves, and other improvements in the waters 
In front of the premises first above described, subject only to such 
regulations as to exterior lines as the publie authorities may law- 

fully establish, together with all and singular, &e., and 
of also all manner of whartage, cranage, advantage, and emolu- 

ment growing out of or accruing or that may hereafter grow 
or accrue at or from the easterly side or front of the same on the 
Ifucson river, and also the right to fill up and reclaim the lands be- 
low high-water mark in the Hudson river in said tract tirst above 
described, and to appropriate the same to his own use, excepting to 
the Il. L. & I. Co. the right of ferriage exclusively. 
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Exutpitr P 12. 


The German Transatlantic Steam Navigation Company to Adolph 
Mi. Schmidt ef al. Deed, January 23, 1578. Recorded Liber 520, 
}). Lot. 


Conveys all that land and premises and land under water, to be 
made land and gained out of the Hudson river, situate, lving, and 
being in the city of Hoboken, in the county of Tlaudson and State 4 
of New Jersey, and described as follows, viz: Ist tragt beginning at 
what would be the intersection of the northerly line of Newark street 
and the easterly line of River street, if the said streets were continued 
in straight lines from that part of the same that are laid down ona 
certain map of Tloboken made by Charles Loss and filed in the 
clerk’s oflice in the county of Bergen, said River street being | 
next to and easterly of HLudson street aud parallel therewith, which 
said River street Is to be made seventy-live feet wide in front of the 
property herein and hereby described and conveyed, and the west- 
erly line thereof to be 200 feet: from the easterly line of ILudson 

street, and running thence, Ist, northerly by and along the 
YD easterly line of River street, as above described, 425 feet ; 

thenee, 2d, at right angles to the first mentioned and described 
line 480 feet, more or less, to the line marked “exterior line of 
solid filling ” on a certain map made as a part of the report of a 
certain Commission appotnted by virtue of an act of the Li vislature 2 
of the State of New Jersey entitled “An act to ascertain the rights 
of the State and of the riparian owners In the lands lying under 
the waters of the bay of New York and elsewhere 1a the State, ap- 
proved April 11, S64; thence, 3d, southerly down the above-men- 
tioned line of solid filling loa pone Opposite the prorat or place ot 
beginning and 455 feet, more or less, therefrom, which said) pont 
Is in What would be the northerly lineof Newark street Uf the same 
were extended out into the Tludson river; thence, 4th, westerly and 
at right angles to the first mentioned and deseribed line 455 feet, 
more or less, to the point or place of beguining, said last line being 
In range with the northerly line of Newark street, excepting out of 
the said plot a small plot or piece, supposed to belong to Henry Otto, 
Which said plot or piece Is shown ona tha} attached to a deed of the 
premises herein described, executed by the Hloboken L. & LL. Co. and 
Mdwin A. Stevens and Martha B.. his wife, to the N.Y. Floating Drv 
Dock Company, date d Sept. 1, IN62, and recorded in the clerk's office 
of Tludson Co., N. J. Sept. 26, 1866, in Liber 157 of Deeds, page 45%, 
&e. 2d tract beginning at a point in the face of the present wharf or 
bulkhead where the centre line of Newark St. would strike the same 
ifsaid Newark St. Was extended ina straight line thereto,and running 

thenee, Ist, northerly 25 feet to the southery line of the 
wo first-deseribed plot; thence. 2d, at right dnvles to the first 

mentioned and desertbed line and along the said southerly 
line of the first-deseribed plot and into the Hudson riveras far as the 
rights of the riparkin proprietors do now or may at any time here- 
alter extend ; thence, od, southerly down the said ILudson river to 
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a point opposite the point or place of beginning, which said point 
is in what would be the centre line of Newark street if the same were 
extended out into the said river; 4th, westerly and at right angles 
to the first-mentioned and described line to the point or place of 
beginning, said last line being in range with the centre line of 
Newark St., said last mentioned’ and deseribed plot to be held in 
trust, subject tothe provisions and conditions of a certain agreement 
between the HQbh. & I Co., of the first part,and the N. Y. Floating Dry 
Dock Co., of the second part, which agreement bears date Sept. 1, 
Is6, and provides, among other things, that the said land and land 
under water, to be made land and gained out of the Hudson river, 
as mentioned and deseribed in the last-deseribed tract, shall be used 
only for the purpose of building therefrom and thereon a pier, or 
in case the whole or any part thereof shall hereafter at any time be 
filled in and made land, then it is to be used as an open street for 
the joint use of the property fronting thereon, and for no- other 
Purpose whatever. 
Also that tract of land and premises and land under water lying to 
the east and in front of the first above-described tract of land and ex- 
tending out into the Iludson river as far as the rights of the 
‘ riparian proprietors do now or may hereafter extend, with the 
right to erect piers, docks, wharves, and other improvements 
in the waters in front of the premises first above described, subject 
only to such regulations as to exterior lines as the public authorities 
mav lawfully establish, together with —. 


) 


Exuipitr P 15. 


The Hoboken Land and Improvement Company to the North Ger- 

Pycidi Liovd. Deed, April 2), 1S; 2. Recorded book yo pure 
AOL. 

Convevs all that certain lot, piece, or parcel of land, land under 
water, and premises situate, lving, and being in the city of Ho- 
boken, in the county of Hudson and State of New Jersey, and more 
particularly bounded and deseribea as follows—that is to say, be- 
cling ita port in the easterly line of River street distant 270 
feet easterly from the easterly line of Iludson street, measured on a 
line parallel to the northerly line of Second street (as said Tudson 
and Second streets are laid down on the map of Hloboken made by 
Charles Loss and tiled in the clerk’s oftice of the county of Bergen), 
Which said points also distant 50 feet northerly from the corner 
formed by the intersection of the northerly side of Second street 
extended with the easterly line of River street, running thence 
eastwardly and along a line parallel to the northerly line of See- 
ond street extended 517 feet 6G inches, be the same more or less, 
to the line known as the exterior line of solid filling. as 
the same is established by the commissioners of the State of 

New Jersey; thenee northwardly along said exterior line 
US for solid filling 50 feet three inches, more or less, to a pier 
now constructed and the line of a shed or building thereon ; 
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thence eastwardly and along the line of said pier and of said shed 
or building, and along the northerly line of certain premises con- 
veyed by the parties of the first part to the Camden and Amboy 
Railroad and Transportation Co, by deed dated leb'y 15, S72, and 
now in the actual occupation of said company, the line of said pier 
and shed and of the land of said last-mentioned company being 
parallel or nearly so to the northerly line of Second street: extended 
and distant about 99 feet 9 inches therefrom, out into the North or 
Ifudson river to the centre thereof, as far as the rights and privileges 
of the said parties of the first part do now or may herealter extend ; 
thence northwardly and ona line parallel to River street 111 feet, 
be the same more or less, to the southe rly line of certain premises 
conveyed by the said parties of the first part to Henry Oelrichs and 
others by deed dated Jan’y 26, 1S70, and recorded in the ollice ot 
the clerk of TLudson county, In Liber 207 of Deeds, pie Here, Mich 10, 
ISTO, and now owned by the parties of the second part thereto ; 
thence westwardly along a line parallel with the centre line of Third 
street extended and along said) last-mentioned premises to a point 
which is distant 592 feet easterly from the easterly line of River 
street, measured on a line at right angles thereto: thence north- 
wardly parallel with River street and still along said) premises as 
aforesaid conveyed to Henry Oelrichs and others 70 feet: thence 

westwardly parallel with said center line of ‘Third street ex- 
wht) tended and still along the line of said last-mentioned pred 

Ises O12 fect, toa point Which is distant SO feet easterly from 
River street and 170) feet southerly from an iron bolt in the centre 
line of Third street, as the same is widened: thence northwardly on 
a line parallel to River street 155 feet to the southerly side of Third 
street as widened; thence westwardly along Third street 50 feet : 
thence southwardly ona line parallel to Riversireet 100 feet: thence 
westwardly on a line parallel to Third street 50 fect to the easterly 
side of River street, and thence southwardly along River street 265 
feet to the point or place of beginning, being the premises shown on 
the annexed diagram and enclosed by the letters A, B,C, D, Ey F, 
(5, II, 4a a. IKK, anda LL, and the red lines thereon, together ——, 


Exuipir P U4. 


Cornelius Haring, agent, &¢., to John Stevens. Deed dated July 26, 
1 


I7St. Recorded in the Bergen county clerk’s office in Liber D of 


Deeds, page 457. 

Conveys, beginning by the mouth of the ereek that parts Wee- 
hawken from Hloboken, and from thence running north fifty-two 
and a half degrees west thirty-three chains and thirty-tive links : 
thenee south thirty-three degrees west twenty-eight chains on the 
top of the hill: thence south liftv-seven degrees cust two chains; 


thence south thirty-three degrees Wesl thirty chains to oa heap of 


stones by il dogwood tree, blazed: thence south liftv-seven degrees 
east one chain; thence south thirty degrees west ten chains; 
106 thenee south fifty-seven degrees cust two chains: thence 
south thirty-three degrees west eleven chains and thirty 
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links toa heap of stones in a path that goes down the hill towards 
Iloboken; thence fiftv-seven degrees west one chain ; thence south 
thirty-three degrees west nineteen chains and twelve links; thence 
south fifteen degrees west eight chains and seventy links; thence 
south fifty-five degrees west three chains; thence south thirty-five 
degrees West six chains to a large heap of stones near the top of the 
hill: thence southeasterly down the hill to the edge of the meadow 
where the creek runs near the upland—that ereek that parts Ho- 
boken and Ilarsimus; thence easterly along said creek as it runs to 
ITudson or North river; thence northerly up said river or along 
sald river, as the sald river runs to the mouth of the said creek that 
parts Weehawken from Hoboken, the place of beginning ; bounded 
northeast by Jacobus [T Bogert; northwest by Sales Marselis and 
sundry others: southwest by the meadow of IHarsimus or the creek 
that divides Iloboken from Harsimus, and southeast by the Ilud- 
son river, containing by survey five hundred and sixty-four acres, 
be the same more or less. 
Exutpir P15. 
Loss’ map of LSO4., 
Exurpit P 16, 
Appendix map to P 1. 
exuipit P 17. 
Frederick Kuhne to to the German Transatlantic Steam Nav. 
(Co. Declaration of trust, August 51,1872. Recorded Lib. 
101 246, p. BEL. 
Whereas the N.Y. Floating Dry Dock Co., of the city of 
a . lias thus day conveyed Lo lred’k Kuline, trustee of the (rer- 
man Trans. Steam Nav. Co., certain property situate in the city of 
Hoboken, county of Tladson and State of N.J., more particularly 
deseribed in the deed of convevance bearing even date herewith, it 


I Lhe the same PyParpne rly heretofore conveyed by I. L.. X I. Co. etal. 
to N.Y. Floating Drv Dock Co. by deed dated Sept. 1, 1866, and re- 
corded in Co, clerkss office of Hudson county in Liber 157 of Deeds, 


ee hope’, CS 

And whereas said German Trans. Steam Nav. Co. has furnished 
the consideration money of said purchase, but said property has 
been conveved to said Fred’k Kulne beeause said German ‘Trans. 
Sit. Co. is a foreign corporation, created by laws of Ilamburg, in 
Germany, said property to be held in trust by him for scle use and 
benefit of said last-mentioned Co. until it shall have obtained the 
right and authority from the State of N. J., to hold said property in 
Its OW hathe as a corporation : 

Now, therefore, 1, said Frederick Kulne, do hereby make and ex- 
ecute this declaration of truth, to wit, that | do hold and will hold 
said property and the title thereof in trust for the sole use and ben- 
efit of said German Transatlantic Steam Navigation Company until 
the same shall have obtained the right and authority from the State 
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of New Jersey to have and to hold said property and _ the legal title 
thereof in its own name as a corporation, and that I will then con- 

vey and transfer the said property to the said German ‘Trans- 
102. ~—s atlantic Steam Navigation Co. 

In testimony whereof I have hereunto set my hand and 
seal, at the city of New York, this dist day of August, 1872. 
PREDERICK KUTNE. 
Signed in presence of— 
RUDOLF DULON. 


Acknowledged and certified. 
kxuipir PIS. 


Edwin A. Stevens and wife to William A. Palmer, Jacob Deusch, 
and Jolin Shotwell. Deed dated Sept. 18, 1860; cons., $12,000. 
Liber S4, }. 270. 


All that lot of land commencing at the northeasterly corner of 
IIudson and Newark streets, in Hoboken, and running thence east- 
erly and along the northerly line of Newark street two hundred feet 
to the westerly line of where River or E street will come when the 
same is continued straight, and running thence northerly and 


along the westerly line of said proposed straight continuation of 


River street and parallel with Iludson street fifty (50) feet: thence 
westerly and parallel with Newark street two hundred (200) feet to 
the casterly line of Tludson street and thenee soutierly and along 
the easterly line of [ludson street fifty (50) feet to the place of be- 
ginning. 


105 | Defe ndants’ Ierhihits. 


The following exhibits were, by consent of the respective counsel, 
offered and read in evidence on the part of the defendants : 


kexuinir DP 1. 
Map of 1852. 
exuipir 2D 2. 


The Hoboken Land and Improvement Company to Camden and 
Amboy Railroad Company. Deed Dee. 1, ISG4. 


This indenture, made this first day of December, A. D. eighteen 
hundred and sixty-four, between the Hoboken Land and = Tmprove- 
ment Company, an Incorporated company of the State of New Jer- 
sev, of the first part, and Kdwin A. Stevens and Martha, his wife, 
of the township of Weehawken, in the county of Hudson and State 
of New Jersey, of the second part, and the Camden and Ambov Raail- 
road and Transportation Company, of the third part, witnesseth : 

That the said parties of the first part and second part, for and ‘in 
consideration of the sum of sixty-eight thousand five hundred and 
eighty-three ;4') (68,985.53) dollars, lawful moneyof the United States 
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to them in hand paid by the party of the third part at or before the 
ensealing and delivery of these presents, the receipt whereof is 
hereby acknowledged, have granted, bargained, and sold, aliened, re- 

leased. conveyed, and confirmed, and by these presentsdo grant, 
104 bargain ,and sell, alien, release, convey, and confirm, unto the 

party of the third part, their successors and assigns, all that 
certain piece or parcel of land and premises and land under water 
to be made land and to be gained out of the North or Hudson river 
situated, Iving, and being in the city of Hoboken, in the county of 
Ifudson, in the State of New Jersey, and bounded and deseribed as 
follows, viz: Beginning at the point where the westerly line of River 
street would intersect with the southerly line of Second street if the 
said streets were continued in a straight line from where the same 
are laid out and located as streets to the point of intersection of the 
two above-mentioned lines thereof, and running thence (1st) south- 
erly and parallel with Hudson street, in Hoboken aforesaid, one 
hundred feet (100), said last line being in the range of the westerly 
line of River street where the same is laid out, and thence (2d) at 
right angles to the first line, being a line parallel with Second street, 
in Hoboken, out into the North river or Iludson as far as the rights 
of the parties of the first part and second part, or either of them, 
do now or at any time hereafter may extend ; thence (5d) northerly 
up the said river toa point one hondred and fitty feet distant at right 
angles from the last-mentioned line; tnence (4th) westerly parallel 
to the second corner and one hundred and fifty feet distant there- 
from and in range with the northerly line of Second street, in Hobo- 
ken, toa stone monument marked ut high-water mark On the shore 

of the IIudson river; thence (oth) southerly at right angles 
105 ~~ to said Jast-mentioned line fifty (50) feet to a point in range 

with the southerly line of Second street aforesaid, and thence 
(4) westerly and in range with the southerly line of Second street to 
the place of baginning, together with all the right, title, and inter- 
est, property, claim, and demand whatsoever of the parties of the 
first and second parts of, in, and to the same, and also of, in, and to 
all manner of wharfage, cranage, advantage, or emoluments, grow- 
ing or accruing, or that mav hereafter grow or accrue, from the 
easterly side or front of the same in the Iludson river, and also the 
rights of the parties of the first and seeond parts to fill up and re- 
claim land below high-water mark on the Hudson river or said 
tract ana In front thereof, and to appropriate the same to their Owl 
use, except that no right of ferry is granted with said land or as ap- 
purtenances thereto, and the grant and conVvevahee hereby made 
are subject to the condition that no ferry is to be established thereon 
between the said land and the city of New York or Brooklyn with- 
out the written consent of the party hereto of the first part, their 
successors or assigns, proprietors or owners of the ferries between 
Hloboken and New York; and the said grant and convevance are 
hereby accepted by the said party hereto of the third part on the 
express condition that they and = their successors and assigns 
will not establish, run, or maintain, or permit to be established, 
run, or maintained, any ferry whatever from any part of said 
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tract of land or any dock or wharf erected or to be erected 
thereon or adjeining or in front of the same to the city of 
New York or Brooklyn, and’ that if they, the said party of the 

third part, their suecessors or assigns, should, contrary to 
106 the said Jast-mentioned condition, establish, run, or main- 

tain any such ferry as last aforesaid it shall be at the option 
of the said party of the first part, their successors and assigns, owners 
of the said Tloboken ferries as aforesaid, either to claim such legal or 
equitable relicf upon the said last-mentioned condition and reserva- 
tion as they miiclhit be entitled to demand or to demand and receive 
from the said party of the third part, their successors and assigns, 
the sum of fifty thousand dollars per annum by way of reut or com- 
pensation for the exercise of such franchise, which rent the sad 
party of the first part shall be entitled to claim, demane, and reeeive 
from the said party of the third part, their successors and assigns, 
from the time of the commencement of running such ferry and for 
such length of time thereafter as the said party of the first part, therr 
successors and assigns, shall choose to permit and allow the said 
ferry to be run and maintained, 

It is hereby understood by and between the parties to these pres- 
ents that the right of ferry above accepted from the premises hereby 
conveyed shall never be so construed as to authorize the party of the 
first and second parts or either of them to run a ferry boat or boats 
to or from the docks or lands hereby conveved or to crect any dock 
or Wharf in front of the property hereby conveyed without the con- 
sent in writing of the said party of third part, their successors or 

USSlENs. 
107 It is further hereby understood and agreed by and between 

the parties to these presents that a strip of land fifty (0) fect 
in width north of and adjoining that part of the herembetfore-de- 
scribed tract hereby conveyed, or nite riled to he conveyed, which Is 
east of the westerly line of River street and as far toddie eastward as 
the stone monument, shall be and remain open for the joint use of 
all of the parties to these presents as a passage-way for wagons and 
carriages, aus well as DCPSONS, but that the same shall not by consent 
of any of the parties to these presents be made a public road or 
street, and also a right of way, in range of Second street, from said 
premises to Tludson street. 

And it is farther understood and agreed between the parties to 
these presents that the right to fill in, reclaim the land under water 
hereby conveyed, and to build and construct wharves, docks, and 
piers thereon shall not be construed to convey any right to lay 
bouts or vessels or Inany way other to use or occupy the water north 
or south of the most northerly or southerly of the lines herein 
deseribed, together with all and singular the tenements, heredita- 
ments, and appurtenances thereunto belonging or In anywise apper- 
taining, and the reversion and reversions, remainder and remainders, 
rents, issues, and protits thereof, and also all the estate, right, title, 
Interest, dower, property, possession, claim, and demand whatsoever, 
as well in law as in equity, of the said parties of the first and second 
parts of, in, and to the same and every part and parcel thereot, 
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108 with the appurtenances; to have and to hold the above 
granted, bargained, and described premises, with the appurte- 
nances, unto the said party of the third part, their successors and 
assigns, to their only proper use, benefit, and behoof, forever. 
Andthe said parties of the first and second parts for themselves, their 
successors, heirs, executors, and administrators, do covenant, grant, 
and agree to and with the said party of the third part, their successors 
and assigns, that the said parties of the first and second parts, at 
the time of the sealing and delivery of these presents, are lawfully 
seized in possession of a good, absolute, and indefeasible estate of 
inheritance in fee simple of and in all and singular the above 
granted and described premises, with the appurtenances, and have 
ood right, full power, and lawful authority to grant, bargain, sell, 
and convey the same in the manner aforesaid ; and the said party 
of the third part, their successors and assigns, shall and may at all 
times hereafter peaceably and quietly have, hold, use, occupy, pos- 
sess, anid enjoy the above-granted premises and every part and 
parcel thereof, with the appurtenances, without any let, suit, trouble, 
molestation, eviction, or disturbance of the said parties of the first 
and second parts, their heirs, successors, and assigns, or any other 
person or persons iawfully claiming or to claim the same, and that 
the same are now free, clear, discharged, and unincumbered of and 
from all former and other grants, titles, charges, estates, judgments, 
taxes, assessments, and incumbrances of what nature or kind 
soever; and also that the said parties of the first part and 
10) second: part and their successors and all —every person and 
persons Whomsoever lawfully or equitably deriving any 
estate. right, title, or interest of, in, or to the hereinbefore-granted 
premises of, for, or in trust for them shall and will at any time or 
tines hereafter, pon the reasonable request and at the proper costs 
and charges in the law of the said parties of the third part, their 
successors and assigns, make, do, and execute, and cause to be made, 
done, and executed, all and every such further and other lawful and 
reasonable acts, conveyances, and assurances in the law for the better 
and more effectual vesting and confirming the premises hereby 
ranted or so intended to be in and to the said parties of the third 
part, their successors and assigns, forever, as by the said parties of 
the third part, their successors or assigns, or their council learned 
in the law, shall be reasonably advised or required; and the said 
parties of the first and second parts, their heirs and successors, the 
ibove-deseribed and hereby granted and released premises and every 
partand parcel thereof, with the appurtenances, unto the said parties 
of the third part, their suecessors and assigns, against the said par- 
ties of the tirst and seeond parts and their heirs and successors and 
against all and every person and persons whomsoever lawfully 
claiming or to claim the same shall and will covenant and by these 
pres nts forever ce fend. 
In witness whereof the said party of the first part have hereunto 
caused their corporate seal to be affixed and the names of Edwin A. 
Stevens, their president, to be subscribed, and the said party 
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110 of the second part have hereto set their hands and seals the 
day and year Just mentioned. 
E. A. STEVENS, [t.s.] 
Pres. IT. L.&« Limp. (0. 
E. A. STEVENS. [t. s.] 
M. B. STEVENS. [1 s.] 


Signed, sealed, and delivered in the presence of (the words “ also” 
a right of way in range of Second street from said) premises to 
Iludson street ¢utended before execution ; also the word “right” on 
th) page )— 


(S’o'd) ff # SHTPPEN, 
A. COXE, 
As to the IL. L. & I. Co. 


Exnuipir D3. 


State of New Jersey to The TLloboken Land and Improvement Com- 
pany. Deed dated Dee. 51, 186%. 


Know all men by these presents, &e. 

And whereas the said The Hoboken Land and Improvement Com- 
pany, on or about the sixth day of May, one thousand eight hun- 
dred and thirty-nine, did) purchase from Edwin A. Stevens and 
others, the children of Jolin Stevens, then lately deceased, aud from 
his widow, in fee simple, certain lands in the now city of Lloboken, 
including, amongst others, the lands and premises hereinatter de- 
scribed, which lands and premises aad the said company doth still 
Possess suniad OCCUPY and own, and are described as follows—that is to 

say: Beginning at a point in the easterly line of River street 
111) so three hundred and thirty feet southwardly from = the south- 

erly line of Third: street, tn said city, thence (1) running 
northwardly along the easterly line of River street seven hundred 
and ten feet; thenee (2) eastwardly to the ILudson river on a course 
parallel with Third street, if the same were extended in a direct 
line castwardly; thence (3) southwardly along the Iludson river 
seven bundred and ten feet or thereabouts to a point east- 
wardly from the point of beginning on a course parallel with Third 
street, If the same were extended as aforesaid; thence (4) westwardly 
on the said course parallel with Third street, if extended as afore- 
said, to the place of beginning, being bounded on the west by River 
street, on the east by the HIudson river, and on the north and south 
by lands parallel with the course of Third street aforesaid, as in and 
by the ssid deed of convevahce from Edwin A. Stevens and others 
will more fully appear, the said deed being recorded in the clerk’s 
office of Bergen county in Liber N + of Deeds, pages 287 to 512: 

And whereas the said The Hoboken Land and Improvement 
Company, being so seized and possessed as aforesaid of the said tract 
of lands adjoining the Hudson river as aforesaid, hath produced to 
the said commissioners a duly certified COpy of said legislative aed 
Incorporating said corporation, passed February twenty-first, one 
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thousand eight hundred and thirty-eight, and hath made applica- 
tion in writing requesting such grants ‘and benefits as in the fourth 
said section of said supplementary act; and whereas it appears to the 
commissioners that the said The Hoboken Land and Improve- 
112) ment Company hath by their charter such grant and license, 
power and authority, as in the said fourth section is men- 
tioned and are entitled to said paper, capable of being acknowledged 
and recorded, and granting the titles and leases aforesaid upon pay- 
ment of such consideration as aforesaid ; and whereas such consider- 
ation, to wit, the sum of thirty-five thousand five hundred dollars, 
being tifty dollars for each lineal toot, measuring on the bulkhead in 
front of the land ineluded in this conveyance, has Leen paid by the 
said The Hoboken Land and Improvement Company to the treasurer 
of said State: Now, therefore, know ve that the said State of New 
Jersey, by the commissioners, with the said Governor and attorney 
general for the time being, in consideration of said sum of thirty-five 
thousand tive hundred dollars to the treasurer of the State for the 
State — paid, hath granted, conveyed, and confirmed, and by 
these presents grant, convey, and contirm, unto the said The Hobo- 
ken par and Improvement Company so much of the land and 
premises aubeve described as may have been originally below the 
line of high-water mark, and all lands under water in front of the 
lands above described and extending ’theretrom to the exterior bulk- 
head and pierlines in the Hudson river reeommended by the com- 
missioners appointed under the act aforesaid, approved April 11, 
bse, adopted and established in and by the said supplemental act, 
and bounded northerly and southerly by parallel lines projected in 
direct continu ition of the north and south boundary lines 
Lhe of said lands above deseribed, on a course par allel with the 
lines of Thir | street as aforesaid, which said lands above de- 
scribed’and lands under water in front thereof, taken together, are 
described as follows. All and singular the lands and premises here- 
inatter particularly deseribed situate, lving, and being in the city of 
[loboken and State of New Jersey—that is to say, all the lands now 
or formerly under water in Hudson river below the present or any 
former line in high-water mark which are comprised within the fol- 
low ine hetes or bounds—that Is to Say: 
beginning in the easterly line of River street three hundred and 
thirty feet southwardly from the southerly line of Third street if 
the same were extended in a continuous line easterly from its present 
termination: thence (1) northwardly along the easterly line of River 
street seven hundred and ten feet; thence (2) eastwardly parallel to 
the dircetion of Third street, if the same were extended as aforesaid, 
six hundred and forty feet to the exterior line for solid filling in the 
Hudson river, as shown on sectional map number six, made by the 
Commissioners uppotnted under the act approved April 1], 1 S64, 
entitied “An act to ascertain the rights of the State and the riparian 
owners inthe lands Iving under the waters of the bay of New York 
and elsewhere in this State,” and adopted and established by the 
supplement thereto hereinbefore referred to; thenee (3) southwardly 
wlong the said exterior line for solid filling seven hundred and ten 
s$—Ilio 
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feet, more or less, to a point opposite the point of beginning, and in 
a course therefrom parallel to the direction of Third street 
114 ~~ five hundred and thirty feet to the place of beginning, and 
also all the lands under water Iving between the above- 


mentioned exterior line for solid filling and the exterior line for 


piers as fixed by the said con:missioners appointed by said act, ap- 
proved May 4, 1864, and shown on the sectional map aforesaid, 
bounded by the northerly and southerly lines of the above-deseribed 
tract produced eastwardly to the Hudson river: Provided, That the 
above are only to be used for the purpose of piers or wharves to be 
constructed; and likewise any and all lands under water lying In 
front of that above deseribed, and bounded by the northerly and 
southerly lines thereof, to any points to which the said lines for 
solid filling and exterior lines for pliers, respectively, agreeably to 
the terms of said extension; to have and hold, Ke. 


THEODORE BF. RANDOLPH, Governor. 


Signed in the presence of— 
BERT C. BACOT, 
STER VREEDENBERGIT, 
[ARLES Ss. OLDEN, 
INNINGTON FL RANDOLPIT, 
~LANCIS S. LATHROP, 
(Commissioners. 

ROBERT GILCHRIST, 

Att'y (re neral, 
HORACE N. CONGAR, 

Secre lary of Slate. 


115 Exuipir ID 4, 


Map showing shore-front property and improvements thereon. 
October 29, 1S7S. 


kxnipit PD 5. 


The State of New Jersey to Frederick Kuline, trustee of the German 
Transatlantic Steam Navigation Company of Iljmburg. Grant 
dated Sth November, 1872. Liber 249, p. 248, Ke. 


To all whom these presents shall come or who shall be coneerned 
the State of New Jersey sendeth greeting: 

Whereas under and by virtue of a certain act of the Legislature 
of the State of New Jersey, approved April 11. IS64, entitled “An 
act to ascertain the rights of the State and of the riparian OWhers 
in the lands Iving under the waters of the bay of New York and 
cisewhere in the State,” certain persons were duly appointed and 
constituted Commissioners to execute and discharge the Cuties in 
said act set forth and upon them imposed, and,among other things, 
to fix and establish an exterior line In certain bays and rivers in 
said act mentioned bevond which no pier or permanent obstruction 
of any kind should be permitted to be made; 
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And whereas afterwards said commissioners having fixed such 
exterior line in the tide water of certain of said waters, bays, and 
rivers, to wit, the Iludson river, New York Bay,and Kill Von Kull, 

lving between Envard’s dock, in the Kill Von Kull, in’ the 
116 New York State line, the same were by another act of the 

Legislature, approved March 31, 1869, supplementary to said 
first-mentioned act, adopted and declared to be fixed and established 
as the exterior bulkhead and pier lines between the points above 
named, as by the first section of last-mentioned aet will more fully 
appear. 

And whereas by the sixth section of said supplemental act it was 
enacted that four commissioners should be appointed by the Gov- 
Crhor, with the advice and consent of the senate, to complete aus 
much of the details of the work assigned to them by such original 
uct, by surveys and otherwise, on the Hudson river, New York Bay, 
and Kill Von Kull as in their judgment the interests of the St: ite 
required, which commissioners were afterwards so appointed, to wit, 
Francis 8. Lathrop, Peter Vredenburgh, Charles S. Olden, and Ben- 
hington I, It: indelp h: 

And whereas by the third section of said supplementary act it was 
enacted, among other things, that neither that section nor any pro- 
Vision in said supplementary act contained should in anywise re- 
peal or impair any grant of land under water or right to proclaim 
made directly by legislative act, or grant or deeree, power or author- 
ity so tnade or given to purchase, till up, occupy, possess, and enjoy 
lands covered with water fronting and adjoining lands owned or 
authorized to be owned by the corporation or grantee in the legisla- 
tive act mentioned, its, his, or their representatives, grantees, or as- 
signs, or to repeal or impair any grant or license, power or authority, 

to erect or baild docks, wharves, and piers opposite and = ad- 
117) joining lands owned or authorized to be owned by the cor- 

poration or grantee or licensee in the legislative act mentioned, 
its, his, or (heir representatives, grantees, or asssigns, heretofore made 
or given directly. by legislative act, whether said acts are or are not 
Poy sulalyle 

And whereas by the fourth section of said legislative act it was 
enacted, among other things, that in case any person ol corporation 
who Dy any legislative act Was a grantee or licensee, or had such 
power or authority, or any of his or their representatives or assigns 
should desire a paper capable of being acknowledged and recorded 
made by and in the name of the State of New Jersey, conveying the 
land in the proviso to the third section of said supplementary act 
mentioned, whether under water or not, and the benefit of an ex- 
press covenant that the State would not make or give any grant or 
license, power or authority, atfeeting lands under water in front of 
sald lands, then and ine ither of sach cases such persol or Corpora 
tion, grantee or licensee, having such grant or license, power OF 
authority, his or their representatives or assigns, on producing a 
ge certified copy of sue y legislative act tosaid commissione rs, and, 
I case of a representative or assignee, show satisfactory evidence of 
his or theta being such representative or assign, and requesting such 
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grant and benefits as in that section mentioned, should be entitled 
to said paper, so capable of being acknowledged and recorded, and 
granting the title and benefits aforesaid, on payment of the consid- 

eration therein mentioned, had the commissioners, or any 
118 = two of them, with the Governor and attorney general for the 

time being, to be shown by the Governor signing the grant 
and the attorney general attesting it, should and might execute and 
deliver and acknowledge, in the name and on behalf of the State, a 
lease in perpetuity to such grantee or licensee or corporation having 
such grant, license, power, or authority, and to the heirs and assigns 
of such grantec or licensee, or te the StUccessors ania Hsslons of such 
corporation, upon his, her, or their securing to be paid to the State 
an annual rental of three dollars for each and every lineal foot, 
measuring on the bulkhead line, or a convevance to such grantee or 
licensee or corporation having such grant, license, power, or author- 
itv, and to the heirs and assigns of such grantee or licensee, or to 
the successors and assigns of such corporation, in fee, upon his, her, 
or their paying to the State fifty dollars for each and every lineal 
foot, measuring on the bulkhead line in front of the tand included 
Insuch conveyance ; 

And whereas the Hoboken Land and Improvement Company, a 
corporation existing by and under an act of the Legislature of the 
State of New Jersey passed the twenty-first day of February, one 
thousand eight hundred and thirty-eight, entitled “An act to in- 
corporate the Tfoboken Land and Improvement Company.” were, 
among other things, authorized to purchase, hold, and improve real 
and personal property in this State, provided they should not hold 
more than one thousand acres of land at any one time, and were 

also authorized and empowered to purchase, fill up, occupy, 
119 = possess, and enjoy all lands covered with water fronting and 

adjoining the lands that might be owned by them, and = to 
construct thereon wharves, harbors, piers, and slips, and all other 
structures requisite or proper for commercial and shipping purposes, 
as in and by said aet, reference being thereunto had, Mav tore fully 
and at large appear ; 

And whereas the said The [Hoboken Land and Improvement 
Company, Oh or about the sixth day of May, one thousand ejolit 
hundred and thirty-nine, did purchase from Edwin A. Stevens and 
others, the children of John Stevens, then lat ly deceased, and from 
his widow, in fee simple. certain lands inthe said city of TLloboken 
adjoining the ILudson river, and other lands in Pudson county, in- 
cluding, amongst others, the lands and premises hereinatter de- 


scribed and conveyed, subject, however, to a leasehold interest of 


Robert L. Stevens ina part thereof, which leasehold Interest became 
vested in Mdwin A. Stevens; 

And whereas the said Edwin A. Stevens and the said Hoboken 
Land and Improvement Company, by deed bearing date the first 
day of September, in the year LStits, conveved the premises herein- 
after described and conveyed to the New York Fioating Dry Dock 
Company, subject to certain rights in the said deed stated ; 

And whereas the said New York Floating Dry Dock Company, 
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by deed bearing date the 31st day of August, A. D. 1872, did convey 
the same premises to Frederick Kuhne, trustee of the German Trans- 
atlantic Steam Navigation Company of the city of Hamburg, 
CGrermany ; 
120 And whereas the said Frederick Kulne, being so seized and 
possessed as aforesaid of the said tracts of land adjoining 
the Iludson river as aforesaid hereby conveyed, hath produced to 
said commissioners a duly certified copy of said legislative act in- 
corporating the said The Hoboken Land and Improvement Com- 
pany, passed February 21, 1838, and hath made application in 
writing requesting such grants and benefits as in the fourth section 
of said supplementary act is mentioned, and agreeing to pay therefor 
the consideration mentioned in the said fourth seetion of said sup- 
plemental act ; 

And whereas it appears to the said commissioners that the said 
Frederick Kuhne hath, by and under the said eharter of the said 
The Hoboken Land and Improvement Company and the convey- 
ances aforesaid, such grant and license, power and authority, as in 
the said fourth section is mentioned, and is entitled to said paper, 
capable of being acknowledged and recorded, and granting the title 
and benefits aforesaid upon payment of such consideration as afore- 
sald : ? 

And whereas such consideration, to wit, the sum of twenty-two 
thousand six hundred. and twenty-five dollars, being fifty dollars 
for each lineal foot, measuring on this bulkhead line in front of the 
land included in this conveyance, has been paid by the said Fred- 
erick Kulme to the treasurer of said State: Now, therefore, know ve 

that thesaid State of New Jersey, by said commissioners, with 
121 ~—s the said Governor and attorney general for the time being, in 

consideration of the sum of twenty-two thousand six hundred 
sine twenty-five dollars to the treasurer of said State for the said 
State duly paid, hath granted, conveyed, and contirmed, and doth 
by these presents grant, convey, and confirm, unto the said Fred- 
erick Kuline, trustee of the German Transatlantic Steam Navigation 
Company, and to his heirs and assigns forever— 

Ist. All that tract of land situate In Hloboken, in the county of 
Iludson and State of New Jersey, beginning at a point which would 
be the intersection of the northerly line of Newark street and the 
easterly line of River street, if the streets were continued in straight 
lines from that part of the same that is laid down on a certain map 
of iloboken made by Charles Loss and filed in the clerk’s office of 
the county of Bergen, said River street being next to and easterly 
of Hudson street and parallel therewith and its westerly line being 
two hundred feet easterly from the easterly line of Hudson street 
and its casterly line seventy-five (75) feet easterty from its westerly 
line, running thence (Ist) northerly by and along the easterly line 
of River street, as above deseribed, four hundred and twenty-five 
(425) feet: thence (2d) at right angles to the first mentioned and de- 
scribed line four hundred and eighty (480) feet, nore or less, to the 
line marked “ exterior line of solid filling” on a certain map made 
us a part of the report of a certain commissict: appointed by virtue 


62 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN Ys. 


of an actof the Legislature of the State of New Jersey, entitled “An 

act to ascertain the rights of the State and of the riparian 
122) owners in the lands lying under the waters of the Bay of New 

York and elsewhere in the State,” approved April LL, 1S64; 
thence (3) southerly, down the above-mentioned line four hundred and 
twenty-seven feet and six inches toa point opposite the point or 
place of beginning, and four hundred and thirty-five (155) feet, 
moreor less, therefrom, which said point is in what would be the north- 
erly line of Newark street if the same were extended out into the 
Hudson river; thence (4) westerly and at right angles to the first 
mentioned and deseribed line four hundred and thirty-five (455) 
feet, more or less, to the point or place of beginning, said last-men- 
tioned line being in range with the northerly line of Newark street, 


excepting gut of said plot a small plot or piece supposed to belong . 


to Hlenry Otto, which said plot or piece is shown on the map an- 
nexed tothe application of this grant; also (2d) beginning ata 
point on the face of the wharf or bulkhead where the centre line of 
Newark street would strike if said Newark street was extended ina 
straight line thereto, and running thence (1st) northerly twenty-live 
(2) feet to the southerly line of the first-deserthed plot - thence (2) 
at right angles to the first-mentioned line and along the said south- 
erly line of the first-deseribed plot to exterior line for solid filling 
aforesaid; thence (<>) southerly along the said exterior line toa 
pont opposite the place of beginning, which said potnt is in what 
would be the centre line of Newark street if the same were extended 
out into the siic river: thenee | +) westerly anid iil rielit anol s 
125 to the first mentioned and described line to the produit oT place 
of beginning. 

Also all of the land under water and piers thereon which hes 
easterly and in front of the said two tracts, bounded westerly by the 
easterly lines of the said two tracts, easterly by the exterior line for 
piers, extended northerly by the northerly line of the first-mien- 
tioned tract, easterly to the said exterior line for piers, and southerly 
by the southerly line of the second-mentioned tract, extended cust- 
erly to the said exterior line for piers, with the right to build upon 
this traet between the two exterior lines only piers: 

To have and to hold the lands above deseribed, with the appur- 
tenances, especially the right to fill up, reclaim, and iImiprove the 
said lands under water, and to ereet wharves and piers thereon out 
tothe exterior bulkhead and pier line further out in said river, which 
may be established by legislative authority, unto the said lrederick 
Kubne, his heirs and assigns, forever— 

Subject to all the conditions, claims, covenants, trusts, and mort- 
gages Which remain in force and to which the tithe of said Kuline 
is made subject by any of the instruments under which he claims 
title to any part of the premises above deseribed and conveyed. 

And the said State of New Jersev doth further hereby covenant 
expressly with the said Frederick Kulne and his heirs and assigns 

that the said State of New Jersey will not make or give any 
124) grant or license, power or authority, affecting lands under 
water In front of said lands hereby conveyed, and that the 
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said Frederick Kuline, his heirs and assigns, may reclaim and ap- 
propriate to their own use the said lands under water above de- 
scribed in manner aforesaid, subject, however, to the regulations 
and provisions of the various clauses of said supplemental act herein 
recited. 

In witness whereof the said commissioners appointed under said 
supplemental act have respectively set their hands and seals and 
eatsed the great seal of the State to be affixed and these presents 
have been signed by the Honorable Joel Parker, our CGroverner, and 
attested by the Honorable Robert Gilchrist, our attorney general, as 
by the provisions of said supplemental act is required, 

Done and dated at Trenton this ninth day of November, in the 
vear of our Lord one thousand eight hundred and seventy-two. 


[Seal of the State of New Jersey. ] 


JOEL PARKER, Gor’r. Th. 8. 
FRANCIS 8. LATHROP, L. S. 
CHAS. S. OLDEN, TS. 
PETER VREDENBURGH, Le S. 
BENNINGTON F. RANDOLPH, [t.s. 


(‘omméissioners. 


Witness to signatures of commissioners : 
ROB. C. BACOT. 


Attested: IENRY C. KELSEY, 


Secretary of State. 


125 = Signed, sealed, and delivered in the presence of—the words 
“and to any other bulkhead and pier line,” 14th line, page 
if, first interlined. 
Attest: ROB. GILCHRIST, 
: Att'y General. 


Srate or New Jersey, ) : 
’ ‘ "SS 
Tfidsan { ounty, J 


Be it remembered that on this fifteenth day of November, A. D. 
one thousand eight hundred and seventy-two, before me, Thomas 
W. James, one of the masters in chancery of New Jersey, personally 
appeared Robert C. Bacot, who, being duly sworn, on his oath depos- 
etii and saith that he saw the within-named Franeis S. Lathrop, 
Charles S. Olden, Peter Vredenburgh, and Bennington F. Randolph, 
commissioners, sign their names, respectively, to the within instru- 
ment: that he knows them to be riparian commissioners under the 
laws of the State of New Jersey, and the said commissioners did 
severally acknowledge that they signed the foregoing instrument 
for and on behalf of the State of New Jersey, as their act and deed 
lor the uses and purposes therein expressed, he, this deponent, sub- 
scribing his name thereto at the same time as an attesting witness. 


ROB. C. BACOT. 


ee Ee ie 


64 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN VS. 


Sworn and subscribed before me the day and year above named. 
THOMAS W. JAMES, 


Master in Chancery of New Jersey. 


Received in the office and recorded November 29, 1872, at 4.25 
o'clock p.m. 


126 Exurpit D 6. 


An act toenable the united companies to improve lands under water 
at Kill Von Kull and other places. (Chapter 386, Laws 1569, p. 
1026.) 


Whereas the United Delaware and Raritan Canal Company, the Cam- 
den and Amboy Railroad and Transportation Company, and the New 
Jersey Railroad and Transportation Cotapany bave recently secured 
to this State the payment of five hundred thousand dollars for the 
grant of lands under water in front of lands owned by them, and are 
desirous of having the right and privilege of erecting and mak- 
ing Wharves, piers, and other improvements in front of other lands 
now owned by or in trust for them, so that they may safely make 
such improvements as they may find necessary to facilitate their 
business: Therefore 

I. Be it enacted by the senate and general assembly of the State 
of New Jersey, That the said united companies shall be, and they 
are hereby, authorized to reclaim and erect wharves and other im- 
provements in front of any lands now owned by orin trust for them 
or cither of them, or by any company in wirich they now hold the 
controlling interest, adjoining Will Von Kull or any other tide- 
waters of the State, and when so reclaimed and improved to have, 
hold, and possess and enjoy the same as owners thereof: Provided, 
That such improvements shall be subject to the regulations (where 
applicable) as to the line of solid filling and as to pier lines hereto- 
fore recommended in the report of the commissioners made and 

filed under the act entitled “An act to ascertain the rights of 
127) ~—s the State and of riparian owners in the lands lving nnder the 

waters of the Bay of New York and elsewhere in this State,” 
approved April eleventh, eighteen handred and sixty-four, but 
neither said Improvements nor those which may be made by said 
companies in Tlarsimus cove shall be subject to any other restric- 
tions than those contained in said report: And provided further, 
That the said united companies shall, on or before the first day of 
July next, pay to the treasurer of this State the further sum) of 
twenty thousand dollars in full satisfaction for the right and  privi- 
lege hereby eranted : And provided further, The said united com- 
panies shall, on or before the said first of July, file in the office of 
the sceretary of statea map and description of the lands under water 
In front of the upland referred to in this section. 
2. And be it enacted, That this act shall take effeet immediately. 


Approved Mareh ol, 1Soo. 
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Exurpit D 7. 


The State of New Jersey to the Hoboken Land and Improvement 
Company. Deed dated May 11th, 1872. Recorded in Book 245 
of Deeds, page 40, Ke. 


To allto whom these presents shall come or who shail be concerned 
the State of New Jersey sendeth greeting : 

Whereas under and by virtue of a certain act of the Legislature of 
the State of New Jersey, approved April 11, 1864, entitled “An act 

to ascertain the rights of the State and of the riparian owners 
128) sin the lands lying under the waters of the Bay of New York 

and elsewhere, in the State,” certain persons were duly ap- 
pointed and constituted commissioners to execute and discharge 
the duties Insaid act set forth and upon them Yinposed, and, among 
other things, to fix and establish an exterior line in certain bays 
and rivers in said act mentioned, bevond which no pier or perma- 
nent obstruction of anv kind should be permitted to be made ; 

And whereas afterwards, said commissioners having fixed such 
exterior line in the tide water of certain of said waters, bays, and 
rivers, to wit, the Lludson river, New York Bay, and Kill Von Kull, 
lying between Envard’s dock in the Kill Von Kull in the New 
York State line, the same were by another act of the Legislature, 
approved Mareh 351, 1869, supplementary to said  first-mentioned 
act, adopted and declared to be fixed and established as the exterior 
bulkhead and pier lines between the points above named, as by the 
first section of said last-mentioned act will more fully appear ; 

And whereas by the sixth section of said supplemental act it was 
enacted that four commissioners: should be appointed by the Gov- 
ernor, With the advice and consent of the senate, to complete as 
much ot the details of the work assigned to them by such original 
act, by surveys and otherwise on the Hudson river, New York Bay, 
and Kill Von Kull, as in their judgment the interests of the State 
required, which commissioners were afterwards so appointed, to wit, 

Francis S. Lathrop, Peter Vredenburgh, Charles 8. Olden, and 
129) Bennington F. Randolph ; 

And whereas by the third section of said supplementary act it 
was enacted, among other things, that neither that section nor any 
provision in said supplementary act contained should in anywise 
repeal or impair any grant of land under water or right to reclaim 
made direetly by legislative act or grant or license, power, or au- 
thority, so made or given to purchase, fill up, occupy, possess, and 
enjoy lands covered with water, fronting and adjoining lands owned 
or authorized to be owned by the corporation or grantee or licensee 
In the legislative act mentioned, its, his, or their representatives, 
gvrahitees, or Assigns, or to repeal or Impair any grant or license, 
power OF authority, to erect or build docks, Wharves, ana piers Op- 
posite and adjoining lands owned or authorized to be owned by the 
corporation, grantee, or licensee in the legislative act mentioned, 
ts, liis, or their representatives, grantees, or assigns, heretofore 
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made or given directly by legislative act, whether said acts are or 
are not repealable ; 

And whereas by the fourth section of said legislative act it was 
enacted, among other things, that in case any person or corporation 
who, by any legislative act, was a grantee or licensee, or had such 
power or authority, or any of his, her, or their representatives or 
assigns, should desire a paper capable of being acknowledged and 
recorded, made by and in the name of the State of New Jersey, con- 
veying the land in the proviso to the third section of said supple- 
mentary act mentioned, whether under water now or not, and the 

benetit of an express covenant that the State would not make 
150 or give any grant or license, power or authority, atlecting 

lands under water in front of said lands, then, and in either 
of such cases, such person or corporation, grantee or licensee, having 
such grant or license, power or authority, his or their representatives 
or assigns, on producing a duly certified copy of such legislative 
act to said COMMISSIONeCrs, and in case of a representative Or assignee 
“ilso sutistactory evidence of lis, her, or their be Ing such representa. 
tive or assignee, and requesting such grant and benefits as in that 


sectbon mentioned, should be entitled to suid pubprer so capable of 


being acknowledged and recorded, and granting the tithe and = ben- 
efits aforesaid, on payment of the consideration therein mentioned, 
and the said commissioners, orany two of them, with the Governor 
and attorney-general for the time being, to be shown by the Governor 
signing the grant and the attorney general attesting it, should and 
might execute and deliver and acknowledge, in the mame and on 
behalf of the State, a lease in perpetuity to such gratitee or licensee 
or corporation having sueh grant, license, power, or authority, and 
to the heirs and assigns of such gyralitee or licensee, or te the 
successors and assigns of such corporation, upon his, her, or 
their securing to be paid to the State an annual rental of three 
dollars for cach and every lineal foot measuring on the bulkhead 
line, Or a cohnveyanee to such grantee or licensee or corporation 
having such grant, license, power, or authority, and to the heirs and 
assigns ot such grantee or licensee, or to the SUCCOSSOTS and assigns 

of such corporation, in’ fee, upon his, her, or their paying to 
131 —stthe State fifty dollars for each and every lineal foot measur- 

ing on the bulkhead line in front of the iand ineluded in 
such conveyance ; ) 

And whereas the [loboken Land and [Improvement Company, a 
corporation existing by and under an act of the Legislature of the 
State of New Jersey, passed the twenty-first day of February, one 
thousand eight hundred and thirty-eight, entitled “An act to in- 
corporate the TLoboken Land and Improvement Company,” were, 
among other things, authorized to purchase, hold, and improve real 
and personal property in this State, provided they should not hold 
more than one thousand aeres of land at any one time, and were also 
authorized and empowered to purchase, fill up, occupy, possess, and 
enjov all lands covered with water fronting and adjoining the lands 
that might be owned by them, and to construct thereon wharves, 
harbours, piers, and slips, and all other structures requisite or 
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proper for commercial and shipping purposes, as in and by said 
act, reference being thereunto had, may more fully and at large 
appear ; 

And whereas the said The Hoboken Land and Improvement 
Company, on or about the sixth day of May, one thousand eight 
hundred and thirty-nine, did purchase from Edwin A. Stevens and 
others, the children of John Stevens, then lately deceased, and from 
his widow, in fee simple, certain lands in the now city of Hoboken 
adjoining the Iludsoen river, and other lands in Hudson county, in- 
cluding, amongst others, the lands and premises hereinafter de- 

scribed, which land and premises the said company doth still 
132) possess and occupy and own, and are described as follows— 
that Is to say: 

Beginning at a point which would be on the easterly line of River 
street if the said street were continued southerly in a straight line, 
Which beginning point is fifty feet northerly from the northerly bine 
of Second street continued eastwardly and two hundred and seventy 
fect from and at right angles with the easterly line of Hudson street, 
and running from ihenee eastwardly and parallel with Second street 
to the bulkhead line as laid down on said commissioner's map, and 
from thence running northerly along the said bulkhead line forty- 
tive feet, more or less, to the southerly line of the grant heretofore 
made by the State of New Jersey under the authority of the acts 
aforesaid to the Hloboken Land and Improvement Company, which 
grant bears date December twenty-first, eighteen hundred and sixty- 
nine, and which was. recorded in the clerk’s office of the county of 
Iludson on the sixth day of June, eighteen hundred and seventy, 
in Book 210 of Deeds for that county, pages 696, &e., to which ref- 
erence is made; trom thence running westerly along the southerly 
line of the said grant to the easterly line of River street extended, 
and from thence running southerly along the said easterly line of 
River street so extended forty-five feet, more or less, to the place of 
beginning, said tract being composed of land bounded eastwardly 
upon and along Ifudson river and lands under the waters of said 
river in front of the land bounded eastwardly upon and along 

lindson river as last aforesaid, as in and by the said deed of 
133) conveyanee from Edwin A. Stevens and others will more 

fully appear, the said deed being recorded in the clerk’s 
office of Bergen county in Liber A 4 of Deeds, pages 287 to 512 ; 

And whereas the said The Hoboken Land and Improvement Com- 
pany, being so seized and possessed as aforesaid of the said tract of 
land adjoining the Hudson river as aforesaid, hath produced to said 
commissioners a duly certified copy of said legislative act incorpo- 
rating said corporation, passed February 21, 1858, and hath made 
application in writing requesting such grant and benefits as in the 
fourth section of said supplementary act is mentioned, and agreeing 
to pay therefor the consideration mentioned in the said fourth see- 
tion of said supplemental act ; 

And whereas it appears to the said commissioners that the said 
The Hoboken Land and Improvement Company hath by their 
charter such grant and license, power and authority, as in the said 
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fourth section is mentioned, and are entitled to said paper capable of 
being acknowledged and recorded and granting the title arid bene- 
fits aforesaid upon payment of such consideration as aforesaid ; 

And whereas such consideration, to wit, the sum of two thousand 
two hundred and fifty dollars, being fifty dollars for each lineal foot, 
measuring on the bulkhead line in front of the land included in this 
conveyance, has been paid by the said The Hoboken Land and Im- 
provement Company to the treasurer of said State; 

Now, therefore, know ve that the said The State of New Jersey, 

by said commissioners, with the said Governor and attorney 
13 general for the time being, In consideration of said sum of 

two thousand two hundred and fifty dollars to the treasurer 
of the State for the said State duly pari, hath granted, conveyed, 
and confirmed, and doth by these presents grant, convey, and con- 
firm, unto the said Phe Hoboken Land and DTiaprovement Company 
so-much of the lands and premises above described as may have 
been originally below the line of high-water mark and all lands 
under water in front of the land above decertbed and extending 
therefrom tothe exterior bulkhead and pier lines in the [ludson 
river recommended by the commissioners appoluted under the aet 
aforesaid, approved April 11, 1864, adopted and established ino and 
by the said supplemental act, and bounded northerly and southerly 
by parallel lines projected in direct continuation of the northerly 
and southerly boundary lines of said lands above deseribed, on a 
course parallel with the lines of Third street as aforesaid, which said 
lands above deseribed and lands under water in front thereof, taken 
together, are le <seribed is follows: 

All and singular the lands and premises hereinafter particularly 
described, situate, Iving, and being in the city of Hoboken, in the 
county of Hudson and State of New Joersey—that is to sav, all lands 
now or formerly under water in TLudson river below the present or 
any former line of high-water mark, whieh are comprised within 
the following metes and bounds—that is to say: Beginning at a 
point which would be on the easterly line of River street, if the said 

street were continued southerly ino a straight line, which 
1o5 = beginning point ts fifty feet northerly from the northerly line 

of Second street continued eastwardly, and two hundred and 
seventy feet from and at right angles with the easterly line of [lud- 
son street, and running fron: thenee eastwardly and parallel with 
Second street to the bulkhead line as laid down on said commis- 
sioners’ map, and from thence running northerly along the said 
bulkhead line forty-five feet, more or less, to the southerly line of 
the grant heretofore made by the State of New Jersey under the 
authority of the acts aforesaid to the Hoboken Land and Improve- 
ment Company, which grant bears date December twenty-tirst, 
eighteen hundred and sixty-nine,‘and which was recorded in the 
clerk’s office of the county of Hludson on the sixth day of June, 
eighteen hundred and seventy, in Book 210 0f Deeds for that county, 
pages 696, Ke.: from thence running westerly along the southerly 
line of the said grant to the easterly line of River street extended, 
and from thence running southerly along the said easterly line of 
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River street extended forty-five feet, more or less, to the place of 
beginning, said tract being composed of land bounded easterly 
upon and along Hudson river and lands under the waters of said 
river in front of the land bounded eastwardly upon and along 
Hudson river as last aforesaid, as in and by the said deed of con- 
vevance from Edwin A. Stevens and others, the same being recorded 
in the clerk’s office of Bergen county in Liber A 4 of Deeds, pages 

287 to 512; and also all the land under water lying between 
136) the above-mentioned exterior line for solid filling and the 

exterior line for piers as fixed by the said commissioners 
appointed under the said act, approved April 11, 1864, and shown 
on the sectional map aforesaid and bounded by the northerly and 
southerly lines of the above-deseribed tract produced eastwardly into 
the Iludson river, provided always that said land under water 
between the said exterior line for solid filling and the said exterior 
line for piers is to be used only for the purposes of a pier or piers 
constructed or to be constructed therein, and likewise any and all 
lands under water lying in front of that above described and 
bounded by the northerly and southerly lines thereof to any points 
to which the said line for solid filling and exterior line for piers, 
respectively, may hereafter be legally extended, the same to be used 
for solid filling and piers, respectively, agreeably to the terms of said 
extension: 


To have and to hold the lands above described, with the appurte- 
nances and éspecially the right to fill up, reclaim, and improve the 
said lands under water and to erect wharves and piers thereon out 
to the said exterior bulkhead and pier lines, and to any other bulk- 
head and pier lines further out in said river which may hereafter 
be established by legislative authority, unto the said The Hoboken 
Land and Improvement Company, their successors and assigns, for- 
ever. 7 

And the said State of New Jersey doth further hereby covenant 

expressly with the said The Hloboken Land and Improve- 
IS7 oment Company, their successors and assigns, that the said 

State of New Jersey will not make or give any grant or I- 
cense, power or authority, affecting lands under water in front of 
said lands hereby conveyed, and that the said The Iloboken Land 
and Improvement Company, their successors and assigns, may re- 
claim and appropriate to their own use the said lands under water 
above described; subject, however, to the regulations and provisions 
of the various clauses of said supplemental act herein recited. 


In witness whereof the said commissioners, appointed under said 
supplemental aet, have respectively set their hands (and seals) and 
caused the great seal of the State to be aflixed, and these presents 
have been signed by the Honorable Joe] Parker, our Governor, and 
attested by the Honorable Robert Gilchrist, our attorney general, as 
by the provisions of said supplemental act is required. 
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Done and dated at Trenton this eleventh day of May, in the year 
of our Lord one thousand eight hundred and seventy-two. 
FRANCIS S. LATHROP. 
PETER VREDENBURGIL. 
CHAS. S. OLDEN. 
BENNINGTON FL RANDOLPIEE 
Je eL PA RKER, (ror, 
ROBT. GILCHRIST, Atty Gen. 
[Seal of the State of New Jersey. ] 
Attest: HENRY C. KELSEY, 
Secy of State. 


138 Signed, sealed, and delivered in presence of (the words 
“and seals,” on the 7th line of last page, erased before execu- 
tion)— 
ROBT C. BACOT, 
As to Signatures of Francis S. Lathrop, Peter Vredenhurgh, 
Chas. S. Olden, and Bennington IF. Randolph. 


Strate oF New Jersey, |. 
Iludson County, j ot 
Be it remembered that on this twenty-seventh day of June, A.D. 
one thousand eight hundred and seventy-two, before me, Wi. A, 
Macy, a commissioner of deeds in and for said county and State, 
personally appeared Robert ©. Bacot, wlio, being duly SWorh, on his 
oath deposeth and saith that he saw the within named Francis Ss. 
Lathrop, Peter Vreedenburgh, Charles S. Olden, and Bennington r. 
Randolph sign their names, respectively, to the within instrument ; 
that he knows them to be the riparian commissioners under the laws 
of the State of New Jersey, and the said commissioners did severally 
acknowledge that they signed the foregoing instrument for and on 
behalf of the State of New Jersey as their act and deed for the uses 
and purposes therein expressed, he, this deponent, subscribing lus 
name thereto as an attesting witness. 
ROBT ©. BACOT. 
Sworn and subscribed before me the day and vear above written, 
WM. A. MACY, 


Commissioner of Deeds. 


139 Exuirnit D 8. 


The State of New Jersey, by commissioners, &e., to the Morris & 
Hssex R.R. Co. Lease. Dated April 28, 1S74. 


This indenture, made the twenty-eighth day of April, in the vear 
eighteen hundred and seventy-four, between the State of New Jer- 
sey, by its commissioners appointed by the Governor of said State, 
by and with the advice and consent of the senate thereof, under and 
by virtue of an act of the Legislature of said State, approved March 
Sist, 1869, entitled a supplement to an act entitled “An act to ascer- 
tain the rights of the State and of riparian owners in the lands lying 
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under the waters of the Bay of New York and elsewhere in the State, 
approved April 11, 1864°—that is to say, by Francis S. Lathrop, 
Charles S. Olden, Be nninugton F. Randolph, and Thomas McKeen 
and the Governor of said State, to wit, Joel Parker, party of the first 
part, and the Morris & Essex Railroad Company, a body corporate 
of the State of New Jersey, party of the second part: 

Whereas, by an act of the Legislature of the State of New Jersey, 
approved April 6th, 1571, entitled “An act relative to the riparian 
commissioners,” it was, among other things, enacted that the said 
commissioners, with the concurrence of the Governor and _ the attor- 
ney general, in all cases of application for grants or leases of land 
which were not then or should not at any tine of the application or 
at the time of the lease or grant be under tide-water, and in all cases 
of application for grants or leases for all or any of such lands, might, 

notwithst: nding the first proviso of the 4th’ section of said 
140) supplement. ap proved March 31, 1869, or any other clause or 
inatter in said supplement coutained, grant or Jease, or lease 
first with a covenant to grant and grant afterward, for such princi- 
pal sum that the interest thereof at seven per centum will produce 
the rental, such lands, or any part thereof, lying between what was 
at any tine heretofore the original high-water line and the exterior 
lines established or to be established, and grant or lease, in all cases 
in Which in their diseretion they shall think such grant or lease 
should be made, such rights, privilege x, and franchises as they are 
authorized to grant in cases directly with said 4th section of said 
supplement approved March 51, 1869, and enter into the same cov- 
enants in the name of the’State in all cases of grants or leases, where 
they deem such covenants proper, as are authorized in grants or 
leases under said 4th section of said supplement approved Mar. 31, 
IS60. and insert such other covenants, clauses, and conditions in 
suid grants or leases as they shall think proper to require from the 
grantee or lessee or ought to be made by the State, provided that 
nothing in said act, approved April 6th, 1571, contained, should 
authorize grants or leases In front of a riparian owner to any other 
than such riparian owner, except on the proceedings and conditions 
in said supplement, approved Mar. 51, 1869, provided ; and provided 
also, that the application for grants and leases and the certificate of 
said commissioners, Governor, and attorney general may, in the 
cases thereby provided for, vary from the provisions of the said sup- 
pleasent in such manner as to conform to that act; 
14] And whereas by an act passed March 27, 1574, entitled a 
further supplement to an act entitled “An act to ascertain 
the rights of the State and of the riparian owners in the lands lving 
under the waters of the Bay of New York and elsewhere in the 
State” approved April 11th, 1864, it was, among other things, enacted 
that it shall be lawful for the riparian commissioners, or any three 
of them therein concurring, together with the Governor of this State, 
to fix and determine within the limits preseribed by the law the 
price or purchase-money or annual rental to be paid by any appli- 
cant for so much of lands below high-water mark or lands formerly 
under tide-water belonging to this State as may be described in any 
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application thereof duly made according to law; and the said com- 
missioners, or any three of them therein acting and concurring, 
together with the Governor, shall, in the name and under the great 
seal of the State, grant or lease said lands to such applicant accord- 
ingly, and all such conveyances or leases shall be prepared by the 
said Commissioners or their agents at the cost and expense of the 
grantee or lessee therein, and shall be subseribed by the Governor 
and at least three of said commissioners and attested by the sec- 
retary of state, and enacting that all acts and parts of acts incon- 
sistent with the provisions of said last-mentioned act be, and the 
same were thereby, repealed and the said last-mentioned act should 
take eflect Immediately ; 

And whereas the said party of the second part was hereto- 
142. fore and is now seized in fee sitiple of all that tract of land 


Which adjoins but was above the original high-water mark of 


the tidal waters of Hludson river, beginning at the centre of North 
7th street, in Jersey City, at the original line of high-water mark, 
thence ranning along the said line of high-water mark, as the same 
originally ran, northerly to a point where the said line intersects or 
would have intersected the north line of the most northerly tract of 
land in Hoboken soath of Ferry street, heretofore conveyed or agreed 
to be conveyed by the Hoboken Land and [inprovement (‘o. to the 
Morris & Essex R. RR. Co.; thence westerly from the port last stated 
a considerable distance inland, and running also westerly from the 
point ot beginning ral considerable distance inlane, and sO) where (7) 
riparian owners within the said supplemental act and the act ap- 
proved April 6th, S71, entitled An aet relative to the riparian com- 
missioners and the Hoboken Land and Improvement Company, 
riparian owners to the north, and the Jersey Shore Improvement 
Company, riparian owners to the south, have, by conveyances ex- 
tinguished or passed to the said party of the second part all claim 


lo any grant or lease from the State of the lands hereinaiter leased, : 


subject us toa prune to certain exceptions and provisions hereinafter 
referred to ; , 

And whereas the said party of the second part hath heretofore de- 
mised, leased, and let unto the Delaware, Lackawanna and Western 
Railroad Company, a corporation recognized by the laws of the State 
of New Jersey, for a term or terms not vet ended, the lands hereby 
conveyed and the said adjotping lands, whereby the said last-men- 

tioned railroad company is in possession of said land ad- 
145) joining high-water mark, and are the tenants of the riparian 

owners thereof under and In pursuance of the lease from the 
said The Morris and Essex Railroad Company to the said The Dela- 
ware, Lackawanna and Western Railroad Company, and the said 
party of the second part is riparian owner thereof subject to the 
last-mentioned Jease; and the said party of the second part and the 
said The Del., Lack. & Western R. R. Co. have, in due form of law 
and as preseribed in the said supplement approved Mareh 3h, 1S60, 
as amended by the said act entitled “An act relative to the riparian 
commission, approved April 6th, S71, made application in writing 
to the said commissioners, Governor, and attorney general, setting 
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forth their desire to obtain a lease to the party of the second part 
in per} rpetuity of the lands, whether under tide-water or not, which 
lie between said north and south lines and in front of the lands 
above described, from said original line of high-water mark to the 
exterior lines established or to be established, and requesting the 
said commissioners and Governor to de signs ite what lands, whether 
under water or not, lie between the original high-water mark and 
the exterior lines, and to fix the annual rent to be paid for such 
lease and also the amount to be paid for a conveyance in fee simple 
to the party of the second part; 

And whereas the said commissioners and Governor have under 
their hands designated the land hereinafter leased in perpetuity as 
tracts of Tand for which such lease was desired, some of which were 

heretofore, but are not now, under tide-water, and some of 
144. which are now under tide-water, but all of which le between 

the original lines of high-water mark aforesaid and the ex- 
terior lines fixed and established in and by said supplemental act, 
and for which this lease may properly be made under said acts, 
and have fixed the sum of $5,353 as the annual rental for said lands 
hereby leased and the sum of 876,900 as the price or compensation 
to be paid to extinguish said rent, and certified the boundaries and 
the price and compensation and amount of rental aforesaid to be 
pald for the same ; 

And whereas the amount of said annual rental is hereby secured 
to be paid to the treasurer of said State; and whereas the adjacent 
riparian owners have extinguished their right to or conveyed to 
the said party of the second part all claims to the lands hereinafter 
leased, subject and except, so far (7) as the part of the land lying 
between the exterior line for solid filling and the exterior lines for 
piers is concerned, as ina certain deed and agreement from the 
Iloboken L. & L. Co. is mentioned and hereinafter referred to, and 
the said Jands hereby released therefor lie in front of ano other 
riparian owner within the meaning of said act; 

And whereas, under the cireumstanees hereinbefore recited, the 
lease hereby made is authorized to be made in and by the said sup- 
plement approved Mareh 31. 1869, as amended by the said act, An 
act relative to the riparian commissioners, approved April 6th, 1871, 
and the said act passed March 27th, 1S74: 

And whereas the said commissioners and Governor think that 

this lease should be made with the covenants, conditions, and 
145 grants herein contained and the same are in such case au- 

thorized to be contained in and by virtue of said statute last 
stated ; 

Now, therefore, in consideration of the premises and of one dol- 
lar paid to the said State by the said The Morris & Essex R. R. Co., 
and of the rents, covenants, and conditions on their part and that 
of their successors to be paid, kept, and performed, the said party 
of the first part doth hereby grant, bargain, sell, convey, and let 
unto the said parties of the second part, their successors and assigns, 
forever, to hold as hereinafter expressed, all that tract of land abutted 
and bounded as follows: 
1U—175 
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Beginning at the centre of North 7th street,in Jersey City, at the 
original line of high-water mark ; thence running along said line of 
high-water mark as the same originally ran northerly to a point 
where the said line intersected or would have intersected the north 
line of the most northerly tract of land in Hoboken, south of Ferry 
street, heretofore conveyed or agreed to be conveyed by the Llobo- 
ken L.& L. Co. to the Morris & Essex RK. R. Co.; thence easterly 
from the point of intersection last stated in a straight line parallel 
with Ierry street to a point where the easterly line of Garden street 
produced across and beyond Ferry St. southerly will intersect the 
same; thence northerly along such produced line of Garden St. to 
the southerly line of Ferry St.; thence along the southerly line of 
erry street south 65 degrees 41 min. EF. to the easterly line of Tnd- 

son St. produced southerly to the southerly line of Ferry St. ; 
146 thence S4 deg. 575 min, E. 720 feet 6 in. to the exterior line 

for solid filling, as shown on sectional map No. 6, made by 
the Commissioners appointed under the act entitled An act to ascer- 
tain the rights of the State and the riparian owners in the land ly- 
ing under the waters of the Bay of New York and elsewhere in the 
State, approved April 11, 1864; thence south 25 deg. 47 min. W. 
loos feet toa point where the centre line of North 7th St. if pro- 
duced easterly to the said exterior line for solid filling would inter- 
sect the same; thence along such centre line of North 7th St. north 
74 deg. 56 min. W. to the original high-water mark, the point of 
beginning. 

And also the right, liberty, privileges, and franchises to exelude 
the tide-water from so much of the land above leased as lies cast- 
erly of the original line of high-water mark, and now or hereafter 
under the tide-water, by filling in or otherwise improving the 
same, and to appropriate the same to their exclusive use. 

And also all and singular the land under water and the 
piers “hia other structures how eXisting between the above-men- 
tioned exterior lines for solid filling and the exterior line for piers, 
as fixed by the said commissioners last mentioned, and bounded as 
follows: Beginning on the exterior line for solid tilling at the begin- 
ning point of the last course in the tract first described, and running 
thence south 71 deg. 25 min. E. 540 feet to the exterior line for piers 
as fixed by said last-mentioned commissioners ; thence along said 
exterior line for pliers north 22 deg. 54 M. bk. 1,515 feet: thence 

north 70 deg. 250 M. W.450—to the exterior line for solid fill- 
Lda ng; thence along the exterior line for solid filling south Zo 
deg. 07. M. W. 1,958 feet to the place of beginning. 

And also the right, liberty, privilege, and franchise of building 
piers alone on the land last mentioned—that is to Say, that which 
lies between the exterior lines already lixed above mentioned and 
said north and south lines of said tract last deseribed, excepted and 
provided as is excepted and provided in any contract, agreement, or 
convevance between the Tloboken L. & [. Co. and the Morris X 
Mssex R. hk. Co., in the same manner as if the exceptions aud pro- 
Vision aforesaid were herein inserted, and to which reference is 
hereby made, and if and when said exterior lines shall be tixed at 
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any other points or places further out into the said river; also any 
and all land lying between the present exterior lines for solid 
filling above described and said new exterior line for lines for solid 
filling, bounded, however, north and south by the north and south 
lines above mentioned extended to the new line or lines for solid 
tilling, with the right, liberty, privilege, and franchise of excluding 
from so much of the land lying between the present line for solid 
filling and the new exterior line or lines for solid filling and the 
northerly aid southerly lines before mentioned, the tide-water, by 
filling in or otherwise improving the same, and to appropriate the 
land last described to their own exclusive private use; and if and 
when the said exterior lines shall be fixed at any other points or 
places further out in the said river, also any land lying between the 

new exterior line or lines for solid filling and the new pier line 
148 or lines, with the right, liberty, privilege, and franchise of 

building piers alone upon the land last mentioned, together, 
also with the right, so far as the upland from the time made shall 
adjoin the navigable water, to the perquisites of wharfage and other 
like profits, tolls, and charges, to take, to have, to use, exercise, and 
enjoy and to bold the said lands and premises, and all the rights, 
liberties, privileges, and franchises and perquisites aforesaid exer- 
cisable in and over and with reference to the same, to and for the 
said said several uses, interests, and purposes, and in the manner 
that thi Vv are above conveyed to the said The Morris & Essex R. R. 
(‘o., their successors and assigns, forever, subject to the rents and 
covenants and conditions hereinafter reserved and made, and subject 
to the regulations imposed by law on the exercise of the said rights 
or property hereby granted and to such as shall hereafter lawfully 
be made, the said party of the second part yielding and paying 
therefor vearly during the continuance of the leasehold estate hereby 
vranted to the said party of the second part in the lands and other 
prranpy rty hereby ora ited, unto the State of New Jersey the sum of 
85.553, lawful money of the U.S., without any deduction or abate- 
mnent Whatsoever, by equal half-yearly payments on the first days of 
July and January in each year, the first payment thereof to be made 
onthe first day of July now next ensuing. 

And the said party of the second part doth hereby, for itself, its 
successors and assigns, covenant and agree to and with thesaid party of 

the first part, its suecessors and assigns, —shall and will from 
14% = time to time, and at all times during the estate hereby granted 

to it, well and truly pay or cause to be paid to the State of 
New Jersey the vearly rent of 85,583, hereinbefore reserved, upon the 
several days and times hereinbefore reserved to be paid by the party 
of the second part, its successors and assigns. 

And that if it shall happen that the said yearly rent or any part 
thereof shall at any time hereafter be behind and unpaid by the 
space of sixty days next after the same shall become due it shall be 
lawful, without demand for such rent in arrears, for the said party 
of the first part, by its officers and agents or otherwise, into the said 
tract of land and every part thereof to enter and distrain all things 
on said premises belonging to the said party of the second part or 
tu the said The Del., Lack. & West. R. R. Co. for said annual rent 


76 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN VS. 


or such part thereof as shali be behind and unpaid, and the distress 
or distresses there found to take and convey away and detain and 
keep or otherwise dispose of according to law until said rent and all 
arrears thereof and the costs and charges occasioned by the non- 
payment at the time in that behalf above mentioned shall be fully 
paid and satisfied. 

And also that in such ease it shall be lawful for the said party of 
the first part, by its officers or agents or otherwise, into the said 
tracts of land hereby leased to re-enter the same, and every part 
thereof to have, possess, and enjoy. 

And the said The Del., Lack. & West. R. R. Co., by sealing these 

presents with its common seal, doth hereby covenant and 
150 agree to this indenture and the terms and provisions thereof, 

and in consideration of the premises aforesaid and of one 
dollar to it paid by the said party of the first part doth covenant 
and agree with the said party of the first part, as surety for the said 
party of the second part, that so long as the said The Del., Lac. & 
West. I. R. shall possess, use, or hold the lands, rights, and privileges 
hereby granted they, the said The Del., Lack. & West. Ro Re Co., 
will pay to the said party of the first part the vearly rent aforesaid 
at the times and in the manner aforesaid if the said party of the 
second part shall fail to pay the same or any part thereof in man- 
ner aforesaid and that without demand of payment of said rent 
being first made Upon the party of the second part by or for the 
party of the first part. 

And the said the State of New Jersey doth hereby expressly COVE- 
nant and aeree that a convevance to the party of the second part 
or its successors or Assigns, as it shall direct, in fee sitnple shall be 
made by the State of New Jersey of and for all or any part of the 
said lands and benefits hereby granted free and discharged of the 
whole or of an equitable portion of the said rent on their paying 
to the said State the sum of 876,900 or an equitable portion of that 
sum, according to the quantity and value of the land desired to be 
discharged from the said rent or a portion thereof. 

And the said State also covenants to and with the said party of 

the second part, their successors and assigns, that the said 
151 = State will not make or give any grant or license, power or 

authority, to any other person or corporation atfecting lands 
under water in front of said lands hereby leased. 

In witness whereof the said commissioners have respectively set 
their hands and caused the great seal of the State to be fixed hereto, 
and these presents have been signed by Joel Parker, Governor, and 
attested by Henry C. Kelsey, sec'y of state: and the said The Del., 
Lack. & West. R. Ro and the said The Morris & Essex R. RR. Co. 
have caused these presents to be signed by their presidents, respect- 
ively, and their corporate scals to be respectively aflixed the day 
and year first above written. 

JOEL PARKER. 
FRANCIS Ss. LATHROP. 
[G.s. OF N. JL] CHAS. S. OLDEN. 
BENNINGTON FL RANDOLPH. 
THOS. McK EEN. 
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Attest: HENRY C. KELSEY, 
Sec’y of State. 
Witness to signatures of commissioners: 
ROBT C. BACOT. 
THE MORRIS & ESSEX R. R. CO., 
[i. s.] By SAM’L SLOAN, Pres. 
Attest: FRED. F. CHAMBERS, See’y. 


THE DEL. LACK. & WEST. R. RR. CO. 
[res] By SAM'L SLOAN, Pres. 


Attest: FRED. S. CHAMBERS, See’y. 


STATE OF NEW JERSEY, 8s: 
Be it remembered that on this fourth day of May, 1874, be- 
152. fore me, the subscriber, an M. C. C.of New Jersey, personally 
appeared Rob't C. Bacot, who, being by me duly sworn, on 
his oath saith that he saw Francis 8. Lathrop, Charles S. Olden, 
Bennington EF. Randolph, and Thos. Mekeen, the within-named 
commissioners, sign, seal, and deliver the within lease as their vol- 
untary act; that the said Rob’t C. Bacot thereupon subseribed his 
name as an attesting witness. 
ROBERT C. BACOT. 
Sworn and subseribed before me— 
JAMES B. VREDENBURGH, 
M. C. C. of N. J. 
Received in reg’s office and recorded May y' 1S76, at 3.45 }. M., 
on page 646 of Liber 296 of Deeds. 


Exutmir D &. 


Map filed under said act, Exhibit D 6. 


Exuipnit D 10. 


Maps showing grants and lease to the Morris & Essex Railroad 
Company. 


Exuipir D 11. 


Map made by Speilman & Brush, Oct. 22, 1878. 


Exurpir D 12. 


Map of J. C. Payne, August, 1578, of water front, showing grants 
made by act of Legislature and by riparian commissioners. 


Exutipitr D 15. 


Part of Douglass map copied by Frank H. Earle. 
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155 United States Circuit Court, District of New Jersey. 


Tue Mayor AND CounciL or Ilopoken 
vs. 
PENNSYLVANIA RAILROAD CoMPANY. 


Ejectment. Second street. 


Tne Mayor ANb Councint or LlopoKen 
v's. 
PENNSYLVANIA Rarttroap CoMPaANny. 


Kjectment. River street. 


Examination of witnesses had before me, Charles Meyer, Jr, ULS. 
commissioner, at my office, No. 95 Washington street, in the eity 
of [loboken, on the thirtieth day of November, A. Do ISS], in the 
presence of Malcolm W. Niven, Esq., attorney for the plartifls, 
James B. Vredenburgh, Esq., counsel for the Pennsylvania Rail- 
road Company, Hon. Leon Abbett, counsel for other defendants. 


Defendant offers in evidence a certified Copy of a lease from the 
Camden and Amboy Railroad and Transportation Company anil 
others to the Pennsvivania Railroad Company, bearing date Jane 
80th, S71, and also the Laws of 1875, page 1295, confirming said 
lease. ) 


Joun C. Payne, a witness produced on the part of the defendant, 
The Pennsylvania Railroad Company, being duly sworn, deposes 
and says: 

lam a civil engineer and surveyor, doing business in Jersey City ; 

have been such ten or twelve yoars, and as such have made 
154 maps of various parts of the county of Tludson; have made 

some of the aps of the riparian commissioners for some 
years; [make them for Mr. Bacot. 

Witness, shown a map, says: 

I made this map. 


Map offered in evidence and marked Exhibit No. 14 on part of 
the defendants. 


That part of the map tinted blue represents the space covered by 
waterat the present time. The black dotted line further east, marked 
exterior line for piers, represents the riparian commissioners exte- 
rior line for piers on the Hudson river accurately. The blaek dotted 
line further west, marked exterior line for solid filling, isthe riparian 
commissioners exterior line for tilling. The portion of Thay) colored 
brown represents the piled docks in that locelitv. The portion col- 
ored vray next to the water represents an engine-house connected 
with a derrick, and the larger portion represents a boiler-house and 
machine shop. The portion tinted red represents machine shops 
and shops for working of wood. othices, paint shops, | think, anid 
buildings used in connection with the works there. [compiled this 
map, Exhibit D 14,the greater part, from actual survey; location of 
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docks, streets, and buildings, all from actual survey, except high- 
water line of 1804, which is taken from Loss’ map, and the location 
of high water in 1864, which is as shown to me by Mr. Frank 
Stevens, superintendent of the works, and the ligh-water line of 
1869, which I took from the map on file in Trenton, marked Ex- 

hibit D 9 in this cause. showing the grant of the State to the 
155) United Delaware and Raritan Canal Company, Camden and 

Amboy Railroad and Transportation Company, and New 
Jersey Railroad and Transportation Company by act of March olst, 
186%, filed June sth, 1569, 3 

(). Show the location of the grant (Exhibit D 9) upon the map, 
Exhibit D 14, made by you. 

A. It lavs between the most southerly dotted line on Exhibit D 
l4 and the next dotted line north, and extends from the original 
high-water line outinto the IIudson river. The original high-water 
line in 1S04 is so marked on this map by a black wavy line; it in- 
cludes the land in question both in Second street and in River 
street in these ejectment suits against the Pennsylvania Railroad 
Company, and being the land in question. The distance between 
high-water mark of ISG4 and high-water mark of 1869 is about 
eighteen fect. The rate of accretion is about three and — half feet 
per vear. ‘The distance between the high-water mark of 1569 and 
What is now is about thirty feet, and the rate of accretion for these 
twelve vears is about two and a half feet per year. Second street, if 
continued easterly bevond present high-water mark, it would cut 
off of the clock il triangle of thirteen fect wide on West end, and ruli- 
ning to nothing about 100 feet further east. The extension of River 
street further south from Seeond street would cut off the following 
improvements: It would completely cut out the brick building and 
partof another, as shown on this map. The brick buildings are 
shown in red on this map. 


(ross-examined : 
156 Qn Exhibit D9 the grant by the State is included between 
the two red lines, one on the north and one on the south. 
That is not shown to any particular point either on the east or west, 
except on the east it is to the Hudson river and to the west indefi- 
nitely, The de scription attached to the rrhaiy> bounds it on the west 
by the original high-water line, 

In TS6O the high-water line Was about wt) feet west of present high- 
water line, about 1S feet east of high-water line of JS64, and about 
SoU tect east of the original high water line in 1804. The width of 
the inner end of pier, which IT said would have 15 feet cut off, is 
about 25 feet. There is solid ground immediately south of the pier 
at that point, 

The solid filling extends east of the west end of pier about 150 
fect. T have been over the ground in person. I step from the solid 
ground to the pier from the same level. Fornearly all the distance 
of 150 feet the pole ris accessible from the solid ground. Ido not 
know whether, if that triangle were cut off, there would be an ample 
aceess to the pier. Ido not know what the needs of the case are. 
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Where I have left it in plain white color (on D 14) it shows there 
are no buildings, though I think there are arrangements for mould- 
ing Iron floors and so on. ‘Taking that part of the dock as far east 
as the solid filling goes, after cutting off the triangle, there would 
be three-quarters of that part of the dock left. 

JOHN C. PAYNE. 


157 Taken, sworn to, and subseribed before me this 30th day 
of November, A. D. ISS1. 
CHAS. MEYER, Jr., 
U.S. Com’r. 


It is admitted by the counsel of the respective parties that on 
Loss’ map the streets that run to the Hudson river are laid down to 
ordinary high-water line as it existed in 1SO-4. 

CHARLES MEYER, Jr., 


U.S. Commissioner. 


United States Circuit Court, District of New Jersey. 


The Mayor anp Common Councin oF THE Crry or Llopok en 
is, 


Tue Pexnnsyivanta R. R. Co. 
In cjectment. 


The Mayor anp Common Councin or tire Criry or TloroKk ex 
is, 
The PENNSYLVANIA R. R. Co. 
In ejyectment. 


Depositions taken, de bene esse, before William 8. Belville, Esq., 
a commissioner of the United States circuit court, in the city of 
Trenton, on ‘Tuesday, February 7th, 1SS2, at ten a.m. 


Appearances: Maleolm W. Niven, for complainant, and James 
V. B. Vredenburgh, for defendant. 


Joseru D. TLALL, a witness produced on the part of the defend- 
ant, being duly sworn, testifies as follows : 


158 Direct examination by Mr. Vrepenpurcn: 


(). What position do you occupy ? 

A. Assistant secretary of state. 

(). State of New Jersey ? 

A. Yes, sir. 

(). Have been such for how long? 

A. Sinee, | think, 1875. 

(). You have been connected with the office how long ” 

A. ‘Twenty-one vears. 

(). Is there tiled in this oftlice any tap by the united companies, 
under an act passed in 1860, embracing a portion of the water front 
in the city of Hoboken? 
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A. Yes, sir. 

®. When was it filed ? 

A. On the 18th of June, 1869. 

(). (Witness is shown a map.) 

A. This is a map and deseription which was then filed. “It isa map 
and deseription of lands lying under the tide-waters of the Hudson 
river in the city of ILoboken, in the county of Hudson and State 
of New Jersey, granted to the United Delaware and Raritan Canal 
Company, Camden and Amboy Railroad and ‘Transportation Com- 
pany, and the New Jersey Railroad and Transportation Company 
by an act of the Legislature of the State of New Jersey approved 
March Sist, 1560.” 

This map is offered in evidence, and the copy already offered is 
marked D9 in place of the original. 

Not cross-examined, 


J. D. HALL. 


159 Sworn to before me, February 7, 1582, at Trenton, N. J. 
W.S. BELVILLE, 


U.S. Comm. 


Joux P LANSING, a witness produced on the part of the defend- 
ant, being duly sworn, testifies as follows: 

Direct examination by Mr. VirepENBURGH : 

). What position do you occupy 2 

A. Clerk in the treasury department. 

(). Of the State of New Jersey ? 

A. Yes, sir. 

). Been so how long? 

A. ‘Twenty vears. | 

(). From vour books can vou tell us whether the united compa- 
nies have paid to the State of New Jersey the $20,000 mentioned in 
anact entitled “An act to entitle the united companies to improve 
lands under water at the Kill Vou Kull and other places,” approved 
Mareh Sist, 1860, or not? 

A. I can. 

(). Have they t 

A, Thev have. 

(2. When did they pay it? 

A. 25th of June, 1869; thecheck was received and deposited here 
on the 25th of June, 1860; the check was dated the 21st of June 
and was deposited on the 2oth. 

A. And it.so appears upon the books of the treasurer of the State 
of New Jerse AY 4 


A. Yes, sir. 


Not cross-examined. 


: JOHN P. LANSING, 


Sworn to before meat Trenton, February 7, 1582. 
W. SS. BELVILLE, 
11—175 U. S. Commissioner. 
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160 U.S. Cireuit Court, District of New Jersey. 


ee | 
\ 


Tue Mayor AND CouncIL or THE City or HopokEen 
Us, 
THe PENNSYLVANIA RAILROAD COMPANY. 


In ejectment. 


And . >- 
Tue Mayor AND Counctin ov Tue Crry oF TLonoken 
Us. 
THe PENNSYLVANIA RAILROAD CoMPANY. 
In ejectment. 


Depositions taken before Charles kK. Cannon, a master and exam- 
iner of the court of chancery of the State of New Jersey, in the 
above causes, at the city of Hoboken, this 25rd day of May, A. D. 
ISS2Z, at 3 o'clock in the afternoon. 

Present: Joseph D. Bedle, of counsel with the Pennsylvania Rail- 
road Company - John C, Besson, of counsel for the ¢ ‘ity of Iloboken. 


ANDREW REASONER, a Witness produced on the part of the de- 


fendant, being sworn according to law, on his oath saith, being ex- _— 
amined by Mr. Bepie: 
(). Where do you reside? : 
1G] A. Morristown, New Jersey. 
(Q). What position do you hold- in the Delaware, Lacka- 
wanna and Western Railroad Company ? ' 
A. Superintendent of their leased line—the Morris and Essex. ‘ 


(). And have heen such superintendent for how long 4 

A. Since 70. 

Q. And your chief office is where ? 

A. Iloboken, New Jersey. 

(Q). Are you familiar with the piers and stips and buildings and 
other property of the Morris and Essex Railroad Company, under 
lease to the Delaware, Lackawanna and Western Railroad Company 
at the terminus at [loboken ? 

A. Yes, Sir. 

(). (Witness being shown Exhibit D 4, is asked :) Do you see on 
this map what is marked as Morris and Essex railroad depot? 

A. Yes, sir, 

(). And westerly of that do you see two dark-colored blocks or 
spaces 7 

A. Yes, sir. 

(). And westerly of that do you also see what is marked Morris 
and Essex railroad ? 

A. Yes, sir; with two traeks. 

(). Do you also see what is marked as freight shed? 

A. Yes, sir. -. 


. 
i 
| 
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(. Do vou also see on this map what are marked as the extended 
lines of River street, if produced, to the Morris and Essex railroad 
property ? 
162 A. Yes, sir. 
(). (Witness being shown Exhibit D 10, is asked :) Do you 
see What is marked as Hudson street, where it strikes Ferry street, on 
this map? 


A. Yes, sit 
(). And to the east of that do you see the two dotted lines appar- 


ently Indicating an extension of the street ? 

A. Yes, sir. 

(). Do vou also see on this Exhibit D 10 what are marked as slips 
and piers within what is ealled the lease by the State of New Jersey 
to the Morris and Essex Railroad Company’? 

A. Yes, sir. 

). Are vou familiar with those piers? 

A. Yes, sir. 

). Do you see on this map the larger slip ? 

A. Yes, sir; that is a canal, as we call it. 

). What is that used for ? 

A. For all kinds of vessels to go up in to load and unload, from 
a vawl-boat to the biggest steamer that floats. 

(). Is it — in connection with your railroad business ? 
A. Yes 
(). To ine north of that canal or basin, how many railroad tracks 
have vou—abor it? 

A. ‘To the north of that? That is in Hoboken. 

(). Yes; to the north of it? 

There must be twenty-three tracks; I should sav about twenty- 
three tracks. 

(). And to the south of the longest basin how many are there— 

about ? 

13} A. Probably about forty. 
(1). What are the plers that are laid down on Exhibit D 10 
used for, and the slips? 

A. The first four are used for merchandise of all descriptions. 

The first four which way ? 

A. Going south, and the next one is for coal, and so on south for 
coal until we get further down to Jersey City; then it is for mer- 
chandise again. 

Are there railroad tracks upon the piers ? 

A. Yes, sir. 

(). Upon all of them ? 
A. AIL of them. 

(). TIow high are those piers above the surface of the sarround- 
Ing earth ? 

The earth and those first piers are about of a height; they 
average, | guess, about five feet above high water—the first four— 
and those others at the end, they ran twenty-five at the end of the 
piers, and the rest of this street up as high as thirty-five and forty 
feet above high water. 
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Q. I call your attention to Exhibit D 11, already shown to you, 
and ask you what buildings of the railroad company the extended 
lines of River street would first strike ? 

A. It would first strike what we call the passenger sheds—that ts, 
going south; then it would take off a corner of the freight-house 
and offices; that strikes as you go south, and then it would strike 

the coal piers all the way down. 
164 (), How many tracks are there in your passenger build- 
ings there? 

A. Four in the building and some to the south of it. 

(). Are those the main tracks in the building” 

A. Yes, sir; where we Jet in and send out all of our trains. 

(). Ilow many horse-car lines run down to the ferry through 
Ferry street ? | 

A. I don’t know how many different lines there are; think there 
are four distinet lines. 

(). Where do they run to? 

A. To Jersey City, up the elevator, and down to the court-honse, 
up Washington street and up to the elevator,and there they branch 
out to go to different points; [ don’t know but there are five differ- 
ent lines. 

(). About how many horse-cars run daily—leave the ferry daily? 

A. I have no idea; I should suppose there was three hundred or 
more; they run very frequently. 


(Mr. Besson objects to all the testimony on the ground that it Is 
irrelevant to the issue.) 


Being cross-examined by Mr. Besson: 


(). All your tracks, then, are south of Newark street a considera- 
ble distance ? 
A. Yes, sir. 


By Mr. Bopie: 


(Q). And your tracks are also south of Ferry street ? 
A. Yes, sir. 


Taken, sworn to, and subseribed this 2ord day of May, A.D. LSS2, 


at Iloboken, N. J., before me— 


It is consented by counsel that the signature of the witness to his 
testimony be waived. 
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¥ & 
165 United States Circuit Court, District of New Jersey. 
Mayor AND CounciL or THE Crry oF Hopoken 
Us. 
PENNSYLVANIA R. R. Co. 
Kjectment. River street. 
- Mayor AND CouNCIL oF THE City OF HoBoKEN 
vs. 
PENNSYLVANIA R. R. Co. 
Kjectment. Second street. 
Mayor axnp Councin or THE Criry or Hopoken 
vs. 
LLamBpurGc-AMERICAN STEAM Packet Co. 
Ejectment. Third street. 
Mayor AND CouNCcIL OF THE City or [LoRoKEN 
is. 
NortTH GERMAN Lioyp Sreamsiip Co. 
‘: Kjectment. Third street. 
166 \VIayor AND CounciL or THE Crry or Hopoken 


Us, 


Apoutru EK. Scumiprt ef als. 
Kjectment. First street. 


Mayor AND CounciL oF THe Crry or Horpoken 
Us. 
Apoutrn E. Scumupr ef als. 


Ejectment. Newark street. 


We consent that the act incorporating the Hoboken Land and 
Improvement Company and all amendments and supplements, the 
riparian act (Revision Laws of New Jersey, page 950) and all amend- 
mentsand supplements thereto, and all other acts of the Legislature 
of the State of New Jersey may be read in evidence at the trial of 
the above case. 

LEON ABBETT, 
Att'y, Certain Def’ts. 
I. W. SCUDDER, 
For SCUDDER & VREDENBURGH, 
Attys for Penn. I. RR. Co. 
4 MALCOLM W. NIVEN, 
Att'y for PU fis in all Suits. 


: 167 The following sections are from the ordinance of the city 
on of Hoboken approved January 9, 1858: 
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An ordinance relating to streets. 


The mayor and council o: the city of Hoboken do ordain as fol- 
lows: 


Section 1. That the several streets and public alleys in the eity 
of Hoboken shall be known by the names mentioned and designated, 
respectively, on the map of Hoboken made by Charles Loss and 
filed in the clerk’s office of the county of Bergen, except the street 
marked and named on said map “ Philadelphia post road,” which 
shall be hereafter known and called “ Newark street,” and that the 
public alley running between Washington and Iludson streets shall 
be called “Court street; that the most southerly street now open 
and leading to the ferry and running east and west shall be known 
by the name of Ferry street. 

Sec. 2. That River street shall extend and run from Third street 
on the south to Fourth street and from Fifth street to the stone 
wall of Edwin A. Stevens on the north until further opened by the 
owner or owners of the premises along the line thereof for public 
use, and shall not be less than sixty feet wide. No court-vard on 
either side of said street shall extend unto the same bevond the 
distanee of thirteen feet (15.) 

See. 5. That Iludson street shall extend and run from Ferry 
street’ on the south to Seventh street’on the north, as now laid out, 
and shall not be less than eighty feet wide at any point, and that no 

court-vard on either side thereof shall extend unto said 
168 street beyond the distance of eighteen feet (18). 

Sec. 4. That Washington street shall extend from Ferry 
street on the south to Seventh street on the north, as now laid out, 
and shall not be less than one hundred feet wide at any point, and 
that no court-vard on either side thereof shall extend into said 
street beyond the distance of fifteen feet (15). 

Sec. oO. That Bloomfield street and Garden street shall each ex- 
tend and run from Newark street on the south to Seventh street on 
the north, and shall each be not less than sixty-five feet wideat any 
point, and that no court-vard on either side of any of said two 
streets shall extend into the same beyond the distance of twelve feet 
in Bloomfield street and eleven feet six inches in Garden street. 

Sec. 6. Phat Meadow street shall extend and run from Newark 
street on the south to Fourth street and from Fifth to Seventh street, 
and shall not be less than sixty-five feet wide at any point, and that 
ho court-vard on either side thereof shall extend into the same be- 
vond the distance of eleven feet and six inches. 

Sec. 7. That Newark, First, and Second streets shall each run and 
extend from ILudson street to the line diteh which separates thie 
lands of the Hoboken Land and Improvement Company from the 
meadow, and that Third, Fourth, Fifth, and Sixth streets shall each 
run and extend from River street to said diteh, and that Seventh 
street shall run and extend froni Tudson street to said diteli: that 
each of the said streets mentioned in this section shall not be less at 
any point than fifty feet wide, and that no court-vard on either 
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169 — side of any — said last-mentioned streets shall extend into the 
same bevond a distance of six feet and six inches. 

Sec. 8. That Ferry street shall extend and run as now established 
and laid out until otherwise extended and dedicated to public use, 
and shall not be less than at any point where now laid out and es- 
tablished than one hundred feet wide, and that no court-yard on 
either side thereof shall extend into said street beyond the distance 
of fifteen (15) feet. 

See. 9 That Court street shall run and extend from Newark street 
to Seventh street, and shall be not less atany point than twenty feet 
wide, and that no part or portion thereof shall be used or appropri- 
ated for court-vards or any other purpose whatever except for a publie 
street or highway. 

170 United States Circuit Court, District of New Jersey. 
Mayor AND CouNnciL or THE City oF TlopoKEN 
vs. 
PENNSYLVANIA R. KR. Co. 
Ejectment. River street. 
Mayor anp Councin oF THE City oF Hopoken 
vs. 
PENNSYLVANIA R. R. Co. 
Kjectment. Second street. 


Mayor anp Councin or tug City or IlonoKken 
Us, 
LLAMBURG-AMERICAN STEAM Packet Co, 
Kjectment. Third street. 
\MIAYor AND CouNCcIL OF THE City OF HoBoOKEN 
ts. 
Nort German Lioyp STeamsuip Co. 
Kjectment. Third street. 


Mayor AND CouNncIL OF THE City or HOBOKEN 
rs. 


Apotru KE. Scumipr ef als. 
Kjectment. First street. 
Mayor AND CounciL or THE Criry or HoBoKkEeN 
iS. 
Apotreu E. Scumipt et als. 
Kjectment. Newark street. 


We consent that the act incorporating the Iloboken Land and Im- 
provement Company and all amendments and supplements, the 
riparian act (Revision Laws of New Jersey, page 980) and all amend- 
ments and supplements thereto, and all other acts of the Legislature 
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of the State of New Jersey may be read in evidence at the trial of the 
above case. 
LEON ABBETT, Atty Certain Def ts. 
I. W. SCUDDER, 
For SCUDDER & VREDENBURGHL, 
Attys for Penn. Rt. R. Co. 
MALCOLM W. NIVEN, 
Atty for PUijs in All Suits. 


171 Srate or New Jersey, | mm 
P . - AN e 
County of Iludson, ) 


United States Supreme Court. 


Tue Mayor anp Councit or tHe Crry or Hopoken, Plaintiffs in 
lurror, 
Us, 
Tne Norru German Lioyps Streamsiire Company, Defendants in 
error, 


In ejectment. 


On error to the circuit court of the United States for the district of 
New Jersey. 


John C. Crevier, of full age, being duly sworn according to law, 
upon his oath says that he is a resident and frecholder of the city 
of Hoboken; that he isa real estate agent in said ecitv: that he 
deals in real estate in said city; that he is acquainted with the value 
of lands lying in said city of Hoboken, and that he knows the tract 
of land in dispute in the above-entitled cause as deseribed in the 
dedication, and that its value is over five thousand dollars. 


JOHN C. CREVIER. 


Sworn and subseribed before me this 10th day of October, A. D. 
1SS4. 
GEO. W. CASSEDY, 


U.S. Commissioner. 


[Endorsed :} United States Supreme Court. The Mayor and 
Council of the City of Hoboken, plaintiffs in error, vs. The North 
German Lloyds Steamship Company, defendants in error. In ejeet- 
ment. On error to the cireuit court of the United States for the 
district of New Jersey. Aflidavit. 


a i 


ta ij 
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172 United States Supreme Court, of the Term of October, in the 
year of our Lord one thousand eight hundred and eighty- 


four. 
Tue Mayor anp Councit or THE City oF Hospoxkey, Plaintiffs in 
Error, 
rs. 
Tue Nortu GERMAN Lioyps SteamMsuip Company, Defendants in 
Error. 


In ejectment. 


On error to the circuit court of the United States for the district of 
New Jersey. 


Afterwards, to wit, on the thirteenth day of October, in the same 
term, before the Supreme Court of the United States, come the said 
The Mayor and Council of the City of Hoboken, by William S. Stuhr, 
their attorney, and say that in the record and proceedings aforesaid 
and also in the giving the judgment aforesaid there is manifest error 
in this, to wit, that by the record aforesaid it appears that the judg- 
ment aforesaid in form aforesaid given upon the facts specially 
found by the said cireuit court upon the trial and determination by 

sald court of the issues above joined Was given for the said The 
North German Lloyds Steamship Company against the said The 
M: avor and Council of the C ity of Hoboken, whereas the said 
173 facts specially found do not warrant the said judgment and 
were insuflicient to support the same, and the judgment of 
the said cireuit court upon the said facts specially found should have 
been given for the said The Mayor and Council of the City of Ho- 
boken and against the said The North German Lloyds Steamship 
Company; and that there is also error in this, to wit, that by the 
record aforesaid it appears that the Judgment aforesaid in form 
aforesaid given, was given for the said The North German Lloyds 
Steamship Company against the said The Mayor and Council 
of the City of Tloboken, whereas by the law of the land the said 
judgment ought to have been given for the said The Mayor and 
Council of the City of Hoboken against the said The North Ger- 
man Lloyds Ste amship Company ; ‘and the said The Mayor and 
Council of the City of Hoboken pray that the judgment aforesaid 
for the errors aforesaid and other errors in the record and proceed- 
ings aforesaid may be reversed, annulled, and altogether for nothing 
holden, and that they may be restored to all things which they 
have lost by occasion of the said judgment. 
WILLIAM 8. STUHR, 
Att’y of Plt ffs in Error 
THOMAS N. McCARTER, 
Of Counsel. 


[Endorsed :] United States Supreme Court. The Mayor and 
Council of the City of Hoboken, pl't’ffs in error, vs. The North Ger- 
man Lloyds Steamship Company, def’ts in error. In ejectment. 
On error to United States circuit court, district of New Jersey. As- 
signment of errors. William 5 . Stuhr, att’y. 
12—l7o 
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174 Unirep States or AMERICA, | ... 


District of New Jersey, j 

I,S. D. Oliphant, clerk of the cireuit court of the United States 
for the district of New Jersey, do hereby certify that the foregoing 
is a full, true, and complete transcript of the record in the cause of 
Tie Mayor and Council of the City of Hoboken against The North 
German Lloyds Steamship Company as fully as the same appears 
on file and of record in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Trenton, in said district, this ninth day of 
October, A. D. 1854. 

[ The Seal of the U.S. Cireuit Court, Dist. of New Jersey J 


S. D. OLIPITANT, Clerk. 


Endorsed on cover: New Jersey C.C.U.S. No.175. The Mayor 
and Council of the City of Hoboken, plaintiffs in error, vs. The North 
German Lloyds Steamship Company. Filed November 4, 1554. 


UNITED STATES SUPREME COURT. 


THE MAYOR AND COUNCIL OF THE 
CITY OF HOBOKEN, 
Plaintiffs in Error, 
ne. IN EJECTMENT. 


THE PENNSYLVANIA RAILROAD 
COMPANY ¢/ @7/., 


Delendants in Error. 


Dated 


OF JAMES FL MINTURN, 


Corpordtion Aloruey for Lhe Culy of Hloboken 


The Evening News Print 


MAYOR AND COUNCIL OF HOBOKEN VS. PENN. R. R. CO. ET. AL. 


United States Supreme Court. 


THe Mayor AND CoUNCIL OF THE CITY OF 
HOBOKEN 
“es, 
THkt PENNSYLVANIA RAILROAD COMPANY. 


SAME 


Os. - Ejectment. 
SAME. 


SAME 
USN, 
Tne Nortru GERMAN LLOYD STEAMSHIP COMPANY. 


- Ejectment. 


SAME 


Os. - Kjectment, 
Tit HAMBURG AMERICAN STEAM PACKET CoMPANY. 


SAME 


ny Ejectment. 
AbDoLrpH E. ScuMIDT. 


SAME 


ns. - Kjectment. 
SAME. 


The writs of error to the Cirenit Court of New Jersey bring 
before this Court for review six cases in ejectment brought by 
the Mayorand Conneil of the City of Hoboken inthe State of New 
Jersey, against the respective defendants, to recover possession 
of tive different ends or termini of streets inthe city of Hoboken. 
The street ends in question, commencing at the southerly 
houndary of the city, are known as Newark street, which is in 
the possession of the Hamburg American Steam Packet Com- 
pany as lessee of Adolph E. Schmidt, defendant in one of the 
suits; First street, next northerly to Newark street, which is also 
in the possession of the same defendant: Second street, next 
above First street, which is in the possession of the Pennsylvania 
Railroad as lessee of the Camden and Amboy Railroad : Third 
street, next above Second street, which is in the joint possession 
of the North German Lloyd Steamship Company and the 
Hamburg American Steam Packet Company : and lastly River 
Street, which is in the possession of the Pennsylvania Railroad 
Company. These streets are, with the exception of River street, 


2 THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN VS. 


all continuations of streets of the same names beginning in the 
westerly portion of the City of Hoboken and extending in a 
straight course from west to east on the Hudson River, and are 
only prevented from having their outlet on that river by the 
obstructions and erections of the defendants, on the shore of the 
river directly across the street ends. River street differs from 
the others in that it runs parallel with the river instead of at 
right angles to it and, as will be seen by a glance at the Loss 
map, was intended to have its outlet on the river ata point 
where the river widened its course into the mainland and gave 
this street its southerly terminus on the river. 

The city’s claim to these street ends is based on a map Known 
as the ** Loss map.’ made in 1804 at the instanee of Col. John 
Stevens, the then owner of the greater portion of what is now 
known as the City of Hoboken. Col, Stevens, being desirous of 
disposing of his land, caused a map entitled **A plan of the new 
City of Hoboken, in the County of Bergen,” to be made, plat- 
ting all his land into lots and blocks with streets, alleys and 
publie squares, and caused the map to be tiled in the clerk's 
office of the County of Bergen. The map indieated that all 
streets running at right angles to the Hudson river were to be 
carried, and actually were carried on the map, down to what the 
map indicated as the shore line of the river, 

Lots were sold by Col. Stevens and his suecessors, as laid out 
on this map and with special reference to the streets indicated 
thereon, as well as with specitie reference to the map itself. 

See Exhibits p. 2. p. 3. po 4. po a. p. 6. pp. Top. 8. &e., &e., in 
printed case, 

The Hoboken Land and Improvement Company sueceeded to 
the rights of Col. Stevens (see Exhibits p. 8 and p. 5) in the 
unconveved land, and made sales of lots with special reference 
to the Loss Waety) and the streets deseribed thereon, 

See Exhibits p. 6. po 7 po 8. p. 9p. 1. p. 12. 

The Hoboken Land and Improvement Company conveyed to 
the defendants in these snits. 

See Exhibits p. 10, p. Tl. p. 12, p. P83. d. 2. 

The City of Hoboken was incorporated by Act of the Legisla- 
ture of New Jersey in 1855, and by section 40, sub-division 6, of , 
its charter, it is empowered “to make, lay out and improve allf 
public streets, alleys, squares and grounds, and to establish sueh 
us have already been laid out, and to regulate and govern the © 
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leveling, pitching and constructing of the streets and alleys, and 
the raising and leveling of the streets and alleys and of all lots 
and grounds for building as well public as private, except chose 
already established ; to establish the boundaries of all streets 
and alleys, &c.”’ 

The defendants claim possession under certain grants of the 
Riparian Commissioners of New Jersey and, in the case of the 
Pennsylvania Railroad Company, of the Legislature. 


See grants and Act, Ex. D3, D 5, D 6, D 7 and D 8, in printed 


ease, 


Justice Nixon, sitting in the Circuit Court, gave judgment for 
the defendants, upon which judgment this writ of error is taken. 


The error assigned is generally that the judgment should be 
for the plaintiff and against the defendants. 


I. 


We contend for the city that the making of the Loss map, 
in 1804, and the sale of lots with reference to it, and the streets 
and squares laid out upon it, was a dedication of the land cov- 
ered by these streets and squares to public use ; and that when 
lots were sold, and the purchasers located in the ‘* new city of 
Hoboken,”* the dedication became co-instanti complete and irrev- 
ocable, and the dedicator is estopped from setting up any claim 
antagonistic to the presumption of law which exists from the 
mere fact of dedication. 


Washburne on Easements, pp. 481, 484. 
Hoboken Land & I. Co. 7. Hoboken, 7 Vr. 
Methodist Chureh r+. Hoboken, 4 Vr. 

Clark r. Elizabeth, 8 Vr. 125. 

Barney v. Baltimore, 1 Hugh, 118. 

City of Cincinnati 7. White's Lessee, 6 Pet., 430. 
New Orleans r. the United States, 10 Pet., 662. 
Child v. Chappell, ¥. N. Y¥. Ct. Appeals, 246. 


This same question was raised by the Hoboken Land and 
Improvement Company in the suit of the city to eject it from 
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the foot of Fourth street, and both the Supreme court and 
Court of Errors and Appeals of New Jersey held that the making 
of the map and sale of lots with reference to it, was a dedication 
of the land laid out thereon as streets, and that in that case the 
public had the right of aceess to the waters of the Hudson over 
the land so dedicated as a public street. 


See Hoboken Land and Impt. Co. ¢. Hoboken, 7 Vr... 542. 


In this case Justice Depue, who rendered the opinion of the 
court, says: ‘ The testimony leaves no room fora doubt that a 
dedication was effected of the streets and squares delineated on 
this map’ (p. 542). 

Again, * If recognition and adoption by publie authority be 
essential to that end, the case furnishes conclusive proof of such 
public auction. A city containing a population of several thou- 
sands has grown up on the territory included in the scheme of 
dedication of which this street is part. In addition thereto, 
Loss’ map and the streets delineated thereon, including the 
street in controversy (Fourth street) by name, have received re- 
peated recognition by legislative action. Acts 1838, p. 94: 1858, 
p. 465: [S8ds8, p. 233: preamble ISd8, p. 360 7° (p. D460). 

The effeet of making and filing this map was also passed upon 
in the case of 


Trustees of Methodist Episcopal Church ¢. Hoboken, 4 Vroom 13, 


which was an action of ejectment by the city against the Metho- 
dist church which had been located on one of the public squares 
delineated on this map by virtue of a conveyance to the chureh 
after the filing of the Loss map. 

Justice Depue in that case, in passing on the question of dedi- 
cation of the locus in) quo, says (p. 25): ** There is no 
satisfactory evidence of any common use of this square 
by the publie from 1804 to 1846, ‘beeause probably the 
demands of the public did not require it.) But during all 
that period there was a continous recognition by the owners, 
of the Loss map as the plan upon which the city was being 
built, in the conveyances of lots to purchasers, some of 
which fronted on this square. These repeated recognitions of 
this map and long acquiescence by the owners in the plan there 
delineated, indicate an intention to permanently abandon and 
dedicate the streets and squares to public use. Where a pro- 
prietor of real estate sells and conveys lots in conformity to the 
city map on which the property of such proprietor is laid out 
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into blocks, streets, avenues and squares, such recognition of the 
plan—laying out his grounds into streets, &c.—is a dedication of 
the streets to a public use,”’ citing 


Wyman r. Mayor of New York, 11 Wendell, 487. 
Angell on Highways, p. 149. 

City of Cincinnati 7. White's Lessees, 6 Peters, 431. 
New Orleans ¢. United States, 10 Pet., 718. 

Smith's Leading Cases, 240 (6th Ed.) 


Whilst the defendants in the Fourth street case (7 Vroom) 
made the contention against the fact of dedication on the ground 
that the dedication had not been consummated, their real de- 
fense was based upon their charter (Laws 1838), which autho- 
rized them to purchase, fill in, occupy, possess and enjoy all land 
covered with water fronting and adjoining lands that might be 
owned by them, and to construct wharves, &c., thereon, provided 
that it should not be lawful for them to fill in or construct any 
wharf, &c., immediately in front of lands of any other person 
owning to the water, withont consent in writing of such person. 
That under this authorization they did fill in in front of their 
lands and in front of Fourth street a great distance beyond the 
original line of high water as delineated on the Loss map. 

The proprietary title to all lands under water is in the State of 
New Jersey. This is unquestioned law in the State. 

Arnold ». Mundy, 1 Halstead, 1. 

Gough r+. Bell, 1 Zabriskie, 156, 

S. C. 2 Zab., 441. 

N.Y. L. E. & W. R. R. Co. +. Yard, 14 Vroom, 632. 


The defendants contended that Fourth street could not be 
carried over this newly made ground, but was limited to the 
original high water mark as delineated on the Loss map. 

Justice Depue in dealing with this contention, says: ‘* The 
title to the soil between the high water line, as shown on the 
Loss map, and the present high water line was originally in the 
State. It became the property of the defendants by reclamation 
under the powers contained in their charter. The location of 
Fourth street with its terminus at the water demonstrates con- 
clusively that its purpose was to provide a means of access for 
the public to the navigable waters, and such was the scope and 
purpose of the dedication. : 

‘*The Supreme Court of the United States applied to the public 
right acquired by dedication the rule of construction of private 
grants, that a grant of land bounded on a stream which has 
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new boundary including the accumulated soil. 
‘* New Orleans ». United States, 10 Pet., 717." 


The Court then proceeds to state that on the same principle 
the Court held that a dedicated street, terminating at the waters 
of a navigable river, is continued to the new water front obtained 
by filling in in front of the shore by the owner of the land over L 
which a street was dedicated. 


bs 
_. 
gradually changed its course by alluvial formations, holds to the 
i 
si 
i 
Jf 


Jersey City r. Morris Canal, 1 Beasley, 548. , 
Newark Lime Co. +. Mayor of Newark, 2 McCarter, 64. | 
The Court having cited the very similar cases of 

The People ¢. Lambrier, 5 Denio, 9, and | 
Barclay +. Howell's Lessees, 6 Peters, 498. | | | 


Held ** That the street was by operation of law extended to 
the new water front obtained by filling in, and that the public 
right of access to the water had not been abandoned or lost by 
lapse of time or released. 

Since the decision in that case the Court of Errors of New 
Jersey has had the question presented to it whether power con- 
tained in the charter of the Hoboken Land and Improvement 
Company to purchase, fill up, occupy, ete.. was a grant by the 
State of lands under water in front of the company’s land, and 
the Court held that such grants operated only as grants of cor- 
porate franchises ; and that by the settled law of the State such 
grants would not be construed to give by implication any title 
to lands of the State below high water line; that the company 
had a mere license revocable by the Legislature at any time be- 
fore its execution. 


N. ¥., L. E. & W. R. R. Co. 7. Yard, 14 Vr.. 682. 


IT, 


Notwithstanding that the license had been executed by actual 
reclamation the Court, in the Fourth street ease, held that the 
street must go to the river, in accordance with the intent of the 
dedication. 

A question which was not raised in the Fourth street case, but 
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which it would seem from parity of reasoning, in view of the de- 
cision on the question of vested rights and the constitutional 
inhibition that private property shall not be takeu without com- 
pensation, must exist in these cases, is that every owner of land 
who purchased it with reference to the streets and public places 
delineated on the Loss map, hasa legal right irrespective of the 
general public right maintained by the municipality as represent- 
ative of the public, to the continuance of the streets to the water, 
wherever that may be placed by subsequent artificial changes 
by owners of the shore, or their grantees, or by natural causes. 

One of the most reasonable arguments upon which the Courts 
place the doctrine of dedication of public streets and squares 
delineated on maps by the owners of the fee, is that such owner, 
on the strength of such dedication, and by reason of his implied 
guarantee that such public places shall continue to exist as rep- 
resented, is enabled to make sale of his property, and the lots 
so sold have, by reason of the public access to the water, an in- 
creased element of value, which enters into their sale. To close 
these streets and public places after the sale, without compensa- 
tion to the owner of adjacent lots, would be not only grossly in- 
equitable but in direet contravention to the constitutional inhi- 
bition: it isa taking of that additional element of value with- 
out compensation. An elevated railroad, or any other such 
servitude, cannot be imposed upon a publie street whereby ad. 
joining lots will be rendered less valuable, without compensating 
such owner, and, a fortiori, a public street cannot be appropri- 
ated, either in part or entirely, without compensation. 

This question of the right of a third party or a municipal 
corporation, or even the State itself, to deprive citizens of such 
public advantages, was considered by this Court in the case of 


The St. Paul & Pacitie R. R. Co. ¢. Schurmeier, 7 Wallace 
‘ K Ed. } 74. 


in which Justice Clifford, rendering the opinion, says: 
* Attempt is also made to justify the acts of the respondents 
us grantees of the State upon the ground that the complain- 
ant, in dedicating the premises to the public as a street, levee 
and landing, parted with all his title to the same, and that 
the entire title vested in the State. Respondents rely for that 
purpose upon the Statute of Wisconsin. Suppose the con- 
struction of that provision as assumed by the respondents is 
correct, it is no defense to the suit, because it is nevertheless 
true that the Municipal Corporation took the title in trust im- 
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pliedly if not expressly designated by the acts of the party in 
making the dedication. They could not nor could the State 
convey to the respondents any rights to disregard the trust, or 
to appropriate the premises to any purpose which would render 
valueless the adjoining real estate of the complainant.” 

The same conclusion was reached by the New York Court of 
Appeals in the elevated railroad cases, where it was held: 


(1) That an elevated railroad in the strects of a city, operated 
by steam, is a perversion of the use of the street from the pur- 
poses originally designed for it, and is a use which neither the 
city authorities nor the Legislature can legalize or sanction, 
without providing compensation for the injury inflicted upon 
the property of abutting owners. 


(2) Thatabutters upon a public street acquire an easement in 
the bed of the street for ingress and egress to and from their 
premises, and also for the free and uninterrupted passage and 
circulation of light and air through and over such street for the 
benetit of their property situated thereon. 


(3) That the ownership of such easement is an interest in real 
estate constituting property within the meaning of that term as 
used in the constitution, and requires compensation to be made 
therefor before it can lawfully be taken from its owner for pub- 
lic use.” 


Vide 
Story ¢. Metropolitan Elevated R. R. Co., 90 N. Y., 122. 
Lahr ¢. Same, 104 N. Y.. 268. 


IIlI. 


The cases now before this Court for review were commenced 
in the New Jersey Supreme Court after the determination of the 
Fourth street case, and some of the defendants being non-resi- 
dents, the cases were removed on that ground to the United 
States Circuit Court for New Jersey for trial. 


It is fair to presume that if they had remained in the New 


Jersey Supreme Court, in view of the Fourth street case, the de- 
cision would have been res adjudicata, 


2 
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The only point of difference (which could prevent such a sum- 
mary disposition of the cases) between these cases and the Fourth 
street case arises out of certain grants or conveyances of land 
under water directly at the ends of these streets, between high 
and low water mark, by the Riparian Commissioners of the 
State of New Jersey, under the Act of 1869, and its supple- 
ments (Revision of New Jersey p. 982, § 7, &e., &e.), and the 
grant of land under water to the Pennsylvania Railroad Com- 
pany by Act of the Legislature. 

The grants to the defendants, other than the Pennsylvania 
Railroad Company, are found at p. 56 of the transcript, and 
continuing, are marked Exhibits D3, D5, D7, Ds. 

The Act under which the Pennsylvania Railroad makes 
its claim will be found at page 64, marked Exhibit D6. 

For the purpose of discussing the extra element of defense 
which the defendants have injected into these cases, in order to 
take them out of the rule laid down by the Court of Errors and 
Appeals of. New Jersey, in the Fourth street case, it shall be 
assumed that, in so far as these cases are similar to the Fourth 
street case, they must be governed in this Court by the rule laid 
down by the New Jersey Court in that case, as the determina- 
tion of a question affecting solely the title to land. 

Next south of Fourth street, in numerical order and in the 
order of locality, is Third street, which is in the possession of. 
the North German Lloyd Steamship Company. 

What are the exceptional elements in the Third street case 
which bring it without the rule laid down in the case of Fourth 
street / 

The defendant claims : 


Hirs/,—That in virtue of the Riparian Act, the commission 
couveyed to the said defendants all the right and title of the 
State of New Jersey to lands under water at the foot of that 
Street. , 

The argument on this proposition will apply equally to First, 
Second, River and Newark streets, held by the other defendants, 
as they defend on the theory of grants from the State. 


(a.) It will be noticed in the first place, that these grants all 
recognize the streets in suit as existing streets, and that they do 
not expressly limit the streets to any front short of that to 
which the dedication intended them to go, and to which the case 
in 4th Vroom decided they should go. 


(4.) The Riparian Commissioners in executing these grants 
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could not legally grant more than the lands of the State under 
water, subject to whatever rights and vested interests the city of 
Hoboken had to carry its streets to the water at whatever point 
it might be placed by subsequent filling in of such lands under 
water. 

The Act creating them gives them no such power. 


(c.) It will be observed that the Riparian Act Approved 
March 21st, 1871 (Revision p. 985), empowers “* Any riparian 
owner on tide water in’ this State, who is desirous to obtain a 
lease, grant or conveyance, from the State of New Jersey, of any 
lands under water én front of his lands” to apply to the com. 
missioners, ete., ete. 

These streets were not ‘*i‘s /ands”” in the sense intended by 
this Act, so as to give the owner of the fee the right by an addi- 
tional grant of .land, to eliminate the right of the public to go 
to the water. | 

The fee in the soil was undoubtedly the property of the de- 
fendants, but the lands were ** his lands” subjeet to the public 
easement, and if the defendants took advantage of the Riparian 
grant, on the strength of the ownership of the lands, as a condi- 
tion of the grant from the State, they must be held to have re- 
ceived the grant subject to and impressed with the easement at- 
tached to the upland. 

As they were owners of the upland subject to the easement, 
they must be held to have accepted the lands under water sub- 
ject to that servitude. They were owners of the upland over 
which these streets were laid, and the upland was ** his land ”’ 
only inthat sense, and the grant from the State has not altered 
the status in that respect. 


(7.) Having dedicated these lands as streets running to the 
river, Col. Stevens or his grantees (who ean certainly be held 
to have no greater rights than he) on well reeognized principles 
will be estopped from setting up title even to other lands, sub- 
sequently acquired in order to defeat the dedication. To deny 
to defendants the right to revoke or defeat the dedication by 
direct means, but to grant them the right to defeat it by indirect 
means, such as acquiring land immediately at the toot of it 
on the assumption that the street ends are (Ae‘r lands, absolute- 
ly would indicate a condition of legal principles more anomal- 
ous than just. 


In the case of the City of Cincinnati 7. White’s Lessees, 6 
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Peters, p. 489, this court says: ‘* After being thus set apart for 
public use and enjoyed as such, and private and individual 
rights acquired with reference to it, the law considers it in the 
nature of an estoppel in pais, which precludes the original 
owner from revoking such dedication. It is a violation of good 
faith to the public, and to those who have acquired private 
property with a view to the enjoyment of the use thus publicly 
granted.”’ 

The “ violation of good faith’? would be equally gross whether 
it take place in a direct manner or in an indirect form as 
in this case. 


(e.) It is an unquestionable principle of law that he who trans- 
fers with a covenant of title which proves defective, shall not be 
allowed to evade his covenant if he subsequently acquire the 
same land, or shall not be justified in doing anything to defeat 
his covenant. 


Terrett 7. Taylor, 9 Cranch, 53. 

Jackson vo. Stevens, 13 Johns., 316. 

The same principle should in justice be applied where the 
dedicator or his grantees seek to set up a subsequently acquired 
title to defeat their former grant. 

Ina leading case in New York where the same defense was 
interposed, the Supreme Court held that ** Where an act of the 
legislature authorized a proprietor of lands lying on the East 
River, which ‘is an arm of the sea, to construct wharves and 
bulkheads on the river in front of his lands, and there was 
at that time a public highway through such land terminating at 
the river, that such proprietor could not by filling up the land 
between the shore and the bulkhead obstruct the public right of 
passage from the land to the water, but that the street was by 
operation of law extended from the former terminus over the 
newly made land to the water.’ 


The People o. Lambier, 5 Denio, 9. 


(7.) The Loss map dedicating these streets, at the time of the 
conveyance by the Riparian Commissioners to the defendants 
(1869), had been on fileasa public record over seventy vears, and 
the streets themselves had been laid out and carried down to 
defendants’ lands on the water front. and defendants must. 
therefore, be held to have had notice of the fact that these 
streets were intended to continue to the water. 


The People +. Lambier, 5 Denio, 9. 
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(y.) If the Legislature by these conveyances did not grant 
away, per haec verba, the right of the city to continue these 
streets to the Hudson, such right cannot pass to the defendants 
by implication. Any power not expressly conferred by the 
Legislature must be held to be reserved, and on that principle 
the right of the city to carry these streets to the waters of the 
Hudson, as declared in the Fourth street case, has not been re- 
leased by the Legislature to the defendants, unless we can read 
such release, not between the lines of the grant, but in) express 
language that can leave no room for doubt or cavil, for any 
ambiguity in the grant must operate in’ favor of the State and 
against the defendants. 

Pennsylvania R. R. 7. National Railway, 8 C. E., Green 455. 

Perrine ¢. Chesapeake and Del. Canal Co., 9% How., 192. 

Charles River Bridge vr. Warren River Bridge. 11 Peters, 420. 

Leavenworth R. R. ¢. United States, 92 U. S., 733. 

Rice ¢. Railroad Company, | Black, 358. 


In the Fourth street case the Hoboken Land and Improvement 
Company had reclaimed and filled in the land under water at 
the foot of the street under legislative permission contained in 
their charter, and the court held that such permission amounted 
to a license, which, when executed, became irrevoeable. Vide 


N. ¥. L. BE. & W.R. R. ¢. Yard, 14 Vroom, 632. 


Yet, notwithstanding that faet, the court also held that such 
filling in and reclamation did not estop the city from continuing 
its street over the newly made land to high water (vide 7 
Vroom). 

In what, it may be asked, do these cases differ, so far as prac- 
tical results are concerned, except that we call the legislative 
permission granted in the former case a license, and in the 
latter a conveyance. In both defendants obtain the same 
results, /. ¢., the filling in and reclamation of the lands, and if 
the rule of estoppel be applied in the first case, why not in the 
others ¢ 


a 
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IV. 


In the Third street case the defendants make the additional 
contention that the 538d section of the charter of the city of 
Hoboken is a legislative declaration to the effect that the city 
had no legal right to carry its street over the land to high water 
mark. That section is as follows: ** And be it enacted that the 
Council shall have power to take any lands that they may 
adjudge necessary for the opening of Third street upon paying 
to the owner the fair value of the lands taken and of the im- 
provements thereon, and the damage done to any distinct lot or 
parcel or tenement by taking part of it for such purpose, pro- 
vided that the owners of property benefited thereby shall pay 
a just and equitable proportioa of the expenses and costs of 
opening said street.” With that section is also cited Section 
40 of the city charter, subdivision seven, as follows, under the 
title of ** Powers of the Council :” 

* To regulate and order the building of the dock at the foot 
of Third street, in said city. af the expense of said city, 
such dock not to exceed in width the width of said street, and 
to regulate said dock and the use thereof when built, and the 
rates of wharfage, such wharfage to be received by said corpora- 
tion for their use and benefit, and to make such regulation 
touching the same, not inconsistent with the laws of this State 
and the United States, as to them may appear proper and neces- 
sary; but nothing herein contained shall be so construed as to 
give the corporate authorities any right or privilege as share 
owners, nor to deprive the share owners of any right as share 
owners, nor any right to permit or establish a ferry; nor any 
privilege as riparian owners, and further that it shall be lawful 
for the share owners to fill out or extend the shore along the 
line of the dock hereinafter provided to be built at any time 
they may seleet, but that in case of any such extension or filling 
out they shall at their own cost build and extend such docks as 
many feet beyond the then extreme end of such dock as they 
shall fill in from the shore, said extension to be made of the 
same width and equal in every respect to the dock then in use.”’ 

A satisfactory answer to this contention is that the legislature 
by enacting these sections made no adjudication as to the city’s 
rights in the /oeuws in quo and could not constitutionally make 
such adjudication. The adjudicating power had previously es- 
tablished (7th Vroom) that a street similarly located under the 
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same dedication was intended to be carried to the river and that 
the city had a legal right to so carry it. This mere declaration 
and donation of power to’ the city did not add any strength in 
law to the city’s original right and could not, and was doubtless 
intended to give the city the right to condemn land for the 
purposes of a public dock, if it had not that power already. 

In the case of Bacon 7. Mulford, 12 Vroom, 63 (41 N. J. Law), 
the Supreme Court, in passing upon an act somewhat similar, 
says: “It was not even within the intention of the legislature 
to determine whether such ownership of wharves existed. The 
legislature merely says, if you have wharves, you may repair 
or rebuild them, through a tax which we authorize you to 
levy.” 

So we say in the case at bar the legislature simply says, If 
you have the legal right to use the land, we give you power to 
build a dock ; if you have not, we give you power to purchase 
the land for that purpose. 

But it may also be urged in answer by the city, that whilst 
the dedication under the Loss map gives the right to bring 
streets to the river, the city, nevertheless, eould not build a 
dock at all without legislative sanetion, or if it built such a 
dock it would be simply a continuation of the street lines, with 
no right to use the waters on either side for dockage, and that 
in order to make a dock available for revenue and dockage pur- 
poses, the right to condemn, not all lands at the foot of Third 
street, but such lands as ‘*they may adjudge necessary”? for 
the purposes mentioned in the 40th Section should be first 
obtained. 

The legislature certainly did not by these seetions intend to 
give away the public rightas declared in the Fourth street case. 
If they did they have not so expressed it, and to justify sueh oa 
conclusion, we must find if, as already stated, ** written in’ the 
bond.” Nothing passes from the public by legislative grant 
but what is clearly and unmistakably granted. As was said by 
the Court in the case of the People 7 Lambier, whi supra: 
“Tn anact designed chietly if not exclusively to subserve individ- 
ual interests, the words must leave 20 do/ that the legislature 
intended to annihilate or abridge an important publie right, be- 
fore a Court should put sucha construction upon it as would 
havethat effeet. Public burthens are not to be imposed, nor public 
rights destroyed, by equivocal words or provisions. ”” 
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V. 


The claim of the Pennsylvania Railroad to lands under 
water at the foot of Second street and River street in virtue of 
the ** Act to enable the United Companies to improve lands un- 
der water at Kill von Kull and other places,’* Chapter 386, Laws 
1869, p. 1026, Transcript of Record, p. 64, is met by the same 
objections urged against the grants by the State direct to the 
other defendants. 

It will be observed that the preamble to the act recites that 
five hundred thousand dollars had been secured to the State 
“for the grant of lands under water (x front of lands owned by 
‘hem and are desirous of having the right and privilege of erect- 
ing and making wharves, piers, and other improvements 77 


Srout Of other lands now owned hy or en trust for them.” 


And the act then authorizes them “to,reclaim and erect wharves 
and other improvements (2 front of any lands now owned by 
Or tn frust for them. 

They did not own these lands absolutely soas to come within 
the intent of that section as unqualified owners. Their owner- 
ship was subject to the publie easement, as in the case of the 
other defendants, and the grant of the State was not intended 
to eliminate the publie easement, unless expressly declared, and 
the right of public access to high water continues as if no such 
grant had been made. 

Such was the view taken of a similar statute in the case of the 
People «+. Lambier, and the Court there says: ‘The design of 
this Act of 1836 was to confer privileges on the owners of lands 
adjoining the East River, but nol lo destroy the right of the 
public lo reach its waters through Warren or any other street 
which then led to its shore ; nor should the act be so construed 
as to work a publie mischief, unless required by words of the 
most especial and unequivocal import,” citing, 


Sprague +, Birdsall, 2 Cow., 419. 
Martin 7. Waddell, 16 Peters, 367. 


The Court then says: “In terms the act authorized piers and 
bulkheads to be erected and the bed of the river to be filled up 
in front of fhe‘ lands. In strictness this could hardly be under- 
stood to include land orer irhich a perpetual cvight of way ex- 
(sled in favor of the public, although the fee might be in such 
owners. At all events, if the terms of the statute are to be un- 
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derstood as authorizing a bulkhead to be erected in front of the 
terminus of Warren street on the shore of the river, and the 
intervening space to be filled up and made solid ground, the 
words used do by no means necessarily or naturally import that 
the right of passage from the street to the river should be 

thereby annihilated.” 

The River street case presents the additional feature of defence ae 
that instead of running at right angles with the Hudson it runs . * 
parallel with it. At the time of the dedication and for years 
subsequently it reached the navigable waters of the Hudson. 
The dedication shows that such was the /nfention, and we cannot ' 
go behind the intention as indicated on the map regardless of | 
the question whether the street runs transversely or longitudin- 
ally. 

If that was the intention of the dedication, and if up to a cer- 
tain period it reached navigable water in accordance with the 
dedication, why shculd it not now’ Defendants say because 
since then they have filled in and reclaimed the navigable waters. 
But sucha claim places them in the illegal and inequitable 
position of wrong doers seeking to take advantage of their own 
wrong. 

They also contend that to continue River street would not 
meet the object of the dedication, as there is no navigable water 
which the street could reach, even if carried over the reclaimed 
ground. But this is erroneous, as it could find an exit on the 
navigable waters of the canal on the lands of the Delaware, Lacka- 
wanna & Western Railroad property. 

Defendants also urge that these actions are brought by the 
city in a representative capacity as agent for the State, and that 
twenty years adverse possession have set in and barred the claim 
of the State for possession. : 


Le 


eter 


(a.) It should suffice to say in answer that this is not action 
by the State of New Jersey, but by the City of Hoboken as 
representative of the publie. 


(>.) The statute seems to have been made to cover any title the 
State might have as proprietor: but these streets are not held in 
such manner, the fee being in the original dedicator or his 
grantees, subject to the public easement. | 

The title to the streets of the city is in the city in trust for the 
public, and not in the State. 


St. Paul and Pac. R. R. v. Sehumeier, 7 Wall, 272. 
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(c.) Such a statute is in derogation of common and public 
right and the rights of property, and must be strictly con- 
strned. 

Rye ¢. Alter, 5 Denio, 119. 

Sharp ¢. Speir, 4 Hill, 76. 

These cases involving the title to land solely and the con- 
struction of the statutes of New Jersey concerning titles to land, 
this court in determining the cases will be guided by the law 
of New Jersey governing titles to land, and by the construction 
placed upon the statutes of the State by the highest tribunals 
of the State. 

Cooley Loust. Lim., p. 16 

Beauregard +. New Orleans, 18 How, 502. 

Falconer ¢. Campbell, 2 MeLean, 195, 

This rule seems to have its only exception in the case of com- 
mercial contracts, and such like instruments nol dependent on 
local statutes. 


Smith 7. Tyson, 16 Peters, 19. 


These cases do not come within that exception, as it is not de- 
nied that the grants by the States to defendants are contracts, but 


contracts dependent for their existence on loeal statutes con- 
cerning titles to land, it is respectfully submitted that the judg- 
ment of the Cirenit Court should be reversed. 


JAMES F. MINTURN, 
Atty. for Plffs. in Error. 


SUPREME COURT OF TIE UMTED STATES. 


OCTOBER TERM,.1887. 


Nos. 170, 171, 172, 173, 174 and 176 


THE MAYOR AND COMMON COUNCIL OF TITHE CITY OF 
HOBOKEN, 


Plaintiiis the krror. 


THE PENNSYLVANIA RAILROAD COMPANY. 
AND THREE OTHER DEFENDANTS. 


Brief of THOMAS N. MeCARTER. for Plaintiffs in Error. 


Warp & Ticrexor, Law Case Printers, 832 & 834 Broad St., Newark, N. J. 


United States Supreme Court. 


N 
Tus MAYOR axp COMMON COUNCIL) ©% 772: 


\ 
OF THE CITY OF ILOBOKEN, [' Error to 


the United 
Plaintiffs in Error,f States Cir- 
cuilCourt for 
(the District 
of New Jer- 
sey. In eject- 
THE PENNSYLVANIA RAILROAD ) ment . 


; hi wes part of 0 
COMPANY. | River street. 


THE SAME Pp L AIN’ l IF i> 5 IN ke RROR, 

Page 
or part of 
Second 


street. 


v. 


THE SAME DEFEND. ANT. 


—_— 


THE SAME PLAINTIFFS IN ERROR, ) 4% 2* 


Ejectment 
for part of 


First street. 


v. 


ADOLP i I. SCHMIDT. 


THk SAME PL AINTIFFS IN E RROR, 


Ejectment 
for part of 
Newark 
street. 


v. 


ADOL PIL BE SCHMIDT. 


THE SAME PLAINTIFFS IN ERROR ) 4% 274 


pare 
for part of 
Third street. 


v. 


THE HAMBURG-AMERICAN STEAM 
UP. AC KE TL COMPANY. 


—_— —— — 


om) 
J 
| No. 173. 
“ 
; 
| 


THE SAME PLAINTIFFS IN ERROR, ae 
Ejectment 

for part of 

THE NORTH GERMAN LLOYD Third street. 
STEAMSHIP COMPANY. 


Vv. 


BRIEF OF THOMAS N. McCARTER, 


For Plaintiffs in Error. 


STATEMENT. 


The six writs of error above stated bring to this Court 
for review the judgments of the Cireuit Court for the 
District of New Jersey, rendered for the defendants in 
each of six actions of ejectment brought by the city of 
Hoboken, to recover the possession of the various par- 
cels of land desernibed in the respective declarations, 
claimed to be part of the public streets of the city of 
Hoboken, which the several detendants had respectively 
taken into their exclusive possession, to the exclasion of 


the public therefrom. 


The six causes were tried together before the Hon- 
orable Joun T. Nixon, District Judge, without a jury 
in pursuance of a stipulation found on page 4, of the 


feeord. 


The findings of fact are found in the opinion of the 
Judge from the bottom of page 5. to thie middle of page 
9 of the Record, and his conelusions of law are stated 
immediately thereafter, and the result was a judgment 
for the defendant in each ease, and error has been as- 
signed in each case, that on the facts as found by the 


Court, the judgment should have been for the plaintiffs, 


The location of the several tracts as deseribed in the 
respective declarations, may easily be seen by reference 


to the map. 


The part of River street for which the action first 
above stated, is brought, isa portion of River street, 
from Second street, one hundred feet southerly. 


The second action is for the part of Second street, 
commencing one hundred and fifty feet easterly, from 
the easterly side of Hudson street; and thence by the 
line of Second street to high-water mark in the Hudson 
river. 


The third action is for that part of First street, be- 
tween Hudson street and the aforesaid high-water mark. 


The fourth action is for that part of Newark street, 
between the easterly line of River street and said high- 
water mark. 


The fifth and sixth actions are for that part of Third 
street, between the easterly side of River street and said 
high-water mark. 


The last two actions are for the same tract of land. 
As the land in dispute was occupied partly by the Ham- 
burg-American Steam Packet Company and partly by 
the North German Lloyd Steamship Company, a suit 
was brought against each, in which the whole was de- 
manded, and each company has defended for the whole 
uilty, which by the statutes of New 
Jersey operates as an admission that the defendant was 


by a plea of not g 
in possession of the premises, or claimed title thereto at 
the time of commencing the action. (Revision of N. J., 
Title Ejectment, page 327, § 13.) 


In the other eases the defendants have pleaded not 
guilty, defending thereby in each case for the whole 


premises claimed in each declaration. 


A general statement of the matters in dispnte in these 
various causes is found in the opinion of Jadge NIXON, 
on page 5, of the Record, which for convenience is re- 
peated here. 
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“The claim of the plaintiff is for an easement, and is 
based upon the dedication of certain streets, in the year 
1804, by Col, Jolin Stevens, who was then the owner of 
between 500 and 600 acres of land on the western shore 
of the Hudson tiver, where the city of ILoboken 
now stands, and who made ‘a plan of the new city of 
Hoboken, in the county of Bergen,’ and caused the 
same to be filed in the clerk’s office of said county, in 
the month of April, 1805. This plan, on the map 
known as the Loss map, exhibits a number of streets 
running north and south, and a still larger number ran- 
ning east and west, all of the latter, except one, appa- 
rently terminating on the river front at their eastern end, 
and one of the former having a like terminus on the 
south. Sinee that date, and by legislative authority, the 
river bed below the ancient high-water mari has been 
filled in for a long distance to the east and south of the 
land ineluded in the Loss map, rendering the navigable 
water inaccessible from the streets as therein Iaid out and 
dediented, 

“This controversy has reference to extending one of 
these streets, not named on the map, but now e@alled 
River street, to the south, and four others, to wit, New- 
ark street, designated on the map ‘the Philadelphia post 
road; and First, Second and Third streets, to the east, 
until they respectively reach the navigable water of the 
river. The city claims the right of extension by virtue 
and foree of the Stevens dedication. 

“The defendants resist it, asserting that the title of Col, 
Stevens was limited to high-water mark 6f the river in 
L804: that the soil below the high-water mark as it then 
existed belonged to the State of New Jersey, which not 
only has never acquiesced in any easement over the 
land, but by various enactments has conferred upon the 
defendants or their grantors, an absolute title inconsistent 


with any right of way in the pablic over the same.” 


From the facts found by the trial Judge, the following 
stutement may be made: 
In 1804 Col. John Stevens caused to be made by one 
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Loss, a surveyor, a map or plot of a tract of land of 564 
acres, on the western shore of the Hudson river, Oppo- 
site the city of New York, now part of the city of Ho- 
boken, which was designated “a plan of the new city of 
Hoboken, in the county of Bergen,” and caused the 
same to be filed in the clerk’s office of said county of 
Bergen. This map is Exhibit P 15, in this canse, referred 
to on page 51, and a lithographic copy of which is an- 
nexed to the Record. 

On said map the various streets running easterly and 
westerly have their eastern termini at the Hudson river; 
and one of the said streets, not named on the map, 
but now River street, ranning southerly, terminated also 
at the waters of the [ladson river on a bay or cove, ex- 
tending inward from the general bed or direction of the 
river. After making and filing the map Col. Stevens 
made various conveyances of portions of the premises, 
one of which is Exhibit P 2, (p. 41) by which he con- 
veved to one Peter Creighton certain lots, described as 
lots 75, 76 and 77, as laid down on the Loss map, which 
deed refers to said map and to Third, Fourth and 
Washington streets, as delineated thereon, 

Afterwards, February 1, 1822, Jolin Stevens conveyed 
to Edwin A. Stevens (Ex. P38, p. 41) the Hoboken tract, 
and May 6, 1839, Edwin A. Stevens conveved said Ho- 
boken tract to The Hoboken Land and Improvement Com- 
pany, under which company all the defendants in these 
suits claim title. While Edwin A. Stevens was the 
owner he made several conveyances of portions of the 
tract, in which references were made to the lot numbers 
and streets laid down on the Loss map. And after The 
Hoboken Land and Improvement Company hecame 
owners of the tract it made many conveyances, having 
reference to said Loss map, and the conveyances made 
by it and the mesne conveyances, under which the de- 
fendants claim, as well as the grants by the Riparian 
Commissioners, all contain similar references. 

See Exhibit P6, p. 43; P 7, p. 44; P8,p. 44; PY, 
p. 44; P10, p. 44; Pl, p. 46; P 12, p. 43; P 18, p. 
49; P18, p. 62. 
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Also defendant’s Erhibit D 2, p. 62; D3, p. 66; DS, 
p. 58; D7, p. 63; D8, p. 70. 


In addition to the conveyances above referred to, nu- 
merous acts of the legislature were offered in evidence, 
supplements to the charter of Hoboken, in which many 
of the streets laid down on the Loss map are mentioned 
and recognized as existing streets, among which are First 
street, Third street, Newark street, River street and Sec- 
ond oun (Record, pp. 21 to 23.) 


The city of Hoboken was incorporated by act of the 
legislature of New Jersey, approved March 28, 1855, 
(P. L. of N. J. for 1855, p. 448,) by a territoral descrip- 
tion, which includes the property on the Loss map and 
also a large tract west of that shown on the Loss map. 
In the second section of the act, Third street is mentioned 
as a boundary of each of the wards of the city. The 
eastern boundary is the centre of the Hudson river. By 
the sixth subdivision of the fortieth section the Common 
Council was empowered to pass ordinances, to make, lay 
out and improve all public streets, alleys, squares and 
grounds, and to establish such as have been already laid 
out; and after enumerating many powers to be exercised 
as to streets, it adds, “and in every other respect to se- 
cure to the public and to the adjoining owners the safe 
and convenient ase of the streets and sidewaiks, squares 
and public grounds, for the purpose for which they are, 
or may be, laid out and dedicated in all that part of. the 
city lying south of the following boundaries,” which 
boundary begins in the centre of the Hudson river, and 
includes the territory covered by the I.oss map, and ex- 
tends to the western boundary of the city. 


By the seventh subdivision the Council was authorized 
to regulate and order the building of a dock at the foot 
of Third street in said city, at the expense of said city, 
such dock not to exceed in width the width of the street, 
and to regulate said dock, and the use thereof when built, 
and the rates of wharfage, such wharfage to be received 
by said corporation for their use and benefit. 
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The same subdivision made it “lawful for the shore 
owners to fill out or extend the shore along the line of 
the dock herein provided to be erected at any time when 
they may so elect, but that in case of any such extension 
or filling out, they shall at their own cost build and ex- 
tend said dock as many feet beyond the then extreme 
end of said dock as they shall fill in from the shore, said 
extension to be made of the same width and equal in 
every respect to the dock then in use.” 


The 56th section enacted that the Council shall have 
power to grade, pave and remove obstructions in all 
streets, public grounds and public squares, that are or 
may become public streets, public grounds, public squares 
or highways, by dedication or otherwise, south of the lines 
hereinbefore described, the northerly line of which ter- 
ritory was the line of Seventh street. 


The 70th section enacted that all acts in relation to the 
township of Hoboken, and all provisions of a public char- 
acter in any of the acts relative to The Hoboken Land 
and Improvement Company, inconsistent with this act, 
were thereby repealed. 


The Hoboken Land and Improvement Company was 
incorporated February 18, 1838, and among the original 
incorporators named in the act, were John C. Stevens 
and Edwin A. Stevens, 

In the first section of this act of’ incorporation, the 
company was declared to be “ capable in law of purchas- 
ing, using. holding, letting, improving and disposing of, 
such real and personal property only, as may be necces- 
sary for the objects of this incorporation, clearly indicated 
by this act” 


By the fourth section it was enacted : 


“4. And be itenacted, That the said company 
be, and they are hereby empowered, to improve 
all such lands as they are hereby authorized to 
own or purchase, by laying out that portion of 
the same which lies north of Fourth street, in the 
village of Hoboken, into lots, streets, squares, lanes, 
alleys and other divisions; of leveling, raising 
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and grading the same, or making thereon all such 
wharves, workshops, factories, warehouses, stores, 
dwellings, and such other buildings and improve- 
ments as may be foand or deemed necessary, or- 
namental or convenient, and constructing on the 
lands of the said company, aqueducts or reser- 
voirs, for conveying, collecting and providing 
pure and wholesome water; and letting, renting, 
leasing, mortgaging, selling or exchanging the 
same, or using any lot or other portion of any of 
the said Jands for depots, and for agricultural, 
mining or mannfacturing purposes ; and they shall 
have power to purchase, fill up, oceupy, possess and 
enjoy all land covered with water fronting and ad- 
joining the lands that may be owned by them; and 
they may construct thereon wharves, harbors, 
piers and slips, and’ all other structures requisite 
or proper for commercial and shipping purposes ; 
and when they shall have purchased the ferry 
right from the owners thereof, they may enjoy the 
sane, and purchase and build steamboats ; pro- 
vided, it shall not be Jawful for the said com- 
pany to fill up any such land covered with water, 
nor to construct any dock, pier or wharf, imme- 
diately in front of the lands of any other person 
or persons owning down to the water, without the 
consent of such person or persous so owning, first 
had in writing and obtained.” 


It is found as a fact by the Judge (page 6,) that at the 
time of filing the Loss map in the clerk’s office, the title 
to all the land fronting on said Stevens property, and ly- 
ing between bigh and low-water marks of the west bank 
of the Hudson river, was in the State of New Jersey ; 
and it does not appear that either Stevens or The LHobo- 
ken Land and Improvement Company, or any of the de- 
fendants in these actions, (except as claimed by the Penn- 
sylvania Railroad Company,) ever acquired any title from 
the State to those lands under water, until December 21, 
1869, when the Riparian Commissioners of New Jersey 
granted to said Hobokén Land and Improvement Com- 
piny a tract particularly deseribed in* the grant, and sit- 
uate between Second and Fourth streets, and extending 
eastwardly to the exterior bulkhead line, (Case, p. 8; 
grant, p. 56). 


And by another grant (page 65) dated May 1%, 1872: 
the same Riparian Commissioners granted to TheHoboken 
Land and Improvement Company a tract forty-five feet 
wide, adjoining the southerly boundary of the previous 
grant. 

The Pennsylvania Railroad Company, the defendant 
which defends the suits brought to recover part of River 
street, and part of Second street, claims title as lessee of 
the Camden and Amboy Railroad Company. On De- 
cember 1, 1864, The Hoboken Land and Improvement 
Company executed a conveyance to the Camden and 
Amboy Railroad Company, of a tract of land under water 
on the Hudson river, described in the grant (page 58) 
as “all that certain piece or parcel of land and prem- 
ises under water, to be made land and to be gained out 
of the North or Hudson river, bounded by the westerly 
line of River street, for a distance of 100 feet south of 
the southerly line of Second street, and as far out into 
the river, “as the rights of the parties of the first part, 
and second part, or either of them, do now or at any 
time hereafter may extend.” | 

At that time the westerly line of- River street, which 
was the westerly boundary of the tract described in the 
deed, wus under water, so that the tract therein described 
did not reach or adjoin the upland. 


On the 31st of March, 1869, the legislature of New 
Jersey passed an act entitled, “An act to enable the 
United Companies to improve lands under water at 
Kill von Kall and other places,” (Exhibit D 6, Record, 
p. 64,) by which the United Companies (Camden & Am- 
boy Railroad and Transportation Company, Delaware & 
Raritan Canal Company, and the New Jersey Railroad | 
and Transportation Company), were “authorized to re- 
claim and erect wharves and other improvements, in 
front of any lands now owned by, or in trust for, them, 
or either of them, or by any company in which they now 
hold the controlling interest, adjoining Kill von Kull, or 
any other tide waters of the State, and when so reclaimed 
and improved, to have, hold, possess and enjoy the same 

3 


10 


as owners thereof ;” and, after providing that such im- 
provements should be subject to the regulations of the 
Riparian Commissioners, as to the line of solid filling 
and pier lines, as shown in their report, it enacted that 
“neither said improvements nor those which may be 
made by said companies in Harsimus cove, shal] be sub- 
ject to any other restrictions than those contained in said 
report.” 


The companies were to pay the treasurer of the State 
$20,0U0, “in full satisfaction for the right and privilege 
hereby granted ;” and it was further provided that said 
United Companies shall, on or before the first day of 
July next, file in the office of the Secretary of State, 
‘a map and description of the lands under water in 
front of the upland referred to in this section.” 


The said companies file] a map as directed by the act, 
in which was included the tract deseribed in the convey- 
ance from The Hoboken Land and Improvement Com- 
pany. ‘The Pennsylvania Railroad Company, as lessee 
of the United Companies, claims that it thereby acquired 
the title of the State to the land described in the deed 
previously executed by The Hoboken Land and Im- 
provement Company ‘to the Camden & Amboy Railroad 
Company. 

It appears by the evidence of William W. Shippen, a 
witness called by defendants, and who was president and 
superintendent of The Hoboken Land and Improvement 
Company, that all the lands which were under water 
when Loss’ map was made, south of Sixth street, have 
been filled in by said company, from two to five han- 
dred feet east of the water line, as shown on said map, 
wnd extensive stractures placed thereon (Record, p. 40); 
and that such improvements were made by the company 
under a claim sustained by the advice of eminent eoun- 
sel, that they were entitled to all the land under water 
beyond the shore line, as shown on the Loss map, and 
that all reclamations beyond that line were the property 


of the company. (Record, pp. 37 and 38.) 


~~ 


>» = 


1 


It further appears by the testimony of John C. Payne, 
a witness produced by the defendants, (Record, p. 79,) 
that in 1869 the high-water line was about 350 feet east 
of the line of 1804, that it had gained about 18 feet since 
1864, and 30 feet between 1869 and the date of his testi- 
mony, 1881. 


On the lst of September, 1866, The Hoboken Land 
and Improvement Company, with Elwin A. Stevens and 
wife, executed to the New York Floating Dry Dock 
Company (Record, p. 45,) a deed purporting to convey 
certain lands and premises “ under water to be made land 
and gained out of the Hudson river,” being 425 feet on 
the easterly line of River street, and thence at right 
angles 480 feet to the exterior line of solid filling cfa the 
Commissioners’ map, and bounded southerly by the 
northerly line of Newark street. 

Also, a second tract south of and adjoining the first 
tract, commencing in the face of the wharf or bulkhead 
at a point opposite the centre line of Newark street, and 
running thence 25 feet northerly to the above described 
tract, thence at right angles into the Hudson River as far 
as the owner's rights do now, or may hereafter extend ; 
thence southerly down the river to a point opposite the 
centre line of Newark street, and thence by what would 
be said centre line to the beginning, being the northerly 
half of what would be Newark street if extended to the 
face of the bulkhead. 


August 81, 1872, the New York Floating Dry Dock 
Company conveyed to Frederick Kuhne, trustee of the 
German Transatlantic Steam Navigation Company, the 
same lands conveyed by the last mentioned deed, still 
described as “land under water to be made land and 
gained out of the Hudson river.” 


On the same day Frederick Kuhne executed a declara- 
tion of trust to the German Transatlantic Steam Naviga- 
tion Company, reciting the above conveyance, and declar- 
ing a trust for said lands in favor of said company, until 
it shall have obtained the right and authority from the 
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State of New Jersey to hold said property in its own 
name as a corporation. (Ex. P 17, Record, p. 51.) 


On the 9th of November, 1872, the Riparian Commis- 
sioners granted the same lands to Frederick Kuhne, 


trustee. (Record, p. 58.) 


On January 23, 1878, the German Transatlantic Steam 
Navigation Company conveyed to Adolph E. Schmidt 
and another, the same lands by a similar description, 
under which grant the defendant, Adolph E. Schmidt, 
defends for the premises claimed of him, in suit No. 172, 
for First street, and also in suit No. 173, for Newark 


street. 


On April 28, 1872, The Hoboken Land and Improve- 
ment Company conveyed to the North German Lloyd 
Steamship Company a tract of land, (Ex. P 13, Record, 
p. 49,) covering and including what would be Third 
street extended, under which the last named company 
defends for Third street, in suit No, 175, while the Ham- 
burg American Steam Packet Company also defends for 
the same premises, in suit No, 174, although the record 
does not disclose how the last named company acquired 
any title to, or interest in, the property for which it de- 
fends. 

All the deeds above referred to, as well those made by 
The Hoboken Land and Improvement Company, as these 
made by the Riparian Commissioners, refer to the Loss 
map, and to some of the streets thereon delineated, and 
are largely bounded on what would be extensions of 
such streets from the points where they terminate in the 
Loss map. 


A history of the law of New Jersey as to the rights of 
riparian owners upon tide waters, is found in the opin- 
ion of the Court of Errors of that State, delivered by 
Chief Justice Beasley in the case of Stevens v. The Paterson 
& Newark Railroad Company, as reported in 5 Vroom, 


(84 N. J. Law,) 5382. 
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The legislation on the subject is found, first, in an act 
entitled “ An act to authorize the owners of lands upon 
tide waters to build wharves in front of the same.” 
(Revision of N. J., page 1240.) 


The first section of this act was as follows: 

“1. That it shall be lawful for the owner of lands sit. 
uated along, or upon tide waters, to build docks or 
wharves upon the shore, in front of his land, and in any 
other way toimprove the same, and when so built upon or 
improved, to appropriate the same to his own exclusive 
use.” 

The second section made it lawful for such owner to 
make such improvements beyond the limits of ordinary 
low water, in such manner as not to. hinder, interfere 
with, or impair the public right of navigation, upon 
license obtained for that purpose from the Board of 
Chosen Freeholders of the county in which the land lies. 

The act then provides for an application to that body 
for a license, and defines how it shall be granted, and 
declares that “said docks, wharves and piles shall be 
vested in said shore owners tn the same manner, for the 
same estate, and with the same limitations over in re- 
mainder, or otherwise, as the lands along said tide water 
in front of which the same were made, may be; and such 
license shall not be assigned except with and as appur- 
tenant to said lands, and shall pass by any sale of said 


lands as appurtenant thereto.” 


This act, in the L1Lth section, defined the term “ shore” 
to mean the land between the limits of ordinary high and 
low water. 


~ This act was passed March 18, 1851, and is familiarly 
known in New Jersey as “the wharf act,” and it was 
construed in the opinion of Chief Justice Beasley in the 
opinion before referred to. 

April LL, 1864, the legislature of New Jersey passed 
another act, entitled “ An act to ascertain the rights of 
the State, and of the riparian owners, in the lands lying 
under the waters of the bay of New York and elsewhere 
in this State.” (Revision of N. J., p. 980.) 
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This act provided for the appointment of a Board of 
Commissioners, whose duty was, stated generally, to as- 
certain and report to the legislature the rights of the 
State in the waters of the bay of New York, and of the 
Hudson river, and of the lands adjacent thereto, the Kill 
von Kull, Newark bay, Arthur Kill, the Raritan bay, 
and the lands lying under the waters of the Delaware 
river opposite to the county of Philadelphia, and the 
value of such rights, and to fix and establish an exterior 
line in said bays and rivers, beyond which no pier, wharf, 
bulkhead, erection, or permanent obstruction of any kind 
shall be permitted to be made. | 

Under this act commissioners were appointed, who 
made their report to the legislature, and on the 31st of 
March, 1869, a supplement to said act was passed, under 
which the various grants made by the Riparian Com- 
missioners hereinbefore referred to were made. This 
riparian act is printed at length in a pamphlet annexed 
to the Record. 


Assignment of Errors. 


The error assigned (Record, p. 89) is, that on the facts 
the judgments should have been rendered for the plain- 
tiffs, and not for the defendants. 
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BRIEF OF THE ARGUMENT. 
I. 


In determining the questions of title to land and the 
construction of the statutes of the State of New Jersey, 
the Court can only inquire what is the law of New Jersey 
‘ in regard to the questions involved; and, so far as this 
Court can find that law settled, it is bound to adopt it 
for the purposes of this case. 


U. S. Rev. Stat. of 1878, p. 137, § 721; and authorities 
collected in margin, particularly : 
Webster v. Cooper, 14 How. 504; 
Suydam vy. Williamson, 24 How. 427; 
Chicago v. Robbins, 2 Black, 428; 
Orvis v. Powell, 98 U.S. (8 Otto,) 176; 
Barnes v. Keokuk, 104 U.S. ; 
Curtis Lectures on Jurisdiction of U. & Courts, 
pp. 201, 202, 212. 


II. 


A case between the plaintiff in these suits and The 
Hoboken Land and Improvement Company, the grantor 
of all the defendants, has been determined in the high- 
est Court of the State of New Jersey, which settles and 
determines many of the questions necessary to be de- 
cided in these cases. 

This is the case of The Mayor and Council of Hoboken 
v. The Hoboken Land and Improvement Company, 7 
Vroom (36 N. J. Law), 540. It was an action brought 
by the city to recover the filled-in portion of the street 
delineated on the Loss map as Fourth street—that is, the 
portion between the water line as shown on the Loss 
map and the new water line made by filling in opposite 
the end of the street. The claim of the city to recover 
in that action is in all respects identical with its claims 
in the present suits. 
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The cause was tried in 1871 before Hon. Joseph D. 
Bedle, then a Justice of the Supreme Court, and a jury, 
and resulted in a verdict and judgment for the plaintiff 
under the direction of the Court. 

The judgment was removed by writ of error to the 
Court of Errors and Appeals on exception to the 
charge of Justice Bedle, and was decided in that 
Court in January, 1873, and the judgment was affirmed 
by the unanimous vote of that Court of last resort, the 
opinion, reported as above, having been delivered by 
Justice Depue. 


The following propositions were established by that 
case : 

1. That the plaintiff in this case may maintain these 
actions of ejectment for lands dedicated to public use as 
a street. 


2. That no acceptance of a dedicate.! street, or actual 
user, is necessary to deprive the dedicating owner of his 
power of retraction, or to subject the dedicated land to 
the public use when it shall be required for such pur- 
pose. 


38. That the streets delineated on the Loss map as ex: 
tending to the Hadson river will be continued to the 
new water front made by the filling in by The Hoboken 
Land and Improvement Company under its charter. 


4. That an ordinance of the city adopting part of 
the street is no abandonment of the rest, and that the 
city authorities have no power without legislative an- 
thority to release the public right in a dedicated street. 


5. Lapse of time, however long the public right in a 
street is suspended, though coupled with an user by 
the owner which would otherwise be adverse, will not 
make title by preseription against the public. 


6. The powers of filling and reclamation conferred by 
the charter of The Hoboken Land and Improvement 
Company will not be construed to extinguish the public 
right to streets over such reclaimed land. 
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7. That ander conditions above stated plaintiff could 
and did succeed in recovering for Fourth street. 


8. The public right to an easement of access to the 
navigable waters which existed when the Hoboken Com- 
pany’s charter was passed, was entirely distinct in its es- 
sential qualities, from the title of the State in lands under 
tide waters; the former inheres in the State in its sov- 
ereign capacity, the latter is strictly proprietary. A 
grant of the proprietary title would never operate as a re- 
lease or extinguishment of a sovereign right, not neces- 
sarily included within the scope of the grant. 


9. That with respect to lands over which streets have 
been laid, the ownership for all substantial purposes is 
in the public. Nothing remains in the original proprie- 
tor but the naked fee, which on the assertion of the pub- 
lic right, is divested of all beneficial interest. 


10. The public easement is legally consistent with 
title to the soil in a private owner, and the legislative 
intent to vest the proprietary title in defendants will have 
legal effect, without extinguishing the public right of 
access to the river derived from the original dedication. 


11. When two public rights of different origin, dis- 
tinct in their nature and capable of a separate enjoy- 
ment, exist, a grant of the one will not extinguish the 
other, unless required by clear and unequivocal lan- 
guage. The cardinal rule of construction is the inquiry 
whether the legislative gift can take effect without draw- 
ing to it the additional right claimed. If it can, the lat- 
ter is, by operation of law, excluded from the grant. 

The above propositions are all extracted from the 
Opinion in the previous case. 

It is quite manifest that in so far as the present cases 
are identical with Fourth street, they are controlled by 
the above case. | 

The defence to the present cases, if it is successful in 
any of them, must rest on some circumstances or condi- 
tions that were not in the Fourth street case. 


As to all points in which these cases coincide with 
5 
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Fourth street, it is practically res judicata in the State 
Court, ard therefore in this Court. 


This case established no new doctrine, but it was 
founded on prior decisions of the Court of Errors and 
Court of Chancery of New Jersey, as well as on decis- 
ions of this Court and the courts of other States, some of 
which are referred to in the opinion, and it shows how 
conciusively the law is settled in New Jersey, and there- 
fore necessarily in this Court, unless the circumstances of 
the present cases should distinguish them from the Fourth 
street case. 


In addition to the authorities cited in the opinion 
above referred to, in support of the third of the above 
propositions, reference is also made to the following, viz : 

Lockwood v. N. Y. & N. IL RR. @.,. 37 
Conn, 387. 

Peck, et al., vy. Providence Steam Engine Co., 8 
R. I, 352. 

Godfrey v. City of Alton, 12? Ills. 39. 

Rowan’s Exrs. v. Portland, 8 B Monroe, 232. 

Wood v. San Francisco, 4 Cal., 190. 

Minor v. San Francisco, 9 Cal., 45. 

Van Dolson v. Mayor, &e.,of N’ Y., 17 Fed. 
Rep. 817. 

Potomac Steamboat Co. v. W. P. Steamboat Co., 
109 U. S. 672, G85. 

Jarney vV. Keokuk, 104 U. S 324, 339. 

Backus v. City of Detroit, 49 Mich. 110. 

Gould on Waters, § 157. 

Nleers v. City of Brooklyn, 101 N.Y. 61. 

Ledyard vy. Ten Eyck, 36 Barb. 102. 


The conelusions of law found by the Court below, as 
printed in the Record, are some of them in direct eon- 
flict with the -law as established in New Jersey, and no 
explanation is given why the Cireuit Court assumed to 
disregard and reverse the decision of the Court of Errors 
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ona question peculiarly of local law. It would have 
been more satisfactory had the learned District Judge 
given us the reasons for his decision. 


If we grant that the Judge's first and fourth conclu- 
sions of law on the subject of the ability of Col. John 
Stevens to impose a burden by dedication on lands of 
the State may be abstractly correct, as stated by the 
Judge, nevertheless they completely ignore the import: 
ant fact that the reclamation and filling in of this land 
was done by the successors in title to John Stevens, 
viz., The Hoboken Land and Improvement Company, 
who also acquired the State’s title to the land filled in, 
and that as the doetrine of dedication is founled almost 
entirely on the doctrine of estoppel, he does not meet the 
question whether the dedication did not manifest an in- 
tention that his streets should go to the navigable waters, 
and that thereafter he could no more cut off said right 
by purchasing and filling in than he could by erecting 
gates or barriers at the original high-water mark exclude 
the inhabitants of his city from access to the water. 


In the present case most of the filling in and reclama- 
tion was done before the company acquired the State's 
title, and when it was a mere trespass on the lands of the 
State, for by the fourth section of the company’s charter 
it acquired no lands of the State in front of its own 
lands; but it was authorized to purchase and fill up 
land covered with water in front of its land. This was 
no grant of the State’s lands, but a mere grant of power 
to purchase land which then belonged to the State. 
Until it obtained a grant from the State it was a wrong 
doer and could acquire no rights in the land opposite 
the ends of the streets by such unlawful reclamation. 


See State v. Huight, Collector, 7 Vr. 417. 


Doubtless, as found in point four, the State had the 
right to fill in the land adjoining the Stevens tract, as 
far as its ownership extended, but even if the State had 
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done it, it would have required a clear expression of the 
State’s intention to extinguish the public easement, 
which would naturally attach to said filled land when 
it abutted on public streets leading to the water; but 
certainly no right as against the public could be gained 
by an unauthorized and unlawful reclamation of the 
State’s land; and when the State afterwards granted the 
land by a grant which referred to and recognized the 
Loss map and the streets laid out thereon, and the very 
streets now in question, had it intended to extinguish the 
public easement over the lands then granted, it would 
have said so. At all events no such grant could arise 
by implication unless such extinguishment was neces- 
sary to the enjoyment of the grant, the contrary of which 
was determined in the State Court. 

The Judge’s finding on that point also ignores the dis. 
tinction made by the Court of Errors of New Jersey be- 
tween a grant of a proprietary right and a grant of a 
sovereign right—viz., that the grant of one did not ex- 
linguish the other. 

See the remarks of Chief Justice BEASLEY in State v. 
Haight, Collector, 7 Vr. 471, 474. 

In this case it was held by the unanimous opinion of 
the Court of Krrors of New Jersey that a lease or grant 
of the State’s land did not deprive the State of its sove- 
reign power to tax the lands granted in the hands of the 
grantee, and by parity of reasoning the maintenance of 
any other public right as an incident of sovereignty, such 
as the right of eminent domain, or the right of the public 
in a highway, would not be considered as relinquished. 

It is also true that a grantor cannot convey the land of 
another, and that no deed that he can execute, however 
solemn, can operate directly on such land, and yet it is 
common and elementary law that if such grantor after- 
wards becomes the owner of the land thus attempted to 
be granted, he is estopped by his former grant from deny- 
ing his ownership, and the grant thas operates by estop- 
pel on land to which the grantor had no title whatever. 
It is precisely the same with the doctrine of dedication. 
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Judge DepveE said, in the Hoboken case, above cited, 
speaking of rights acquired by dedication: 


‘‘The intention of the donor may be gathered from his 
acts and declarations resting only in parol. But when 
that intention is once ascertained the character and scope 
of the dedication are as unalterably fixed as if the gift 
had been consummated] by a formal instrament of grant, 
the same legal incidents and conseqvences attach, and the 
donor is equally concladed from any act which will im- 
pair the effect of the gift.” 

Citing New Orleans v. The United States, 10 
Peters, 717. 

As to dedication operating by way of estoppel, 
see 2 Greenleaf'’s Ev. § 662, and cases in 
note, 

Bigelow on Estoppels, 559, 568. 

Cincinnati v. White, Lessee, 6 Peters, 481. 


In fact, the whole doctrine of dedication rests on the 
doctrine of estoppel, and the same principle which pre- 
vents a grantor from doing any act to make his grant in- 
effectual prevents a dedicator of a public easement from 
doing any act to deprive the public of the full effect of 
the dedication for all purposes included in the dedica- 
tion. 


In the case in 6 Peters, above quoted, the persons ded- 
icating the land to a public use had no legal title to the 
land, but acquired the legal title afterwards, and under 
that legal title plaintiff claimed, but the Court held that 
when the dedicator acquired the legal title he held it only 
in trust for the public and sabject to the dedication. 

Nor does it alter the case that the Circuit Court found 
as its second conclusion of law that the charter of The. 
Hoboken Land Improvement Company was a contract, 
and that it authorized the reclamations made by the 
company. It was at the same time an act of the legis- 
lature, which conferred on the company private rights, 
and also important public or municipal powers. 
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That act of the legislature has been construed by the 
highest Court of the State, and_ its construction binds 
this Court, unless it involves a purely Federal Question, 
or unless the construction by the State Court would de- 
prive this Court of the power of giving effect to the con- 
stitutional provision that no State shall pass any law 
impairing the obligation of a contract. 


In Jeffersonian Bunk v. Skelley, 1 Black, 443, this 
Yourt said by Mr. Justice WAYNE: 


“We answer to this, as this Court has repeat- 
edly said, whenever an occasion has been presented 
for its expression, that its rule of Interpretation 
has invariably been that the construction given by 
the Courts of the State to State legislation and to 
State constitations, have been conclusive upon 
this Court with a single exception, and that is when 
it has been called Upon to Interpret the contracts 
of States ° though they have heen mace in the forms 
of law, or by the instrumentality of a State's au- 
thorized funetionaries in conformity with State 
legislation. It has never been denied, nor is it 
now, that the Supreme Court of the United States 
has an appellate power to revise a judgment of 
the Supreme Court of a State, whenever such 
a Court should adjudge that not to be a contract 
which has been alleged, in the forms of legal pro- 
ceedings by a litigant, to be one within the mean 
ing of that clause of the Constitution of the 
United States which inhibits the States from 
passing any law impairing the obligation of con- 
tracts.” 

’ : , , : 

The single exception, tnen, from the rule that the 
Federal Courts are bound by the construction put by the 
highest Court of a State on a State statute, is when sach 
construction has deprived a suitor of the constitutional 
protection referred to. 

In no other case does this Court entertain appeals from 
the decree of the highest Court of a State in’ the con- 
struction of its laws. 

No such case is here. The defendant's defence does 
not rest on the claim that the contract contained in the 


charter bas been impaired by subsequent legislation. No 
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such question was before the Court below, nor was it in 
the State Court. So, too, in the case of Hay v. Alexan- 
: dria & W. RL R. Co., 20 Fed. Rep. 15, the Cirenit Court 
: of the Eastern District of Virginia, (IIvuGHEs, /, Ch. 
J. WAITE, coneurring,) said: 

“The priority of the lien of the Bradley deed 
over the Kinzer deed is res adjudicata as between 
the two, and as the former deed antedates all 
other liens by deed or judgment upon the prop- 
erty of the company, it must have precedence 
over them all, unless there be something in the 
objection that the grantee of the City of Wash- 
ington to the holders of the bonds of the railroad 
company was u/tra vires, as being in conflict with 
the tenth section of the city charter of 1848. On 
this subject it mav be remarked that there nas 
been a direct adjudieation by the Court of highest 
resort in Virginia, where the property embraced 
in this deed lies, that notwithstanding this objec- 
tion, the Bradley deed is a lien upon the property 
of the A. & W. R. R. Co., as of the 23d of Jaly, 
1827. Itis true that this decree does not, in a 
technical sense, conelude those who were not 
parties to the suit in which it was rendered, but it 
carries all the authority of a decision of the highest 
Court of the State in which the land affected by it 
lies, upon a question raised before it.” 


So, again, on page 24, the Court said: 


“Ina very recent case, that of Davis v. Beazley, 
75 Va. 491, the Supreme Court of Appeals has 
put the matter at rest in this State by holding that 
the grantee or beneficiary in a deed is not allowed, 
as an officer, to take an acknowledgment of the 
deed by the grantor with a view to its registration ; 
that the certificate of such acknowledgment is 
invalid, and henee a recordation of it based upon 
such ecertifieate is without effect. We are, there- 
fore, relieved of the necessity of considering whether 
this Court, in an original ease, would hold that a 
director of a corporation which makes a trast 
deed, preferring himself over other creditors, is 
incompetent to take and certify its acknowledg 
ment as a notary public.” 


The fact that the controversy in these cases relates to 
lund under tide-water in a public river, does not make 


24 


the questions arising in them “ Federal questions,” for it 
is well settled in this Court, that the people of each 
State have acquired the absolute right to all the navigable 
waters and the soil under them. That right was not 
granted by the Constitution to the United States, but 
was reserved to the States respectively. Burney v. 


Keokuk, supra, 333, and cases cited. 


The plaintiffs:in error therefore respectfully contend 
that in all the points in which the present cases are sim- 
ilar to the Fourth street case, they must be controlled 
by the decision in that ease, and the Circuit Court com- 
mitted an error in disregarding or overruling it. 


ILL. 


It remains to be considered what circumstances exist 
in the present cases, or any of them, which distinguish 
them from the Fourth street case, and relieve them from 
the conclusive effect of that decision. This will require 
to some extent a separate consideration of each case. 


RIVER STREET AND SECOND STREET. 

The Pennsylvania Railroad Company defends for 
these suits, and as its claim of title includes the land 
claimed in each of these suits, they may be considered 
together. 

This claim, as before shown, is founded, first on a 
deed from The Hoboixen Land and Improvement Com- 
pany to the Camden & Amboy Railroad Company, dated 
December 1, 1864, (Ix. D 2, Record, p. 52.) and on a 
subsequent act of the legislature of New Jersey, passed 
March 31, 1869, (Ex. D 6, Record, p. 64,) conferring on 
the United Railway and Canal Companies of New Jersey 
(the successors in title of the Camden & Amboy Railroad 
Company, and now succeeded by the Pennsylvania Rail- 
road Company,) authority to reclaim and improve cer- 
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tain lands, and, when so reclaimed and improved, to 
possess and enjoy the same as owners thereof. 


This act authorized the United Companies “to 
reclaim and erect wharves and other improvements tn 
front of any lands now owned by or in trust for them, or 
etther of them, or by any company in which they now 
hold the controlling interest, adjoining Kill von Kull, or 
any other tide waters of the State, and, when so 
reclaimed and improved, to have, hold, possess and 
enjoy the same as owners thereof. Provided, That such 
improvements shall be subject to the regulations (when 
applicable) as to the line of solid filling and as to pier 
lines, heretofore recommended in the report of the com- 
missioners, made and filed under the act, entitled ‘An 
act to ascertain the rights of the State and of riparian 
owners, in the lands lying under the waters of the bay of 
New York and elsewhere in this State,’ approved April 
11, 1864, but neither said improvements nor those 
which may be made by said company in Harsimus cove, 
shall be subject to any other restrictions than those con- 
tained in said report.” 


It is claimed on behalf of the Pennsylvania Railroad 
Company that this act applies to the land described in 
the deed from The Hoboken Land and Improvement 
Company to the Camden and Amboy Railroad Com- 
pany (Ex. D 2, above mentioned) and that it operated to 
release and discharge any land improved or acquired 
under its authority, from all public easements which 
might theretofore have existed on the land. 


‘here are two answers to this claim: 

First. The act could not apply to the land claimed in 
this suit, because it was not owned by the companies 
named in this act, nor by any of them, nor by any one 
in trust for them. 

It was land under water which belonged to the State, 
as nothing appears in the case to show that The Hoboken 
Land and Improvement Company ever acquired any 
title to it from the State. 
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It was held by the Fourth street case that the grant 
of power to purchase, fill up and reclaim the lands of 
the State, was not a grant of the lands of the State. 


The same has been repeatedly decided in New Jersey. 


Mayor &c., of Hoboken v. Hoboken L. & I. Co, 7 
Vroom, supra. 

Mayor of Jersey City v. Morris Canal & Bank- 
ing Co., 1 Beasley, (12 N. J. Eq.) 547, 551. 
Morris Canal &c. Co. v. Central R. R. Oo. of N. 
J., 1 C. E. Green, (16 N. J. Eq.) 419, 4381. 
Stevens, v. Newark & Paterson R. R. Co., 6 

Vroom, (34 N. J. Law) 531, 534, 553. 
NYLE& W.R R. Cv. Yard, 43 N. J. 
L. (14 Vr.) 142. 
S. C. in error, [bidem, 632. 


It would need no authority to support the position 
that authority to purchase, fill up and occupy lands 
covered with water, could not be construed to be a grant 
of the lands-thus authorized to be purchased. 


At the time of the alleged conveyance of these lands 
to the Camden & Amboy Railroad Company, The Hobo: 
ken Land and Improvement Company had not  pur- 
chased or reclaimed them, nor as far as the case shows, 
had it acquired any title to them whatever. Nor did 
the United Companies, named in the act, at that time or 
since, own any upland that the lands deseribed in The 
Hoboken Land and Improvement Company's deed, were 
in front of; and it was only lands in front of other lands 
then owned by the companies that the act authorized the 
reclamation of, and the last clause of the seetion indi- 
cates clearly that it applied only to lands under water in 
front of upland owned by the grantees. The proviso 
was, that the grantees should file a map and description of 
the lands under water, tn front of the upland referred to in 
this section, showing clearly a legislative intent that the 
land under water must be in front of upland owned by 
them, and it is not pretended that the United Com- 
panies, either at the time of the conveyance to the Cam- 
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den & Amboy Railroad Company, or afterwards, ever 
owned any upland, which the lands conveyed by the 
Hoboken company were “ in front of.” 


It seems quite clear, therefore, that the act of 1869 
could have no application to the lands in question in the 
River street and Second street suits. 


Second. If the act of 1869 shall be held to apply to, 
and include the lands in question in this suit, it does 
not follow that the streets running or entitled to run 
over such lands are thereby vacated. 


That grant of the power to reclaim and hold, does 
not vacate the streets, was expressly held in the Fourth 
street case. If, therefore, the act of 1869 was intended 
to vacate streets, ihe intention must be found in the 
words, “but neither said improvements, nor those which 
may be made by said companies in Harsimus cove, shall 
be subject to any other restrictions than those contained 
in said (Riparian Commissioners’) report.” It is argued 
that the extension of streets over the reclaimed lands 
would subject its use to restrictions which were intended 
to be abolished by that language. 


It is manifest that whatever restrictions the legislature 
had in mind were such 8s were applicable to lands in 
Harsimus cove, as well as to the other lands within the 
purview of this act, and it is also equally manifest that 
by such restrictions the legislature could not have in- 
tended to abolish streets, because the streets on the com- 
panies’ land in Harsimuas cove had been vacated a year 
before. 

The United Companies acquired their right to lands in 
Harsimus cove by act of the legislature, passed March 
30, 1868, (P. L. of N. J., 1868, 551.) 

By this act the right and title of the State of New 
Jersey to the land described, in Harsimus cove, was 
granted to the United Companies, and power was con- 
ferred to extend the bulkheads, solid filling and piers, 
to the exterior line adopted by the commissioners under 
the act of 1864. 
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The second section enacted, “ That all streets, pro- 
jected or laid out, or authorized to be laid out by any 
act of the legislature of this State, over the said property 
so purchased by the said United Companies as aforesaid, 
east of Prospect street, except such parts of streets as 
are now actually filled in and used, shall be vacated, and 
no street shall hereafter be laid out or opened therein 
except by consent of said United Comp wics.” 


This act is instructive on the question, for it shows 
that the legislature considered that a grant of lands under 
water, over which streets had been projected, but not 
actually filled in, or used, would not of itself vacate such 
streets; also, that although such streets had never been 
filled in, or used, it required legislative action to vacate 
them, and when it did intend to vacate streets, it used 
proper and apt words for the purpose. 


When, therefore, in the following year, it made the 
vague and sweeping grant of 1869, it omitted all refer- 
ence to streets, the omission is significant of a different 
intent from that of the previous year, and if by the 
application of the word restrictions to Harsimus cove, 
when there were no streets, except such as had been 
filled in and used, and expressly saved by the previous 
act, the legislature intended by such language to vacate 
all streets over the lands granted, such vacation would 
also extend to the streets in Harsimus cove, which had 
been reserved and established by the act of 1868, and 
not only to those, but also to all streets over the re- 
claimed lands wherever the companies might own any 
in the State. In Jersey City, New Brunswick, South 
Amboy, Kill von Kull, Burlington, Bordentown, Cam- 
den, and wherever this ubiquitous company may have 
extended itself over tide waters. 

Surely, nv such result can follow such an enactment. 
[t would be at variance with the most elementary and 
established rules as to the construction of grants by 
which public rights are dealt with. 


In fact, to give to this act of 1869 the construction 
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claimed for it by the defendants, would render it of doubt- 
ful constitutionality. 


The Constitution of New Jersey (Art. IV., Sec. VIL, 


§ 4,) contains the following provision : 


“To avoid improper influences which may result from 
intermixing in one and the same act, such things as have . 
no proper relation to each other, every law shall embrace 
but one object, and that shall be expressed in the title.” 


In the case of the Pennsylvania R. R. OQ. v. The Na- 
tional Railway Co., 8 C. E. Gr. (23 N. J. Equity,) 455 
the Court of Chancery of New Jersey, speaking of the 
constitational provision above quoted, and of the things 
meant to be secured by it, said: “ They are to prevent 
men from obtaining from the legislature the passage of 
acts without disclosing their real meaning and purpose ; 
to protect a legislature from being misled by doubtfel 
or ambiguous language; to permit nothing to be acquired 
from the public by covert and cunningly devised 
phrases; to compel those who ask for special privileges 
to say frankly and unmistakably what they mean, so 
that plain men cannot fail to understand what it is they 
are asked to vote away.” 

There is not in the title of this act, or in the act itself, 
the remotest allusion to Hoboken or to any street in any 
city, nor does the power to improve lands mentioned in 
the title include the vacation of streets, much less is such 
an object expressed therein, and yet defendants would 
have the Court decide that 1n the language there used the 
legislature intended to vote away the streets of the city 
of Hoboken. 


In Rader v. The Township of Union, the Supreme 
Court of New Jersey, 10 Vroom (39 N. J. L.) 512, by 
Chief Justice BEASLEY, said: 

“The purpose of this provision is re two-fold ; 
first, to ensure a separate consideration for every subject 
presented for legislative action; second, to insure a con- 
spicuous declaration of such purpose. By the former of 
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these requirements every subject is made to stand on its 
own merits, unaffected by ‘improper influences,’ which 
might result from connecting it with other measures hav- 
ing no proper relation to it; and, by the latter, a notice 
is provided, so that the public, or such part of it as may 
be interested, may receive a reasonable intimation of the 
matters under legislative consideration. These are the 
intents which the Court, in its application of this clause 
of the constitution, is called upon to further, and, as far 
as may be practicable, to carry into effect.” 

The Court in that case held a law to be void because 
in violation of the constitutional provision, by a process 
of reasoning which, applied to the present law, would 
subject it to like condemnation. 

It is a well-known rule in the interpretation of statutes 
that when an act is susceptible of two constructions, one 
of which will render it unconstitutional, and the other 
will not, courts will always adopt the latter construction, 
Moreover the power conferred by the act in question was 
only to fill up in front of lands owned by the company 
which could not confer power to fill up in front of streets 
to the ownership of which the company makes no pre- 
tence. 

It is, therefore, confidently contended that the act of 
1869, under which the Pennsylvania Railroad Company 
claims the land in controversy in the two suits against 
it, does not vacate the public easement over such lands. 


IV. 
RIVER STREET. 

The further grounds on which it is claimed that River 
street is taken out of the rule established by the New 
Jersey court for Fourth street, are : 

1. That River street approaches the water by a line 
parallel to the Hudson river and not at right angles 
thereto, and 
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2. That the right of extension rests upon the idea 
that where the street was dedicated to the water line, 
and a new water line is made by filling in, the street 
will be extended to such new water line because of the 
right acquired by the publie, through the dedication, 
to go to the water, and that as the land in front of 
where River street originally strack high-water mark, 
by the Loss map, has all been filled in, so that no ex- 
tension of River street can reach the water, without 
passing beyond the bounds of the territory included in 
the Loss map, and without going over lands granted by 


the State to the Delaware, Lackawanna & Western ~ 


Railroad Company, the right to extend the street to 
tide-water has disappeared. 


There certainly can be nothing in the point that 
the right of extension does not exist as to River street 
because it strikes the water in a direction opposite to 
that of the other streets. The city was located on a bay 
or cove, the waters of which, so far as appears, were at 
the time of the dedication, all equally navigable, and no 
reason can be suggested why the public using River 
street should not have as full a right of access to 
the water by that street as by those approaching the 
water transversely. It was contiguity to and means of 
access to the navigable waters which gave an addi- 
tional value to land on the streets, and it is difficult 
to see how the right to approach the water by the 
street can in any way depend upon the direction in 
which the street strikes the navigable waters. 

The right of extension to navigable water, as will be 
hereafter seen, has been established in regard to Hudson 
street, in Jersey Citv, which was laid out by dedication, 
and precisely like River street. in Hoboken, reached the 
water of Communipaw bay south of Jersey City, by a 
line parallel with the river, and at right angles to the 
streets which approach the river transversely. 


But the further argument is that. as the right to go 
to tide-water by a street cannot now be enjoyed without 
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extending the street beyond the bounds included in the 
original Loss map, and without crossing lands granted 
by the State to the Delaware, Lackawanna & Western 
Railroad Company, the right is gone. 

It is respectfully submitted that this objection is not 
open to and cannot avail the defendants in whose behalf 
it is set up. 

The reason why River street as originally dedicated 
cannot not now get to tide-water ou any part of the ter- 
ritory included within the Loss map, is because The 
Hoboken Land and Improvement Company have so 
filled up the bay or cove to which the street originally 
ran as to exclude the tide-water therefrom. 


Such filling up, so far as it tended to prevent the 
street from reaching tide-water, was unlawful. 


The Court of Errors in the Fourth street cuse said : 


“The essence of the gift is the means of access to the 
public to the waters of the river, the advantage of which 
induces the growth of a city by reasons of its adjacency 
and connection with theimproved navigable waters of the 
Hudson, which give a peculiar commercial value to tie 
lots put in the market by the dedication, which can only 
be preserved by maintaining unbroken the connection 
of the streets with the navigable river. Any obstruction 
of that access would not only derogate from the effect of 
the gift, but would also be a public nuisance.” 


The Court of Errors made no exception founded on the 
direction in which the street approached the water. The 
principle laid down was that it was the access to the 
water that gave to the land on the street a peculiar value 
and gave the public a right to have the streets extended 
to the water. 


If, then, the defendants have filled in at the end of 
River street, a distance of one hundred feet, by a rule 
laid down in the Fourth street case, that would ipso facto 
extend River street over that filling in, and so far as the 
tilling in was extended southerly the same resalt would 
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follow. Each additional filling in would be an addition 
to or aggravation of what the Court described as “a 
public nuisance.” 

So far as the filling in extended the street would ex: 
tend, and the argument is that so long as tide-water re- 
mained at the southerly end of the street, the street 
would go there, yet when the filling in extended so far 
as to shut out the tide-water entirely, the right to the 
street is gone. Certainly the public cannot be deprived 
of a valuable right by such a succession or aggregation 
of wrongful acts on the part of the defendants. 

The first filling in, according to the Fourth street 
case, would not only derogate from the effect of the gift 
accomplished by the dedication, but would be a public 
nuisance. That was the precise language of the Court 
of Errors. So is every additional filling in, so added to 
the end of the street. It would still further derogate 
from the gift and aggravate the wrong. The legal 
wrong occasioned by the first filling in would be in- 
creased. Continue the process as long as you choose, as 
long as navigable water can be reached by the extension 
the street can be opened and the nuisance abated. But 
if the nuisance is continued to a point so far south that 
navigable water can no IlM@ger be reached on the land of 
the dedicator, can the city be deprived of its legal rights 
by such persistent continued wrong doing, or can the 
wrong doer set up his own nuisance as a defence to 
the otherwise just demand of the city? It may be 
true, as found by the Court, that in the present 
condition of affairs the street cannot now reach 
tide-water without going over land granted by the State 
to the Morris and Essex Railroad Company, but that is 
no reason why the street cannot be extended to tide- 
water, and if the defendants by their unlawful filling in 
in front of this street have rendered the access to tide- 
water more difficult and expensive than it otherwise 
would have been, that is no reason why their nuisance 
should be set up to prevent its getting to tide water. The 
intervention of the land of the Morris and Essex Rail- 
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road Company at a point where the street can now reach 
tide-water does not deprive the city of the right to have 


it go there. There is nothing ip the grant to the Morris 
and Essex Railroad Company, which would preclude the 
city from extending the street to or over its lands; non 
eonstat, but that the company would gladly have the 
street come to its lands. The fact of the existence of the 
Morris and Essex Railroad Company’s piers and basins 
is po obstruction to the street. This precise point was 
passed upon by the Court of Errors in the case of Jersey 
City v. Morris Canal and Banking Company, as reported 
in lst Beasley, (12 N. J. Chancery) Reports. This was 
decided in 1859. [n that case the Common Council of 
Jersey City had adopted an ordinance extending Huad- 
son street across what was then the basin of the Morris 
Canal and Banking Company. ‘The Chief Justice says 
(p. 549): “The respondents contend that Hudson street 
does not extend to the waters of their canal or basin, but 
abruptly terminates some hundred feet short of that point; 
that in that direetion it has no outlet; such outlet 
to tide-water is cut off by the lawful erection of their 
basin and piers under express legislative sanction. They 
claim that the side of the basin, at this point, is what is 
known as a pier, and cannot be encroached upon by the 
appellants under pretext of laying out or opening a 
street; that it Is, as a pier, a necessary appendage to 
their canal at this place, built aud held by them under 
express legislative authority. The canal at this place 
is widened so as to form a_ basin, and the land in 
question constitutes one side of that basin; the south 
bank of the basin is formed by a narrow strip of 
land filled in between the bed of the basin and the 
waters of the bay. If Hudson street be finished to the 
waters of this basin, or canal, and that be bridged, and 
the street further extended in a right line, as laid down 
upon the Margin map, it will reach the water of the bay, 
from which it has been cut off by the building of the 


basin. Both sides of this basin, the land in question, 
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and the piers projecting into the river, have been built 
by the respondents in tide-water.”™ 

It also runs as River street runs in a southerly direc- 
tion parallel to the general course of the river and at 
right angles to the streets which strike the river trans- 
versely. 


The Court held that by dedicating the street to the 
water the public, represented by the city authorities, had 
the right to extend it to tide-water, and that the fact that 
the legislature had authorized the erection of a canal and 
basin between its original terminus at the shore and the 
new terminus at tide water, could not prevent the city 
from extending the street across the canal basin to the 
new tide-water line; and although in that case the basin, 
pier and other works of the Morris Canal and Banking 
Company had been erected by competent and lawful 
authority, and occupied the place required for the ex- 
tension of this street to the new tide-water line, the 
Court held that notwithstanding such obstraction the 
Common Couneil had the right to carry the street to the 
water. It never could be contended that Col. Stevens in 
dedicating River street intended that it should end 
abruptly at the point where it originally struck the 
water by the irregular line which its contact with the 
water made, running, as is shown on the Loss map, to a 
sharp point at its southerly end. The undoubted de- 
sign of that map was that all those streets should go to 
the water, and that as land was reclaimed, if it should be 
reclaimed, the streets were to be extended in their direction, 
both north and south, as far as was necessary, to give to. 
the occupants of the lands upon the streets and the pablic 
access to the water, the eight to which they acquired, 
and if the defendants have filled in the land south of 
River street, so as to exclude the tide-water entirely 
therefrom, that affords no reason why, having substituted 
land for the water, the street should not continue in a 
southerly direction, parallel to Hudson street, at least as 
far as the territory included in the Loss map extends. 
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THIRD STREET. 


An attempt is made to withdraw Third street from the 
operation of the decision of the Court of Errors in the 
Fourth street case by reference to certain provisions of 
the charter of the city of Hoboken. Subdivision 7 of 
the 40th section of that charter confers upon the Com- 
mon Council power to regulate and order the building 
of a dock at the foot of Third street, in said city, at the 
expense of said city, such dock not to exceed in width 
the width of said street, and to regulate said dock and 
the use thereof when built and the rates of wharfage, 
such wharfage to be received by said corporation for 
their use and benefit; in connection with the 53d section 
of the same charter, by which it is enacted that the Com- 
mon Council shall have power to take any land that they 
may adjudge necessary for the opening of Third street, 
upon paying to the owner the fair value of the lands 
taken and of the improvements thereon, and the damage 
done to any distinet lot or parcel, or tenement, by taking 
part of it for such purpose, provided that the owners of 
property benefited thereby shall bear a just and equita- 
ble proportion of the expenses and costs of opening said 
street. 


The argument is, that these two sections are to be 
construed together, and that the power to open Third 
street was in aid of the power to build the dock, and 
that the power to take lands by condemnation was an 
implied legislative admission that the street could not 
be extended to the water without crossing lands which 
would be required to be condemned and paid for. To 
this view there are several sufficient answers. 

l. Third street could be opened west much beyond 
the limit of the dedieation of the Loss map. It is found 
as a fact in the ease that the territorial limits of Hoboken 
embrace a large tract of real estate adjoining the land 
in the limit of the Loss map on the west, which, of 
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course, was not affected by the dedication, so that the 
extension of Third street westerly on such additional 
land could only be accomplished by the city acquiring 
in some way the right to the lands needed for such ex- 
tension. This grant of power can, therefore, as well 
have referred in the legislative mind to the extension of 
Third street west, as to the extension of Third street to 
the river. So when there are two ends of a street to 
which the section could apply, and at one of them it was 
necessary to pay for the land taken and at the other it 
was not, according to the decision of the highest Court 
of this State, the Court in construing the act will apply 
to that end where the necessity exists, and will not ap- 
ply it or suppose that the legislature intended to apply 
it to the end next to the river where there was no oc- 
casion for the exercise of the right of eminent domain. 
It is established by the decisions of the highest courts 
of New Jersey that by projecting Third street or any 
other street on that map to the river, there was evidence 
of dedication of such an effect that it enabled the city to 
carry that street to the water whenever the owner of the 
land who had dedicated it, or whose grantor or ancestors 
had dedicated it, chose to interject new land between 
the terminus of the street and the water, and in such 
case there is no need for the right of the exercise of em- 
inent domain. 


To construe the 53d section of the charter as the 
defendants claim, would be to hold that the legislature, 
by that section, gave away voluntarily that valuable puab- 
lie right. 


It is not pretended that the legislature released such 
right in direct terms. If done at all it must be done by 
an exceedingly remote implication, and where there is 
other territory to which the statute can and will be-appli- 
cable, the Court will not hold that it was intended to: 
apply to a condition of things, the effect of which would 
be to discharge a great public right. 
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Such implication not being necessary to satisfy the 
language of the act, the Court will not raise it in favor 
of the defendants. On the other hand, the 7th sub- 
division of Section 6, which provided for the dock, 
showed plainly the legislative intent, that Third street 


should terminate at the water. 


But even if the legislature had by express terms con- 
ferred upon the Common Council the power to condemn 
such lands as might be necessary to extend Third street 
from the original shore line to the Hudson river, such 
grant of power could not be held to be a legislative dicision 
that such land could not be taken without condemna- 
tion. That was a question which the legislature was 
not competent to decide. It was a judicial question, not 
a legislative one, and if there was even a doubt in the 
legislative mind as to the power of the Common Council 
to extend Third street over reclaimed land to the water 
for the purpose of building the dock, the power to con- 
demn, if it should be necessary, might well be conferred 
without its being tortured into a legislative declaration 
that the power was necessary to be exercised in that 
particular case. In such case all that would be intended 
by such a section would be to give the city power to 
secure the right to go to the river in case it should tarn 
out that such right did not already exist. To hold 
otherwise would be to decide that the legistature, by a 
forced implication, gave up without compensation a vala- 
able right to go to the river on the only street by which 
the public could use the doek. We contend, therefore, 
that the provisions of the charter relied on do not operate 
to relieve Third street from the effect of the law as 


declared in the Fourth street case. 


Vi. 


RAPARIAN COMMISSIONERS’ GRANTS. 
The only remaining circumstance which distinguishes 
any of the present cases from the Fourth street case, is 


the fact that some of the defendants claim to have ob- 
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tained grants for lands under water, including the premi- 
ses claimed in these suits, which being grants from the 
State, operated to vacate the streets or to extinguish the 
public right to streets over the lands thus granted. 
These grants were made by the Riparian Commissioners 
under the authority of the act of 1869, before referred 
to, a copy of which is printed in the pamphlet annexed 
to the Record. These grants being in the name and on 
the part of the State of New Jersey, by persons acting 
as agents for the State, are subject to the same rules of 
construction which applies to grants made directly by 
the legislature, namely, that nothing passes by implica- 
tion; in fact, a still more restrictive construction will 
apply to these grants because they are not made by the 
legisiature, but in pursuance of power delegated by the 
legislature, and the act delegating the power to the 
Riparian Commissioners to make the grants does not 
authorize them to vacate that street. They have no 
authority whatever over the subject. The vacation or 
laying out of a street is a municipal or legislstive act. 
The Riparian Commissioners deal only with the proprie- 
tary rights of the State, and have no jurisdiction what- 
ever over any such question. In the case of The Amert- 
can Dock and Improvement Company v. Tke Trustees of 
Public Schools, decided in the Court of Errors of New 
Jersey and reported in 35 N. J. Equity Reports, 8 Stew- 
art, p. 281, that Court held that the Riparian Commis- 
sioners had no power by a covenant annexed to a grant 
made by them, to release or extinguish a mortgage 
claim which one of the departments of the State govern- 
ment held apon lands under water, although the ripa- 
rian act expressiv conferrel upon the Commissioners 
the power to mike covenants. The riparian acts do not 
contain the slightest evidence that the legislature in- 
ten led to confer upon the Co.nmissioners any legislative 
or municipal power whatever, nor have the Iv parian 
Commissioners in the grants now under consideration, 
attempted to vacate the streets which exist or have the 
right to exist over land included in their grants. Not 
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the faintest outline of such an attempt can be found in 
any of the grants. On the contrary, all the grants made 
by these Commissioners are made with boundaries fixed 
with reference to public streets, and by accepting them 
the grantee is precluded from denying the street. In 
the case between the City of Jersey City and the Morris 
Canal and Banking Company, above referred to in 12 
New Jersey Equity Reports, (1st Beasley), the Court 
suid (p. 555): “The act dedicating Hudson street has 
been reaffirmed by every conveyance of every lot bind- 
ing upon it; they have all referred to it asa public 
street; every acceptance of a deed containing such a refer- 
ence has been an assent, so far as assent was necessary, if 
at all, to such dedication. If the complainants, by the 
deeds to them, acquired the fee of the land, it was ac- 
quired subject to the public use. The right to protect and 
prepare it for public use as a street was vested in the ap- 
pellants by their charter. The doctrine of acquiesence, 
invoked by the respondents, furnishes them no protec- 
tion. They did not fill up and occupy this place in 
ignorance of their rights; their deed estops them effect- 
ually from setting up any such defence; it contained 
on its face a statement of the fact of dedication.” So 
again, on page 502, “ A deed conveying land as a street, 
or in a street, which is the most favorable construction 
for these grantees, passes the land subject to the public 
rights. ‘The acceptance of such a deed is an assent by 
the grantee to the devotion of the land to the public 
uses named in it, and ought to conclude bim as against 
the public.” It is further worthy of notice that by the 
act of 1874, (Pamphilet, p. 48,) the Riparian Commis- 
sioners had special power conferred on them to make 
changes in basins or establish new basins— but no power 
as to streets has ever been conferred. 


| 


41 


VIL. 
ALLUVIUN. 


The Court below, in its fourth conclusion of law 
(Record, p. 10), holds that the State has the right to fill 
in and make land as far as its ownership extends, and 
that the soil thus acquired was in no sense alluvion or 
accretion, which became the property of the shore 
owner, but remained the land of the State or its grantees, 
and that no right or authority existed in the shore 
owner, by dedicating to the public, streets, to the limits 
of her ownership to charge such newly made land with 
the burden of an easement over it. 


However correct the law as thus stated may be, it has 
no application to the facts of this case, for it is found as 
a fact that the filling and reclamation was done by The 
Hoboken Land and Improvement Company and their 
grantees, and that such land under water was in front of 
and adjoining the real estate purchased by that company. 
(Record, pp. 9, 10.) 

It is contended for the plaintiff that when the reclama- 
tion is done by the shore owner the land reclaimed par- 
takes of the nature of alluvion or accretion, and is 
assimilated in its title, estate and incidents of those of the 
land to which it became attached. 


It was so held, expressly by the Court of Errors of 
New Jersey, in the case of The Mayor of Jersey City v. 
The Morris Canal and Banking Company, cited supra. 


In that case Chief Justice WHELPLEY said (p. 558): 
“The doctrine, that when the shore owner, through 
whose lands a street comes to the shore, fills in in front 
of his land, and also in front of the terminus of the 
street, the public is entitled to the extension of the 
street, as if the land filled were an alluvion, is the 
reasonable doctrine, and in strict accordance with prin- 
ciple.” 


So in the case of Lockwood v. The N. Y. & N. 1. R. 
Re. Co. (cited supra from 87 Conn. 391), the Court said: 
11 
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“The plaintiff is undoubtedly right in the claim that 
in Connecticut the owners of land boundel on a harbor 
own only to high-water mark, and that whatever rights 
such owners have of reclaiming the shore are mere fran- 
chise. When, however, such reclamations are made the 
reclaimed portions in general become integral parts of 
the owner's adjoining lands. By means of such reclama- 
tion the line of high-water mark is changed and carried 
into the harbor, and the owner’s lands have gained the 
reclaimed shore by accretion, the principles governing 
the case being the same as those which prevail when the 
sea recedes gradually by accession of soil to the land.” 


So in Campbell v. Laclede Gas Company, 84 Missouri, 
352, the Supreme Court of Missouri said (p. 372): “A 
title acquired by accretion partakes of the character of 
the title of the land to which it is an accretion. In be- 
coming a part of the adjoining land it is necessarily in- 
cluded in the title to that Jand, and is subject to the 
infirmities attaching to such title. If the riparian owner 
has a valid conveyance for his land, he will thereafter 
hold the accretions by the same conveyance. If he is 
barred, or partially barred, by the statute of limitations, 
as to the bank, he will be barred as to the acéretions 
in like manner, althongh they may have been deposited 
but a year and a day.” And in the later case of Benson 
v. Moore, 86 Missouri, 352, the same Court held that the 
accretion need not be gradual or imperceptible, to give it 


to the adjoining owner. 


The same rule is stated in 3 Washburn on Real Prop- 


erly, 408. 


This rale is in harmony with the policy of the law of 
New Jersey, as manifested by the “ wharf act” above 
cited, in which it is declared that docks, wharves and 
piers erected under the license therein provided for, “ shall 
be vested-in said shore owner in the same manner for 
the same estate, and with the same limitations over in 
remainder or otherwise as the lands along said tide 
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waters, in front of which the same were made may be, 
and such license shall not be asignable except with and 
as appurtenant to said lands, and shall pass by any sale 
of said lands as appurtenant thereto.” The case of Steers 
v. The City of Brooklyn, above cited, from 51 N. Y., 51, 
is a striking illustration of the correctness of plaintiff's 
contentions on this point. ’ See page 56, and cases there 
cited. 


The effect of all this is, that the title acquired by accre- 
tion will be burdened by the same easements as those 
affecting the original land, if necessary to the full en- 
joyment of the easement. 


It is therefore confidently contended by the plaintiff 
in error that none of the grounds relied upon by the 
defendants to distinguish this case from the Fourth 
street case are sufficient for that purpose; that the law 
as declared in the Fourth street case and the various cases 
cited therein should have concluded the Circuit Court, 
and does conclude this Court; that the effect of such 
law was and is to entitle the plaintiffs to recover in each 
of these suits,and that the judgment of the Circuit Court 
in various cases should be reversed. 


THOMAS N. McCARTER, 
Counsel for Plaintiff in Error. 
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I, 


The argument of defendant's counsel that this Court 
need not regard the decision of the Court of Errors of 
New Jersey, construing the charter of The Hoboken 
Land and Improvement Company, requires a brief ex- 
amination of the law on that subject as declared by this 
Court. 

In Boyce v. Tabb, 18 Wallace, 548, the rule is thus 
laid down as to the effect of the 834th section of the 
Judiciary Act of 1879: 

“The provisions of that section do not apply to ques- 
tions of a general nature not based on a local statute or 
usage, nor on any rule of law affecting titles to land, nor 


on any principle which had become a rule of property.” 


Stating this inversely it follows that this section does 
apply to questions based on a loeal statute or usage, or 
on any rule of law affecting titles to land, or on any 
principle which has become a rale of property. 

So in Delmar v. Insurance Company, 14 Wallace, 668, 
the Court say: “ Batas we havealready said, this is not 
the class of questions in which we are bound to follow 
the State courts. It is not based on a statute of the 
State or on a eonstruetion of such a stutute, nor on any 
rule of law affecting title to lands, nor any principle 
which has beeome a settled rule of property. 

* Besides, this Court has always jealously asserted the 
right, when the question before it was the impairing of 
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the obligation of a contract by State legislatures, to as- 
certain for itself whether there was a contract to be im- 
paired, If it were not so, this constitutional provision 
could always be evaded by the State courts giving such 
construction to the contract or such decisions concerning 
its validity, as to render the power of this Court of no 
avail in upholding it against unconstitutional State leg- 
islation.” 

This is a clear statement of the rule and of the single 
exception to it heretofore referred to. 


In Claiborne Co. v. Brooks, 111 U.S., 410, it is said, 
“Tt is undoubtedly a question of local policy with each 
State, what shall be the extent and character of the 
powers which its various political and municipal organiza- 
tions shall possess, and the settled decisions of its highest 
eourts on this subject will be regarded as authoritative 
by the courts of the United States, for it is a question 
which relates to the internal constitution of the body pol- 
itic of the State.” 


Smith v. Kernochan, 7 Howard, 198. 

This was an action of ejectment, founded on a mort- 
gage given to the Alabama Life and Trust Company. 

A bill to foreclose the said mortgage had been filed 
in the State Court of Alabaina, and the Supreme Court 
of the State had dismissed the bill and decreed’ the 
mortgage void, because by its construction of the char- 
ter of the COMPANY, it had no authority to make the 
transaction by which it obtained the mortgage. 

This Court said, © The highest Court of the State of 
Alabama has given a construetion to the act of the legis- 
lature chartering this company, which, we’ have seen, is 
fatal toa reeovery. It belongs to the State courts to 
expound their own statutes, and when thus expounded, 
the decision is the rule of this Court in al! cases depend- 
ing upon the local laws of the State.” 


H[ere was an adoption as conclusive of the decision of 
a State Court on a private charter. See also Green v. 
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Lessee of Neal, 6 Peters, in which the rule is restated and 
repeated in many forms. 


In County of Leavenworth v. Bornes, 94 U.S, 71, this 
Court say: “ The recent decision upon this identical 
statute by the Supreme Court of Kansas, in a suit 
against this county, relieves us from all embarrassment 
upon this question. It gives effect and construction to 
one of its own statutes, and aeecording to well settled 
rules, will be followed by this Court. The question is 
discussed at much length; many local authorities, in 
support of this conclusion, are cited, and the act is held 
to have been legally passed and to be a binding act. 


We must hold in accordance with this decision.” 


The rule as stated in Boyce v. Tubb, and Delmar v. [n- 
surance Co., above cited, has been so often repeated and 
reiterated, that it has grown into a formula by which a 
State decision binds the Federal Courts in any ease, 
“when it is based on a statute of the State or on the con- 
struction of such a statute, or on a rale of law affecting 
title to lands, or on a principle which has become a rale 
of property,” the single exception being that of a case 
where the constitutional question before cited is in- 
volved. 

No ease ean be found in which the Court has failed to 
recognize the obligations to follow the Srate decision, 
because such decision was « construction of a private 
act, except the case of Wi//iamson vy. Berry, cited in 
defendant's brief from & /loward, 547. 

The language of this Court in that case gives some 
countenance to suelh contention, and it seems to have 
gone on the wea that a State decision Upon a mere 
private act, relating to particular persons, for the aliena- 
tion of a private estate, is no part of the local law, because 
itcan only apply to a special and particulae case. In 
that case the Court of Chaneery of New York, and the 
Court of Krrors had held, that the law in question Cons 


ferred On the Chaneellor wuthority Lo dispose of the 
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estate. This Court gave the act a different construction, 
although Ch. J. TANEY and Justices NELSON and CaTRON 
dissented, for the reason, among others; that they were 
bound by the State d cision. 


After the decision in this Court against the jurisdiction, 
the same question, upon the same act, came before the 
Court of Appeal¥ of the State of New York, which held 
itself bound by the former decision in the State Court, 
taking the ground that that Court, as well as this, was 
bound by the State Court's construction of the State 
Statute. 


Afterwards the same question came before this Court 
again in Suydam v. Williamson, 24 Howard, 427, (cited in 
the original brief) and this Court found itself confronted 
with the question whether it should adhere to its own deci- 
sion against that of the State Court, or should finally adopt 
the construction given by the State Court, and it de- 
parted from its own previous decision, and decided in 
conformity with the State Court. In this latter decision 
the former unwillingness of the Court to adopt the 
State Court’s ruling, was put upon the ground that it 
was a divided court, and the judges, in their opinions, had 
expressed serious ‘doubts on the question involved, and 
that they could not consider the law as finally settled ; 
but when the highest Court of New York again asserted 
and adhered to its own construction, this Court said that 
such definite and final decision settled the question for 
this Court also, In the final raling of this Court, the 
distinction between a private and public act seems to 
have disappeared. 


A more complete support for the contention of 
the plaintiff on this point can hardly be conceived 
than that afforded by the course of decision of 
this Court in the cases last cited. Sce also the recent 
eases of Stryker v. Crane, 123 U. S. 527; S.C. 8 Sup. 
Court Reporter, 203 ; and another suit in this Court be- 
tween the same parties, 8 Sup. Court Reporter, 211. 
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But if any such distinction between public and private 
acts still remained, the act chartering The Hoboken Land 
and Improvement Company is not a private act in the 
sense in which that designation is used in the case in § 
Howard. It is true it was a charter for a corporation, 
but it also dealt with and legislated upon important pub- 
lic rights. It authorized the acquisition of lands held in 
trust for the public, and the extinguishment of the pub* 
lic right of navigation over it. It is claimed for it that 
it vacated public easements existing on the lands affected 
by it, which, if true, would certainly not be private leg- 
islation ; but in addition to that, it conferred apon the 
corporation important municipal powers. As_ before 
shown, it was authorized to lay out a part of Hoboken, 
north of Fourth street, into lots, streets, squares, lanes, 
alleys and other divisions ; to level, raise and grade the 
same; to constract wharves, harbors, piers and slips, and 
other structures required and proper for commercial and 
shipping purposes; to purchase and enjoy a ferry lead- 
ing to New York. 

These are clearly public provisions, and that they, or 
some of them, were so considered by the legislature, is 
apparent, for in the charter of Hoboken cited in the orig- 
inal brief, it is enacted that “all provisions of a public 
character” in any of the acts relative to The Hoboken 
Land and Improvement Company, inconsistent with the 
charter, were repealed. 


It was held by the Supreme Court of New Jersey, in 
Slephens and Condit Transportation Company v. Central R. 
R. Co. of N. oJ., 4 Vroom, (83 N. J. L. 231,) that a legisla- 
tive declaration that an act was a public act operated to 
give a like character to all the supplements to sach act. 
See also on this point, Jersey City v. Morris Canal Co., 1 


Beasley, (12 N. J. Eq.) 556. 
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7 
IT. 


The course of decision in New Jersey shows that each 
one of the doctrines laid down by the Court of Errors in 
the Fourth street case had been a rule of property in 
New Jersey before the Fourth street case was decided. 


The case of Dummer ads. Jersey City, decided in 1843, 
20 N. J. Law, (Spencer) 86, was on the following facts : 


Jersey City was laid out by one Anthony Dey, by a 
map made by one Joseph F. Mangin, showing the terri- 
tory as laid out in streets, squares, &c., part of which 
were under tide water. Dey conveyed the land to the 
Associates of the Jersey Company, who filed the map 
and made conveyances under it and by reference to it. 


On this map was a square, which at the time of the 
dedication was under water, and which was called Market 
square. 

The Associates afterwards, in 1824, conveyed the land 
in the Squareto Dummer, who filled it up and took it 
into his exclusive possession. 


In 1829, Jersey City was incorporated, with power to 
pass and enforce ordinances relating, among other things, 
to public markets within the limits of the corporation. 


The corporation brought ejectment against Dummer to 
recover the square, claiming that Dummer took his title 
to the fee subject to the public right acquired by the 
dedication. In this case the following doctrines were set- 
tled : 


1. In the dedication of land to the public, no particu- 
lar form is necessiry ; nor is it essential to preserve its 
validity that the land dedicated shall be taken into actual 
possession and use by the public. 


2. The title to the fee will not pass by a dedication 
where its conveyance is not essential to effect the purposes 
and intent of the dedication; in such cases the right to 
the possession and use of the lands vests in the public, 
and the fee remains in the grantor or his assigns, subject 
to such right of possession and use. 
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38 Where land has been dedicated to the use of the 
public, an action of ejectment to recover possession of it 
will lie against the legal owner of the fee. 


4. Such action is properly brought by and in the 
name of the corporate authorities of a city, whose inhab- 
itants constitute the public, to the use of which the land 


was dedicated. 


5. Itis not necessary that any act should be done 
or ordinance passed, by the public or the authorities 
representing it, appropriating the land to the purposes 
designed in the dedication, before the action is com- 


menced. 


This case was cited with approval and followed by the 
Court of Errors of N. J., in Smith v. State, 3 Zib. (23 N. 
J. Law) 720, on the question of dedication by estoppel, 
and on the question that the pablic right is not lost by 
non-user, (p. 727.) It was also held by this case that it 
is for the Court to decide what facts or circumstances 


will in law amount to a dedieation. 


The case of Dummer was also cited with approval, on 
the question of dedication in State v. Collector of Jersey 
City. 4 Zab. (24 N. J. Law,) 117, and again in Hopkinson 
v. McKnight, 2 Vroom (82 N. J. Law,) 476. 

The same case was again approved in the case of Mor- 
ris Canal Co. v. Jersey City, before cited, in which the 
Court of Errors adopted many of the principles relied 
on in the Fourth street case. So also by the Supreme 
Court in Trustees v. Hoboken, 4 Vroom (33 N. J. Law,) 
13, the same doctrines were reaffirmed, and a recovery 
by the City of Hoboken of land dedicated by the Loss 
map for a square was snstained, in which it was held 
that the public right attaches at any time when their 
wants or convenience require it. 


[In the case of the Morris Canal CO. v. Central Ro R. O, 
of N. J., 1 C. E. Green (16 N. J. Eq.,) 437, before cited, 
the case of Dummer was cited in support of the doctrine 
of dedication; and in /nhabitants of Greenwich vy. Euston 
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9 
and Amboy R. R. Co., 9 C. E. Green (24 N. J. Eq.,) 221, 


the Court of Chancery cites the case of Dummer as 
supporting the right of a municipal corporation to bring 
the appropriate legal proceedings to assert and enforce 
the public right to the use of a highway. 

It therefore cannot be said that the Fourth street case 
isan isolated decision, not applicable to any other case. 
If it was, it would be an authoritative statement of the 
law of New Jersey by the Court of last resort, be author- 
ity for this Court, but it was a mere restatement and 
reaffirmation of principles which had before then become 
thoroughly interwoven with the jurisprudence of New 


Jersey. 


If. 


Next as to the defense of the statute of 1859, which 
declares al] streets vacated, not opened, worked or used 
Within twenty years, 

It has been repeatedly held in New Jersey that this 
act has no application to cities having special powers as 
to streets. 

State v. Trenton, 7 Vr. (36 N. J. L.) 201. 

Cross Vv. Morristown, 3 C. E. G, (18 N. J. Eq.) 
305, 308. 

Taintor v. Morristown, 4 Vr. (33 N. J. L) 57. 

State vy. Clarke, 1 Duteh. (25 N. J. L) 58. 

Slate vo Brannin, 3 Zib, (23 N, J L) 455. 

Nate v. Dwyer, 13 Vr. (42 N. J. L.) 331 

Vuilv. Bo & A. RR, 15 Ve. (44 NJ. L) 288. 

Sheridan v. Stevenson, 15 Vr. (44 N. J. L ) 373. 

Humphreys v. Woodstown, 19 Vr. (48 N. J. L.) 
5388. 

A dedicated street does not become such a street as 
raises a legal obligation or duty on the part of the public, 
or a reciprocal rigiit to its possession, until after its ae- 
ceptance by the public. 

There is nothing to show that the public bad accepted 
these streets before 1859. 
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The 11th and 12th findings of faet (Record, p. 7,) nega- 
tive such an adoption or acceptance. 

It is a ease where, as it was held in the case in 1 
Beasley (above cited), the dedicator was bound, but the 
public was not, until by some act it evinced its accept- 


ance of the dedication. 


LV. 

The authorities cited under point ITT. also apply to the 
contention of defendant’s counsel, that grants by the 
Raparian Commissioners, made under the act which en- 
abled such grantees to appropriate the land granted to 
exclusive private uses, operated to vacate the streets 
which would otherwise have been entitled to be laid out 
over such lands. 

These riparian acts were general laws relating to nearly 
all the lands in the State under tide water, and the.prin- 
ciple established by the eases now referred to is applica- 
ble to these laws; they cannot be held to vacate any 
public ways which had theretofore been lawfally laid 
out over such lands in any of the municipalities of the 
Stute. 


Besides, such grants only operated on the title of the 


State to the lands granted. and. as the Court below found 
j , 


and asthe defendants here eontend, that the dedieation 
could not HN pose a burden on the lands of the State, no 
such burden existed as long as the State remained the 
owner, It was not estopped from denying the existence of 
these streets over its lands. When, however, the State’s 
title passed to the suecessor, in title of Join Stevens, who 
was estopped from excluding these streets from aecess to 
tide water, the mght as agatust him by estoppel sprang at 
once into existence and estopped him and all claiming 
under him. 

Suppose instead of a dedication, Jolin Stevens had 
made an express covenant with the city that as he ac- 


quired the State’s title to these lands and reclaimed them 
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he would continue the streets to the new water line. In 
such case no one would contend that the riparian aets, or 
the grants made under them, would discharge such liabil- 
ity. It would attach to the lands as he acquired them, 
and bind him or his assigns. 

The dedication operates (as shown in my original brief) 
on the same principle. No grant of the State’s title 
would extinguish a liability which could not attach until 
after the State had parted with all its title to the lands. 

The same principle which was held in the Fourth 
street case to prevent a direct grant of the title by the 
State from operating as legislative acts to vacate streets, 
applies with increased foree to grants by riparian ecommis- 
sioners who were not vested with legislative functions, 
and who could only establish basins or change the lines 
of existing basins in the lands under water when spe- 
cially authorized to do so by act of the legislature. 


V. 

Finally, the defendants rely upon the statute of limi- 
tations, and quote the twentieth section of the statute: 

Rev. 507, § 20. “That the person or persons, bodies 
politic or corporate, shall be sued or impleaded by the 
State of New Jersey for any lands, tenements or heredit- 
aments, or for any rents, moneys, issues or profits there- 
of, but within twenty vears after the right, title or cause 
of action to the same shall accrue, and not after” 


[f these actions shall be considered actions by the 
State, the question is, when did the cause of action ae- 
crne? 

The answer is, not antil some act has been done by 
the city to accept the dedication. 

Before that it is distinetly held by the State Court that 
the possession of the dedicator is not adverse to the 
public. 

The findings of fact as to possession, do not justify the 


claim of twenty years’ adverse possession. 
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By the 9th finding, no date is stated when the ex- 
clusive occupancy commenced, 

By the 11th finding, the possession of the Pennsylva- 
nia Railroad Co. is fixed at Dee. 1, 1864. 

By the 16th finding, the possession of Tae Hoboken 
Land and Improvement Co, is stated as beginning at 
Dec. 21, 186. 

See also findings 17 and 18. 

Unless there is a distinct finding of possession more 
than twenty years, and that adverse, or such a statement 
of facts as shows that the right to possession accrued 
more than twenty years before the commencement of the 
suit, no case arises for the application of the statute, 

In the Fourth street case and the previous cases, it 
was distinctly held that the lapse of time did not bar, 
and these were actions of ejectment. 

low could the highest courts of New Jersey have 
reached such a conclusion if it hul been then held that 
the statutes in question barred these actions ? 

2. 

These are not actions by the State. Thev are by a 
municipal eorporation, which is an entirely different 
entity from the State. 

It isa creature of the State, and exercises authority 
delegated by the State, but it is not the State. The dis- 
tinction between a municipal corporation and the State 
is so broad and well marked and reeognized, that one 
cannot be substituted for the other, nor can one be econ- 
founded with the other by any ingenious transmission 
of the rights of one into those of the other. 

It is familiar law that a State cannot be sued in its 
own courts Without its consent, bat municipal subdi- 
visions of the State are constantly sued. When the 
State confers On such it COPporation the power to assert 
its rights by suit, it pro tanto excludes itself from suing 
for the same cause of action. Would every county, city, 
borough, or township, or schoo! distriet rh the State be 
barred of an action to recover its lands, because the State 
would be barred by the act in question ? 
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These municipal divisions always own court houses, 
jails, schoo] houses and public buildings of various kinds, 
the titleto which, and the consequent right to sue for 
which, is in the municipal division, and not in the State. 
The State may bring an action of ejectment to recover 
possession of its penitentiary or State house or arsenal, 
but it could not recover for thecourt house of a county, 
or the public hall of a city, or the poor house of a town- 
ship, or the school house of a school district, or the street 
of a city, which by its charter was vested with the power 
to improve, control and regulate the streets. 


It is well settled that statutes of limitations do not 
bar the State unless it is expressly mentioned in such 
statutes, and then only so far as mentioned. 

Angel on Limitaiions, § 36. 
U. S v. Hoar, 2 Mason’s R. 314. 

This statute is in derogation of the public right and 
must be strictly construed, and it will not be extended 
by construction to bar an action by any other person, 
natural or artificial, not included in its words. 


3. 


It is manifest that the act above quoted related to 
lands in which the State was exercising a proprietary 
and not a governmental right-—lands from which rents 
or revenues could be derived. 


THOMAS N. McCARTER, 
Of Counsel for Plaintiffs in Error. 
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Supreme Court of the United States. 


THE MAYOR AND COUNCIL OF 


HOBOKEN 


In Error. 


PENNSYLVANIA RAILROAD 


COMPANY. ' 


Brier ror Derenpant.—B. GuaMmere, Counset. 


Natement. 


The facts of this case, so far as thev are material to 
the view of the law of the case which I intend to pre- 
sent to the court, are these: 

In 72804, Col. John Stevens, being then the owner, 
to high water mark in the Hudson river, of upland 
lving in part some hundreds of feet westward, and in 
part some hundreds of feet northward of the locus in 
quo, dedicated Second .and River streets across said up- 
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land and to high water mark in the Hudson river, which 


dedication was effected by means of, and is evidenced 
by, a survey and map made by his direction, and 
known as “Loss Map.” Pamp. Laws, 1838, page 
92. | 
On February 21, 1838, the Hoboken Land and Im- 
provement Company was incorporated by a private act 
of the legislature of the State of New Jersey, the fourth 
section of which ts as follows : 


“Sec. 4. And be it enacted, Tiiat the said company be and they 
are hereby empowered to improve all such lands as they are 
hereby authorized to own or purchase, by laying out that por- 
tion of the same which lies north of Fourth street, in the village 
of Hoboken, in lots, streets, squares, lanes, alleys, and other di- 
visions; of leveling, raising and grading the same, or making 
thereon all such wharves, workshops, factories, warehouses, stores, 
dwellings, and such other buildings and improvements as may 
be found or deemed necessary, ornamental or convenient, and 
constructing on the lands of said company, aqueducts or reser- 
voirs, for conveying, collecting and providing pure and whole- 
some water, and letting, renting, leasing, mortgaging, selling or 
changing the same, or using any lot or other portion of any of 
the said lands for depots, and for agricultural, mining or manu- 
facturing purposes; and they shall have power to purchase, fill 
up, occupy, possess and enjoy all land covered with water fronting and 
adjoining the lands that may be owned by them, and they may 
construct thereon wharves, harbors, piers and slips, and all other 
structures requisite or proper for commercial or shipping purposes ; 
and when they shall have purchased the ferry right from the 
owners thereof they may enjoy the same, and purchase and build 
steainboats ; provided, it shall not be lawful for the said company 
to fill up any such land covered by water, nor to construct any 
dock, pier or wharf immediately in front of the lands of any 
other person or persons owning down to the water, without the 
consent of such person or persons so owning first had in writing 
and obtained.” Pamp. Laws of 1838, page 94. 
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At the time of the above-mentioned dedication of 


streets on the upland by Col. Joha Stevens, to wit, in 
1804, and from thence unto the granting of the char- 
ter aforesaid, the State of New Jersev held the title in 
fee to the lands below high water mark adjoining the 
said upland; and also held an easement of highway 
over the water covering said lands, as trustee for the 
general public of the State; and continued to hold such 
fee and easement until the grant of the aforesaid 
charter. 

At the time of said dedication, and of the grant of 
said charter, Col. John Stevens, or his heirs, owned in 
fee all the land down to the water, immediately behind 
that part of the lands under water which now consti- 
tute the locus in quo ; subject, however, to an easement 
of highway over a part of said upland, by reason of 
the dedication in 1804, which easement was held by 
the State of New Jersey as trustee for the general 
public. 

On May 6, 1839, the heirs of Col. John Stevens con- 
veyed the upland delineated on the “ Loss Map,” and 
including the land immediately behind that part of the 
land under water now constituting the locus in quo, to 
the Hoboken Land and Improvement Company. At 
this time, as nearly as can be ascertained from the 
census of 1840, (Pamp. Laws of 1841,) the population 
of the territory now comprised within the limits of the 
city of Hoboken did not exceed 1,200. 
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At the date of this conveyance, a street called Second 
street, (one of those dedicated by the Loss Map) extend- 
ed over the upland, ¢mmediately behind that part of the 
land under water now constituting the locus in quo, and 
terminated at the high water mark of Hudson river, 
being the western boundary of the lands of the State, then 
covered with water. Another of said dedicated streets, 
called River street, extended over said upland, and 
terminated at high water mark of Hudson river, being 
the northern boundary of the lands of the State then cov- 
ered with water. The terminus of Second street was, at 
that. time, ¢mmediately behind, and distant several hun- 
dred feet, westerly, from the western line of the locus in 
quo. The terminus of iver street was, at that time, 
(1839), toward the side of, and not behind, the locus in 
quo, and distant several hundred feet, northerly from 
the northern line of the /ocus in quo. The general 


course of Second street is easterly and westerly, and if 


extended from its terminus, it would intersect the locus 
in quo, longitudinally, to the water of Hudson. The 
eeneral course of River street is northerly and southerly, 
and if extended from its terminus, it would intersect 
the /ocus in quo laterally ; and its extension could not 
reach the water of Hudson river at any point within the 
limits of the city of Hoboken. 

After the convevance to the Hoboken Land and Im- 
provement Company, to wit, in 1839, that corporation 
proceeded, in the due acceptance of its charter and the 
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execution of the grant expressed in the aforesaid fourth 
section thereof, to fill up the lands under water, in front 
of the lands owned by it down to the water (including 
Second street, in which it owned the fee,) and up to 
1850 had so filled up to the distance of several hun- 
dred feet easterly from the original high water mark 
of Hudson river, including the /ocus in quo. 

On Dee. 1, 1864, the Hoboken Land and Improve- 
ment Company conveved to the Camden and Amboy 
Railroad Company a tract of land, being part of the 
land so filled up, and of which the /ocus in quo isa 
part, and which tract was bounded easterly by the 
waters of Hudson river. The corporation grantee sub- 
sequently became consolidated, by due legislative au- 
thority, with other corporations, into the ‘ United 
Companies.” 

On March 31, 1869, (Pamp. Laws, 1869, page 
1026,) the legislature of New Jersev, passed a private 
act in the words following : 

“ An act to enable the United Companies to improve lands under 


water at Kill von Kull and other places. 


“ Whereas, the United Delaware and Raritan Canal Company, 
the Camden and Amboy Railroad and Transportation Company 
and the New Jersey Railroad and Transportation Company, 
have recently secured to this state tie payment of five hundred 
thousand dollars for the grant of lands under water in front of 
lands owned by them, and are desirous of having the right and 
privilege of erecting and making wharves, piers and other im- 
provements in front of other lands now owned by or in trust for 
them, so that they may safely make such improvements as they 
may find necessary to facilitate their business; therefore, 
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“1. Be it enacted by the Senate and General Assembly of the State 
of New Jersey, That the said United Companies shall be and they 
are hereby authorized to reclaim and erect wharves and other 
improvements in front of any lands now owned bv or in trust 
for them, or either of them, or by any company in which they 
now hold the controlling interest, adjoining Kill von Kull or 
any other tide waters of this state; and when so reclaimed and 
improved, to have, hold, possess and enjoy the same as owners 
thereof; provided, that such improvements shall be subject to the 
regulations (where applicable) as to the line of solid filling and 
as to the pier lines heretofore recommended in the report of the 
commissioners, made and filed under the act entitled ‘An act to 
ascertain the rights of the state and of the riparian owners in the 
lands lying under the waters of the bay of New York and else- 
where in this state,’ approved April eleventh, eighteen hundred 
and sixty-four, but neither said improvements nor those which 
may be made by said companies in Harsimus cove shall be sub- 
ject to any other restrictions than those contained in said report ; 
and provided further, that the said United Companies shall, on or 
before the first day of July next, pay to the treasurer of this state 
the further sum of twenty thousand dollars, in full satisfaction 
for the right and privilege hereby granted ; and provided furtier, 
that the said United Companies shall, on or before the said first 
of July, file in the office of the secretary of state a map and de- 
scription of the lands under water in front of the upland referred 
to in this section. 

“2. And be it enacted, That this act shall take effect imme- 
diately. 

“ Approved March 31, 1869.” 


On June 18, 1869, the “ United Companies” so 
filed a map and deseription comprising the locus tn quo, 
and paid $20,000 to the State. 

After the payment of the aforesaid consideration of 
$20,000, and the filing of the aforesaid map and 
description, the * United Companies” reclaimed and 


improved the lands under water in front of the tract 


' 
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conveyed as aforesaid by the Hoboken Land and Im- 
provement Company, and they or the Pennsylvania 
Railroad Company have erected substantial piers 
thereon. | 

On March 31, 1869, the legislature of New Jersey 
passed a public act, the third section of which is in the 


words following : 


“ And be it enacted, That the act entitled ‘An act to authorize 
the owners of lands upon tide waters to build wharves in front 
of the same,’ approved March eighteenth, eighteen hundred and 
fifty-one, be and the same is hereby repealed, as to the tide waters 
of the Hudson river, New York bay and Kill von Kull, below 
the line of mean high tide; but said repeal shall not be con- 
strued to restore any supposed usage, right, custom, or local com- 
mon law, founded upon the tacit consent of the state, or other- 
wise to fill in any land under the water below mean high tide; 
and without the grant or permission of said commissioners, no 
perso or corporaticn shall fill in, build upon, or make any 
erection on, or reclaim any of the land under the tide waters of 
this state,in New York bay, Hudson river, er Kill von Kull, 
and in case any person or corporation so offending, shall be 
guilty of a purpresture, which shall be abated at the costs and 
expense of such person or corporation, on application of the 
attorney general, under decree of the court of chancery, or by 
indictment in the county in which the same may be, or opposite 
to and adjoining which said purpresture may be; provided, how- 
ever, that neither this section, nor any provision in this act contained, 
shall in any wise repeal or impair any grant of land under water or 
right to reclaim made directly by legislative act, or grant or license or 
authority, #0 made or given, to purchase, fill up, occupy, possess and 
enjoy lands covered with water fronting and adjoining lands owned, or 
authorized to be owned, by the corporation, or grantee or licensee, in the 
legislative act mentioned, its, his or their representatives, grantee or 
assigns, or to repeal or impair any grant, or license, power or author- 
ity to erect or build docks, wharves and piers opposite and adjoining 
lands owned, or authorized to be owned, by the corporation, or grantee 
or licensee in the legislative act mentioned, its, his or their representa- 
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tives, grantees or assigns heretofore made, or given directly by legisla- 
tive act, whether said acts are or are not repealable, and as to any 
revocable license given by the board of chosen freeholders of a 
county to build docks, wharves or piers, or to fill in or reclaim 
any lands under water in the said New York bay, Hudson river, 
or Kill von Kill, the same shall be irrevocable, so far as the land 
under water has been reclaimed or built upon under such 
license, at the time that this act takes effect; but as to the future, 
such revocable license is hereby revoked, and no occupation or 
reclamation of land under water, without such legislative act, or 
revocable license, shall divert the title of the state, or confer any 
rights upon the party who has reclaimed, or who is in possession 
of the same.” 


On June 30, 1877, the “ United Companies ” granted 
and demised to the Pennsylvania Railroad Company, 
the tract aforesaid conveved to them by the Hoboken 
Land and Improvement Company, and. the lands re- 
claimed, piers constructed, &e.. under the aforesaid 
erant of March 31, 1869, and all their rights there- 
under. 

The focus in quo has always, since -Jan. 7, 1850, been 
in) the actual erclusive POSSOSS1ON of either the Hloboken 
Land and Improvement Company, under the charter 
and grant of February 21, 1838, or of the * United 
Companies © and the Pennsylvania Railroad Company, 
under the conveyance from the first named company 
and the grant of March 31, 1869, and has never heen 
open to the public use, 

The population of Hoboken, by the census of 1880, 
was thirty-one thousand. 

The municipal corporation seeks in the pending 
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“ction to oust the Pennsylvania Railroad Company from 
the possession of the locus in quo, and to appropriate 
it to the public use as a part of Second street; it has 
never tendered any compensation to the company for, 
or taken any steps for the condemnation (by way of 
eminent domain) for the proposed taking of the /ocus 
in yuo. 

The proposed extension of Second street will also cut 
off a triangular slip of the companys dock, 13x100 
feet to a point. | 

The proposed extension of River. street, will also 
pass through the /ocus in quo, and destroy entirely one 
brick building, and part of another. 


Argument. 


| shall contend that the Pennsvilvania Railroad Com- 
pany has an unimpeachable possessory title to the locus 
in quo, as against the State of New Jersey, and the city 
of Hoboken, both under the charter of the Hoboken 
Land Improvement Company, of February 21, 1838, 
and the grant to the “ United Companies,” of March 
31, 1869, and the mesne conveyances by said corpora- 
tions respectively. 

And inasmuch as the Court of Errors of New Jersey 
has heretofore, by its adjudication, construed the char- 
ter of the Hoboken Land linprovement Company 


(Hoboken Land and Improvement Company v. Hoboken, 7 
. | 


we ae 
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Vr., 540,) and has given it such construction as, irre- 
spective of the statute of limitations, would defeat our 
claim to the locus mn quo under that charter. and has SO 
construed and applied the common law principles of 
the dedication of highwavs and alluvion accretion as 
to defeat our claim ander that charter : and inasmuch, 
also, as it is contended, by the counsel for the plaintiff, 
that the decision in question is a rule of decision which 
this court must follow, being (as they allege) the con- 
struction of a State statute by the highest court of the 
State, and the adjudication of the local law as to real 
property, | am aware that | must first satisfy this 
court, that the position of our adversaries is unsound, 
and that, although the opinion of the State court is 
entitled to their respectful consideration, this court is 


not bound to follow it. This | shall undertake to do. 


l. Vhe decision of the State court 7s not binding upon 


this court. 


The decision in 7th Vroom, adjudges: 1. That the 
fourth section of the charter of the Hoboken Improve- 
ment Company did not grant the land of the State 
below the high water mark in 1804, and ina front of 
Second and River streets, nor authorize that Company to 
fill up and possess it: 2. That the charter granted to 
that company merely the proprietory title of the State 
to the land below high water mark and covered by the 
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water, and did not surrender the sovereign right of the 
State to the easement of highway over said water ; 3. 
That the filling up of said land below high water, by 
that company, was tantamount to an alluvion accre- 
tion to the upland of that company ; and 4. That the 
dedication of Third and River streets to high water 
mark in 1804, by Col. John Stevens, the grantor of 
the Hoboken Improvement Company, although tneffec- 
tual to burden the lands of the State below high water 
mark with the easement of those streets, was effectual 
so to burden said lands eo ‘nstanti, that said lands 
below high water mark, were acquired and filled up by 
that company, because they acquired the land above 
high water mark, by conveyance from Col. Stevens or 
his heirs. 

It thus appears, that in those portions of the deci- 
sion Which | have designated as 1 and 2, the State 
court has construed the charter of the Hoboken In- 
provement Company : that in that portion designated 
as 3, the State court has construed and applied the 
common law of “ alluvion accretion; and in that por- 
tion designated 4, it has construed and applied the 
common law of “dedication.” _ Each and all of these 
subjects compose part of the general principles of juris- 
prudence which obtain throughout all the States, ‘and 
are the common heritage, at least, of all those States 
which, at their organization, adopted the principles of 
the common law. There is nothing in either of them 
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which is peculiar lo, or local in, the State of New Jersey, 
and the United States Supreme Court has repeatedly 
declared its power and right of independently constru- 


ine them. 


a. The charter in question iS @ PRIVATE ACT, and not 


a public statute. 


This is apparent upon an inspection of the act in 
question : l. /t relates to particular persons named in 
the act, 7. e., John C. Stevens, &e., &e., and such per- 
sons as shall become members of a particular corporate 
body, and not to the citizens at large; 2. It is an act 
conferring special privileges Upon the corporators, and 
not general privileges upon all the people of the State : 


3. It is the law governing and controlling even the: 


members of the corporation, only as corporators, and 
not in their ordinary act and relations as members of 
the general community ; 4. The legislature have care- 
fully abstained from imparting to the act any appar- 
ent quality as a public statute, by omitting a clause 
usually appended to acts of incorporation, to wit, “that 
this act shall be deemed to be a publie act;” and 5. 
The business, which the corporation was empowered to 
conduct, has no relation to, and imposes no obligation in 
favor vf, the public. It is not a common earrier, or a 
veneral depositary, or a subordinate administrator of 
any political functions; it is purely a_ buyer, seller 
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and lessor of lands, &c., having vo relations not com- 
mon to all citizens, save with its particular covenan- 
tors and covenantees. It is hard to conceive of an act 
more essentially a private act, than the act in question. 

In a cause considered at length in 8 Howard, one of 
the questions which arose was this: an act of the leg- 
islature of New York conferred wpon the Chancellor of 
that State jurisdiction to make an order permitting a 
trustee to sell certain trust lands to his ereditors, and 
the highest court of that State had adjudged that the 
act did confer such jurisdiction, and that a sale of the 
trust lands, made under the chancellor's order, was 
valid. It was contended by counsel, that the act in 
question, being a State statute, and having been con- 
strued by the highest State court, that construction 
became a part of the statue, and a rule of decision to 
the Federal court. But the court held otherwise, and 
the language of the court conclusively settles the status 
of the case now before this court: for this act deals 
exclusively with the rights of a private corporation 
and its lands, while the New York statute not only 
dealt with the lands of a private person, but also dealt 
with the judiciary system of the State, and enlarged the 
jurisdiction of one of its highest courts. 1 quote the 
decisive language of the Supreme Court : 


“ But admit that the New York cases are otherwise, we cannot 
admit that the rule hitherto observed in the court, of recogniz- 
ing the judicial decisions of the highest courts of the State upon 
State statutes relative to real property as a part of local law, 


14 


comprehends private statutes, or statutes giving special jurisdiction to 
a State court for the alienation of private estates. It has never 
been extended to private acts relating to particular persons, for the 
reason that, whatever a court in a State may doin such a case; 
its decision is no part of local law. It concerns only those for 
whose benefit such law was passed, and the decision under it is 
no rule for any other future case. It may from analogy be cited 
for the interpretation of another private law of a like kind, but 
then the utmost extension of it would be, that there would be 
two judgments in two private cases, which only shows more 
plainly that no local law had been made by both.” 
Williamson v. Berry, 8 How., 495, 543. 


b. The charter of the Hoboken Land and lnprovement 


Company is a contract. 


This position is an axiom, and it seems superfluous 
to cite authorities to sustain it. Yet, it may be con- 
tended that, as the act is not a mere grant of corporate 
powers, but is claimed by us to contain grants of the 
sovereign franchises of the State, it is not within the 
ordinary rule, that a charter is a contract between the 
State and the corporators, laid down in the decisions. 
(See Angell & Ames on Corporations, section 767, and 
note 4.) 

But if such position should be taken, it has been 
met and decided against in 76 Howard. In the case 
there considered, the question to be determined by the 
eourt was, whether a grant of a privilege to a corpor- 
ation of modified taxation, was a contract between the 
State and the corporation. The court held that it was, 
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| 
f 
although it plainly dealt with the highest franchise 0 
State sovereignty, to wit, the power of taxation. These 
are its words: | 


“ Every valuable privilege given by a charter and which con- 
duced to an acceptance of it, and an organization under it, is a con- 
tract.” (See page 380 of that case.) “The charter of a private 
corporation is in the nature of a contract between the State and the 
corporation.” (See page 382.) 

State Bank v. Knoop, 16 How., 369. 


It is self-evident that the valuable privileges given 
to the Hoboken Company by the fourth section of the 
charter was the principal inducement to its acceptance 
and the organization under it. To foster “ commercial 
and shipping interests,” in the language of that section, 
and thereby to attract population and enhance the 
value of its lands, &e., was the main object of the cor- 
porators. 

In 73 Wallace, the same doctrine is emphatically 
re-affirmed. The learned court there conclusively assert 
the law respecting the charters of private corporations. 

“It has so often been decided by this court, that a charter of 
incorporation granted by a State creates a contract between the State 
and the corporators, which the State cannot violate, that it would 


be a work of supererogation to repeat the reasons upon which the 
argument is founded.” 


Wilmington R. R. v. Ried, 13 Wall., 264, 266, 
cited and approved in 
Pacific R. R. v. Maguire, -0 Wall., 36, 43. 
It is submitted that these cases are conclusive, and 
that the charter in the case now before the court is, 
in all its parts, an accepted and continuing contract 
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etween the State and the Hoboken company. _ It is 
ai less conclusively settled, that in construing a char- 
fer contract between a State and a corporation, the 
federal court will not be bound by the construction 
thereof adjudged by the highest court of such State, 
but feels itself absolutely bound to construe it, without 
giving to the decision of the State court any other con- 
sideration than that of an argument. 

The following cases are emphatic and elaborate de- 


terminations on this point, and | call the attention of 


this court to the fact, that in each of them the dis- 


puted point of construction concerned a contraet 


as to the exercise of the SOVOTELYN powers of the State. 
The charter of a corporation contained a provision as 
to the tax to be assessed upon it: but by a subsequent 
act or acts the tax to be so assessed was greatly In- 


ereased. The highest State court had decided that 


this provision in the charter was not a contract, and 
that the subsequent act did not. therefore, impair the 
obligation of a contract. 

ray sf . ‘ ‘ ‘ ’ 

The United States Supreme Court held as follows : 

“The rule observed by this court to follow the construction of 
the statute of the State by its Supreme Court is strongly urged. 
This is done when we are required to administer the laws of a 
State. The establised construction of a statute in the State, is 
received asa part of the statute But we are called in the case 
before us, not to carry into effect a law of the State, but to test 
the validity of such a law by the Constitution of the Union. 
We are exercising an appellate jurisdiction. The decision of the 
Supreme Court is before us for revision, and if their construction 
of the contract in question impairs its obligation, we are required to 
reverse their judgment.” 
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State Bk of Ohio v. Knoop, 16 How., 369, 391. 
This case is cited and approved in Dodge v. Woolsey, 
18 How., 331. 

It will be observed, upon examining the case cited, 
that it was indispensably necessary for the court to 
construe the charter contract, in order to determine 
whether the subsequent statute impaired its obliga- 
tions; and both the State and the Federal court did 
construe it. 

The question in this cause was the same as that 
which arose in State Bank v. Throop, 16 How., 369. 

Upon the contention of counsel that the highest 
State court had construed the charter provision, the 
court adjudged in the following words: 


“We answer to this, as this court has repeatedly said whenever 
an occasion has been presented for its expression, that its rule of in- 
terpretation has invariably been, that the constructions given 
by the courts of the State to State legislation and to State Con- 
stitutions have been conclusive upon this court, with a single ex 
ception, and that is, when it had been called upon to interpret the con- 
tracts of States ‘though they have been made in the forms of law,’ or 
by the instrumentality of a State’s authorized functionaries in 
conformity with State legislation. * * * It never was in- 
tended, and cannot be sustained by any course of reasoning, that 
this court should or could, with fidelity to the Constitution of 
the United States, follow the construction of the Supreme Court 
of a State in such a matter, when it entertained a different 
opinion; and in forming its judgment in such a case, it makes no 
difference in the obligation of this court in reversing the judgment of 
the Supreme Court of a State upon such a contract, whether it be one 
claimed to be such under the form of State legislation, or hus been 
made by a covenant or agreement by the agents of a State, by 


its authority.” 
Jefferson Bank v. Skelly, 1 Black, 427, 443. 
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This case is cited and approved in Bridge Proprie- 
tors v. [Hoboken Co., 1 Wall., 116, 145. 


c, If the fourth section of the charter of the Tloboleen 
Land and Improvement Company be contended to be a 
deed granting local lands, or rights in local lands, rather 
than a contract. 

It is submitted that such a contention is not tenable. 
The fourth section is an integral portion of the charter 
contract. 

But, admitting it to be a deed conveying lands in 
New Jersey, it does not thereby become a question of 
purely local law. It is to be interpreted, as deeds are 
everywhere interpreted, according to the legal effect of 
the granting and /abendum clauses. The words used 
in the fourth section are not words the effect of which 
have been defined by any local statute respecting 
deeds, nor is the section a part of a public statute. 
The simple question is, what is the legal construction 
of this deed, upon the general principles of construction 
settled by the common law? The Federal courts have 
refused to be bound by the decisions of the State 
courts construing particular instruments ‘ater partes 
conveving lands in such State. And, if deeds between 
private persons conveying such lands, cannot be con- 
clusively construed by the courts of such State, it is 
plain that the commanding position and _ irresistible, 
even if unconscious, influence of a State over its own 
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courts, furnishes an additional reason for the grantees 
if of a State to rejoice that the construction of the grants 
é of such State may be reviewed by the Federal courts. 
The following cited cases, | contend, settle conclu- 
sively both the power and the duty of this court to 
construe the fourth section of this charter independ- 
‘ ently of the decision of the State court in 7th Vroom. 
A case in the First United States Circuit, turned 
fl upon the construction of a deed conveying land in 
| | Maine, a judicial construction of which deed had been 
| pronounced by the Supreme Court of Maine, and was 
1. claimed to be controlling. 
Justice Story held as follows: 


é 
f “1 am aware that a construction somewliat different from what 
be has been above stated, has been given to this same deed by the 
L Supreme Court of this State. If this were a question of purely 
local law, we should not hesitate to follow the decision of that 
N learned court, for which we entertain the greatest respect. But 
the interpretation of a deed of this sort is in no just sense a part of the 
| local law. It must be interpreted everywhere in the same man- 
4 ner; that is to say, according to the force of the language used by 
the grantor, and the apparent intentions of the parties deducible 
therefrom.” 
Thomas v. Hatch, 3 Sumner, 170, 176. 
* 
‘ 
‘ 


; A ease in 4 /foward turned upon the construction of 
a mortgage upon land in Maine ; the same or like inter- 

ests had been before presented to and adjudged by the 
; Supreme Court of Maine, which adjudications, it was 
claimed, formed a rule of decision controlling the Fed- 
eral court. 
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The United States Supreme Court held as follows : 


“Tn conclusion, it nas been urged against the judgment we 
have formed in favor of the right of the demandant, that several 
actions have been tried in Maine, where his interests have been 
brought in question as to the premises, and decisions had against 
him, and that such local adjudications in respect to the titles to real 
estate should control the opinions of this court.. But on examining 
the particulars of the cases cited to govern this case, it will be 
seen that the construction of the mortgage to the college, in re- 
spect to this reservation or condition, never appears to have been 
agitated. If it had been, the decision would have been entitled to 
high respect, though it should not be regarded as conclusive on the 
mere construction of a deed as to matters and language belonging to 
the common law, and not to any local statute.” 


Foxcroft v Mallett, 4 How., 353. 379. 


It may be added, that the cases in which it has been 
held that the Federal courts must be bound to follow 
the State courts in adjudications in respect to statutes 
concerning title to land in the State, will be found to 
be cases in which State statutes regulating the mode of 
entry upon, or location, &e., of lands, under general 
land acts, or statutes regulating the descent of, or 
means of the conveyance of lands, were under consid- 
eration. All such acts are public general laws, consti- 
tuting a public policy of the State, and the State 
courts may well be held to be the authoritative ex- 
pounders of such policy. But no case can be found in 
which the construction by a State court of a special 
grant of land by a private act or of a particular deed 
inter partes, has been held to control the Federal 
courts. 
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21 
d, As to the construction of the doctrines of “ alluvion 


accretion,’ and “ dedication.” 


It certainly needs no argument on my part to satisfy 
this court that the law of a/luvion accretion is, in the 
absence of statutory regulation thereof, a part of the 
common law of the land. \t is not pretended that the 
common law on this subject has ever been altered by 
any local statute of the State of New Jersey. The 
decision of the State court, now in question, deals with 
the common law doctrine, and cites the decisions of 
other than the New Jersey courts to sustain its con- 
struction. The State court, by such citations, admits 
that it deals with the subject as a part of the common 
law, and not as local law. 

Nor can I conceive that argument is needed to de- 
monstrate that the dedication of highways by the mak- 
ing and filing of a map, in the absence of any statutory 
regulation of the subject of dedication, is effected purely 
hy force of the principles of the common law. 

Angell on Highways, 2d E/., section 133 ; 
Cincinnati v. White, 6 Peters, 431, 438. 

Dedication by matter in pais is maintained purely 
by the application of the principles of estoppel and in- 
fent. 

Nothing can be clearer than that the doctrines of 
alluvion, of dedication, and of estoppel, are as much 
parts of the general principles of jurisprudence, recog- 


nized by all the States of our Union, as are the doc- 
trines of “negligence,” or of “commercial law ;” and 
the Federal courts have frequently asserted their pre- 


rogative to determine and apply these general princi- f 
ples to the facts of a particular case, without feeling 


bound by the application of such principles to the 
same or like facts set forth in a decision of a State , 
court. Indeed, to do so, the Federal courts must cease 
to be the original expounders of the general principles 
of jurisprudence, and sink into mere repeaters of the 
Babel tongues of the multitudinous State courts, 

That the Federal courts refuse to occupy such a posi- 


a 


tion, is evident from the following authorities : 

In a case which depended wholly upon the construc- 
tion and application of the law of negligence, and in 
which the same act was contended to have been an act 
of negligence, which had been proved to have been 
committed in another case, which was prosecuted in 
the courts of Illinois, and which the Supreme Court of 
that State had adjudged to be an act of negligence, 

Mr. Jnstice Davis uses the following language : 

“It was urged at the bar, that this court in such cases follows y' 
the decision of the lucal courts. Where rules of property in a ' 
State are fulty settled by a series of adjudications, this court adopts 
the decisions of the State courts. But where private rights are to 
be determined by the application of common law rules alone, this 
court, although entertaining for State tribunals the highest 


respect, does not feel bound by their decisions.” % 
Chicago v. Robbins, 2 Black, 418, 428. 


a 


Nor do the Federal courts feel bound by the decisions 


23 
| of the State courts, in the application and construction 
} : of the doctrines of commercial law, which is but a de- 
» FF partment of the common law. 
Carpenter v. Ins. Co., 16 Peters, 495, 511 ; 
7 f Boyce v. Tabb, 18 Wall, 546 ; 
Williams v. Ins. Co., 3 Sumner, 270, 277 ; 
Robinson v. Ins. Co., 3 Sumner, 220, 225. 
' I therefore respectfully submit that this court is not 
bound to follow the decision of the State court in 
, 7th Vroom, but that it is the duty of this court to con- 
sider and adjudge «de novo, the legal rights of the par- 
ties deducible from the facts of the case and the law of 
t the land. 
A. Before entering upon the consideration of the 
proper construction of the charter of 1838, or the grant 7 
‘| of 1869, it is necessary, first, to bear in mind the legal : 
position of the city of Hoboken, the plaintiff. | | 
a. It has acquired no special right of property on 
these streets by its charter, by condemnation, or | 
otherwise ; the public right arises exclusively 
D4 from a common law dedication. And the parties | 
, ~ toa common law dedication are the individual | 
proprietor and the public at large, as distinguished | 
eG. from the municipality. | 
¥ 2 Dillon on Min. Corporations, section 656, | 
and note 1, (3d EA.) ; | 
| 
| 
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Angell on Highways, section 135, (2d Ea.) 
Chief Justice Gibson accurately defines the 
ownership of a common law easement as fol- 


lows : y 
“To the commonwealth here, as to the King + 
in Kngland, belongs the franchise of every high- 
way, as trustee for the public.” 
Y Conner v. Pittsburg, 18 Penna. St., 187, 
189. | 


bh. The primary right of action to prevent en- 

croachment upon, or to recover possession of a 

public highway, is in the State here, and in the 

Crown in England, either by indictment for 
nuisance, by ejectment, or injunction. 

2 Dillon Mun. Corpns, section 660, (3d FAL.) 

And the municipality can maintain eject- 

ment only because the State has, by its charter, 

specially conferred upon it the supervision of 


the highways within its borders. (Dillon, sec- 
tion 660.) And this representative right of i; 


action is an American innovation upon the com- 

mon law of England, where the right of action 
is solely in the Crown. 

Bermondsey v. Brown, L. R., 1 ky. Cas., 

204, 212. y 

The litigant position of ¢i¢s municipality, in 

an action of ejectment in New Jersey, has been 
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adjudged in the New Jersey Supreme Court, to 
be that of a mere representative vindicator of the 
rights of the State. 
Trustees, &c., v. Hoboken, 4 Vr., 13, 19. 

And this decision being a construction of the 
charter of the plaintiff, which is a public statute 
and not a contract, is a rule of decision in this 
court. And that ¢i7s municipal corporation is 
i mere representative, and has no special right 
of property in itself in this easement, is deter- 
mined by the State court in the very case 
about to be reviewed, inasmuch as it is ad- 
judged that the easement belongs to the State, 
‘annot be released by this corporation, and can 
only be released by the action of the State 
legislature. 

Hoboken L. I. Co. v. Hoboken, 7 Vr., 549. 

And it is clear that this litigant representa- 
tion, having its foundation in the supervision of 
streets, granted by the State to the municipality 
bv its charter, cannot extend bevond the streets 
within its corporate limits; and that, as no 
supervision of the lands of the State below high 
water mark, or of the waters covering the same, 
is granted to the municipality by its charter, 
the plaintiff cannot maintain ejectment or 
other action to remove a “ purpresture” below 


Ce 


26 


high water mark as it existed in 1855, the date 
of its municipal charter. 

It also results, that, as the municipal corpora- 
tion is a mere creature of the State, and a mere 
representative of the rights of the State, it is 
estopped to deny any rights or powers claimed 
or exercised by the State in the lands below 
high water mark, or the waters now or formerly 
covering the same, and it is, in faet, estopped 
to deny any right or power of the State, the 
exercise of which is involved in the grant of 
the charter of the Hoboken Land and Improve- 
ment Company, or in the grant to the United 
Companies. And it is equally estopped, to 
deny the efficiency and applicability of any 
legislative act, which restricts the right of 
action of the State, by way of Statutory Limi- 


tation. 


B. Preliminarily to considering the construction of 


the charter and grant to the private corporations, we 
must, secondly, bear in mind what rights and powers 


State claims in and over the lands below the 


(f 


ancient natural high water mark in its tidal waters, 


and its highways. 


. The State of New Jersey claims to be the owner 


in fee of all lands in tidal waters below natural 


/ 


( 


@ 


high water mark, and to have power to alien the 
same, or to license or grant the exclusive use and . 
possession both of the lands and the waters cover- 
ing the same to private persons. And the 
validity of such claim has been adjudged by the 
highest court of the State. 
Stevens v. Paterson, d&e., R. R., 5 Vroom, 
O32, SIT-54G, 
As well as in its subordinate courts. 
Gough v. Bell, 2 Zab., 441, 457-9 ; 
4 Glover v. Powell, 2 Stock., 211, 223-4. 
And the legislature has repeatedly provided 
for the exercise of these rights and powers. 
‘“ Wharf Act” of March 18, 1851, Nixon, 
ISGS, page 1025: 
* Riparian Act” of 1869, Revision, page 
IS2. 


Lb. The State absolutely repudiates the existence of 


“_—i- - 


any rights whatever in the owner of upland ad- 


joining its tidal waters, either in such waters or 
in the lands under the same, other or greater | 
| 


than the right therein of everv other citizen of 


' 
; the State. 
{ , Sevens v. Paterson. de.. PR. R.. ubi supra, | 

page IIS—40. | 


The State claims the property in all easements of 
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highway within its borders, and the power to 
vacate the same at the legislative will. The 
exercise of this power, through the deputized 
agents of the State for that purpose, was pro- 
vided for as early as June 1, 1799 ( Paterson's 
Laws, page 387,) and has ever since been exer- 
cised. | 

The only restraint upon the legislative power 
of vacation is that prescribed by the amendment 
to the State Constitution, adopted Sept. 28, 1875, 
(long after the charter and grant now to be 
construed,) which amendment prohibits the 
vacation of a highway by a private, local or 
special law, (Constitution of N. J., Art. 4, See. 
7, Par. I1.. Rev., page xaeaeviit.) Before the 
adoption of that amendment the legislature had 
power to vacate by a private act, and any such 
vacation, made by the charter of 1838 or the 
grant of 1869, was valid. 

The plenary power of the legislature to vacate 
highways (subect now, of course, to the consti- 
tional restriction,) has been adjudged by the 
highest State court, and as against the plaintiff 
in this suit. 

Hoboken Land and Improvement Co. v. F- 


boheen, 7 Vroom, 540, 549, 


— — 


a 
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C. As a further preliminary to construing the char- 

ter of 1838, and the grant of 1869, it must be borne 
in mind that in this suit the plaintiff represents only 
the rights of the State, and that its title to the loeus in 
quo is only that of the State, which alone the municipal 
corporation represents. And that the plaintiff has no 
other right of action than that possessed by the State. 

The title of the plaintiff can derive no additional 
strength from any alleged right of private lot owners to 
an easement over the locus in quo. No private rights 
of easement are in question in the cause, nor can the 
plaintiff represent them. Only the alleged public ease- 
ment can be asserted or considered. 

The position results as follows : 

The State of New Jersey, claiming to be the owner 
in fee of the lands under water, and of the waters cov- 
ering the same in the Hudson river, in front of the 
lands of Col. John Stevens, or his heirs, adjoining high 
water mark, and denying that said Stevens or his heirs 
were entitled to any right or privilege in, or power over, 
said lands under water or said waters, arising from 
such ownership of the upland, and claiming unlimited 
power to vacate public easements over either land or 
water within the boundaries of the State, on February 
21, 1838, entered into a contract with the Hoboken 
Land and Improvement Company, evidenced by the 
charter of that company. (/amphlet Laws of 1838, 
page 92.) What rights to the /ocus in quo passed by 
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that charter’? The State claiming the same rights and 
powers, by a private act passed March 31, 1869, 
granted certain rights to the “ United Companies.” 
(Pamphlet Laws of 1869, page 1026.) What rights to 


the locus in quo passed by that grant ? 


1. What rights to the locus in quo did the lobolcen L. 


& Imp t Co. acquire under its charter of Feb, 21, 1838 7 


a. The declared purpose of the legislature in em- 
powering the company to fill up the /ocus in quo, and 


to construct docks, &c., thereon, “ requisite or proper 


for commercial and shipping purposes,” (see Sec. 4 of 


charter,) was to regulate and encourage foreign and 
inter-state commerce. There can be no doubt that the 
State had the power to do so, subject only to the para- 
mount power of Congress over the same subject. Until 
Congress shall have enacted some regulation of com- 
merce inconsistent with the grant of section 4, the 


erant is valid. 


6. It may be contended by the plaintiff that section 
4 is not a grant, but merely a revocable license. But 
we answer: (1) that the section is a legislative grant 
of a corporate franchise, to fill up, occupy and enjoy 
the locus tn quo so long as the charter endures, and 
that it is evidenced by the highest muniment of title. 
Langdean v. Hanes, 21 Wall., 321 ; 


a 


31 


—_ 


Ryan v. Carter, 93 UL S., 78 ; 


Whitney v. Morrow, 112 U. S., G93. 
And (2) that even if the section were but a license, yet 
not only has such license not been revoked, but it has 
been expressly confirmed by section 3 of the public act 
of 1869, hereinbefore cited. 


ce. The fourth seetion of the charter expressly grants 
to that company power “to fi// up, occupy, possess and 
enjoy all land covered with water, fronting and adjotn- 
ing the lands that mav be owned by them,” and to 
“construct thereon wharves, harbors, piers and_ slips, 
and all other structures requisite or proper for com- 
mereial and shipping purposes,” provided that the 
company should not exercise these powers “ immedi- 
ately in front of the lands of any offer person or per- 
sons owning down to the water.” 

Second street, in. Hoboken, was dedicated to high 
water mark by the Loss Map of Col. Stevens, in 1804, 
and the /ocus in quo is a portion of lands filled, and a 
pier built immediately in front of Second street. The 


fee in the land over which the easement of that street 


extends, was in the heirs or grantees of Col. John Ste- 
vens at the date of the charter, and was conveyed to 
the Hoboken Land and Improvement Company by 
them in 1869; the easement of the street was then held 
and possessed, and still is, by the State of New Jersey. 
The State court has adjudged that, at the date of the 


“) 
Vv 


charter, the State was such “ other person” as was in- 
tended by the proviso in section 4; and that, by 


virtue of the possession of the street easement, it was . 4 
an owner of land down to the water. A \ 


I respectfully submit that, if in a contract between 
two parties, (and this section is an accepted and exe- 
cuted contract,) or in a deed of grant by one party to 7 
another, the rights of any other person are exempted 


from the operation thereof, the legal construction of those | 


words is, that the parties meant other persons than the 
parties to the contract or deed, And 1 venture to aver 
that the adjudication of the State court, that when a 
covenantor or grantor in a contract or grant, excepts 
from the operation of the instrument the rights of other 
persons, he thereby excepts his own rights from passing 
thereby, introduces a rule of construction as unique as 
it is untenable. I do not think it ts necessary to argue 
this position. | 

I also submit that the adjudication of the State 


court that the ownership of a /ighway easement: over 


land rs an ownership of the land, is an entirely novel 
subversion of the common law of easements unknown 
in any other State. So far as I know, no text-book, 
nor any decision in England or America, can be cited } 
in support of this amazing doctrine. The State court f 


actually likens the ownership of an easement in land 


to “an estate for life or years, or of uncertain duration 


less than a fee.” Nay, in the next clause, the learned 
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court in substance adjudge, “ with respect to land over 
which streets have been laid, the ownership, for all sub- 
stantial purposes, is in the public!’ This, surely, is a 
novel, and a very long step in the abrogation of private 
rights of property. 

| admit the modern decisions have largely increased 
the servitudes for urban uses, to which a street ease- 
ment subjects the fee, but | assert that no court but 
this State court ever adjudged that this inerease in 
servitudes converted an easement in to an ownership of 
the land. 

The doctrine of the common law is, that an easement 
is a liberty or privilege or advantage in land, without 
profit, existing distinct from an ownership of the soil; 
and an easement of highway comprehends merely the 
right of passing, repassing, repairing and ordinary 
urban uses, but does not comprehend any interest in 
the land, nor touch the freehold estate therein. 

Pomeroy ve Milis. 3 Vt... 279 : 

Webber v. Kkastern R. RR. Co.. 2 Mete., 147, 151 ; 

? Smith Lead. Cases, pp. 158, 162, (7th Am. Fal.) ; 
Phila. & Trenton R. Ro Co. 6 Wharton, 25 


Dillon on Mun. Corporations, section G33. (el i 


| respectfully submit) that the State was neither an 
‘other person” nor a person “ owniag” lands down to 
the water, within the meaning of the proviso, and that 
the Hoboken Land and Improvement Company law- 
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fully acquired the land and waters in front of Second 


street. 


d, But if the learned court rightly enlarged the 


easement of the State 7 the shore land into am omner- 
ship of such land, then the State must take such 
ownership cam onere. The State cannot play fast and 
loose with the Hoboken Company : it cannot. claim an 


easeinent to be an ownership, a virtual f/f/e to land 


for the purpose of fettering the grant in this private 


charter, and thereatter reject its claim and adjudwed 
right when its own public law is proposed to be ap- 
plied to such right. 

Now the evidence clearly shows that this alleged title 
of the State accrued, aus to the locus ‘i (PHO, long before 
the vear 1850; and the evidence is equally clear that 
the Hoboken Company and the defendants have con- 
tinuously possessed, and have ervcluded the State Arrow the 
possessron of the locus rn quo, under a continuous clacm 
of title thereto, from a period long before the vear 
1850; and the possession of the Hoboken Company 
and the defendant has been the actual ped/s possess/o, 
by actual enclosure and use of the /ocus om Ho. The 
right of action to recover } ssession, therefore, aecrucd to 
the State at least as early as January l ISSO. The writs 
in the pending actions are tested, respectively, August 
14th and September 21st, 1878. The defendant and 
its erantor have therefore exercised an Open, HAOLIOUS 


and continued adverse POSSESSTO) of the locus sn quo for 
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at least 27 years hefore the commencement of this suat. 
Such an adverse possession confers a complete title in 
New Jersey as against any claimant who is within the 
operation of the Statute of Limitations. 

Now if the State be the virtal owner of the land in 
which it possesses an easement of highway, as it claims 
and the State court has adjudged it to be, and there- 
fore was bv virtue of such easement, “owning lands 
down to the water,” within the fair meaning of section 4 
of the charter of Feb, 21, 1838, by the same construe- 
tion the State was the owner of the locus in quo on Jan- 
uarv 1, 1850, within the fair meaning of the words of 
section 20 of the Statute of Limitations. 

Revision. page SOT. section 2O: 

Ni.von s Digest, IS6S. page D113. section 20: 

“Sec. 20. That no person or persons, bodies politic, or corpor- 
ate, shall be sued or impleaded by the State of New Jersey, for 
anv lands, tenements, or hereditaments, or for any rents, revenues, 
issues or profits thereof, but within twenty years after the right, 
title, or cause of action to the same shall accrue, and not after.” 

Rev. page 597. 

Nor can the plaintiff evade the force of this conten- 
tion by citing the decisions of the State courts of New 
Jersey, that at common law the owner of the soil can- 
not, by exclusive user for twenty vears, oust the public 
from its user of the highway and acquire title by pre- 
scription, No case in New Jersey can be found which 
pretends that the doctrine so pronounced 1s anything 


more than the enunciation of the common law princi- 
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ple, “ nullum tempus oecurrit regi.” 1 admit the sound- 
ness of the decisions; but the case now in hand does 
not present the question of barring the action of the 
State by the common law doctrine, or by any analogy 
to the Statute of Limitations, but it presents the con- 
sideration that the State is barred by the positive and 
express enactment of the Statute of Limitations. And 
[ further assert that no case can be found in New Jer- 
sey which holds that the section cited does not apply 
to, nor bar the State’s action of ejectment to recover 
the possession and use of land by way of highway 
easement. Two of the leading cases expressly admit 
that the public right will be lost by the twenty vears, 
bar if the State is included within the provisions of 
the Statute of Limitations, but not one of them con- 
siders the actual existing statute. The inference is 
irresistible, either, that (1.) The learned courts were 
ignorant of section 20 of the statute; or, (2.) That 
they never dreamed that the easement of highway over 
the land constituted an ownership of the land, as de- 
cided in 7 Vroom. 
Cross v. Morristown, 3 OC. be. G.. 305, 311; 
Tainter v. Morristown, 4 CO. Bb. OG... 46, 59-60. 

I therefore repeat, that if the State's easement, via. 
Second street, was an “owning of the land down to the 
water,’ within the words of section 4, of the Hoboken 
Land Improvement Company, then it is clear that the 
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State, being such owner, is barred by section 20 of the 
| Statute of Limitations. 


2. If the plaintiff disavows claiming the locus in quo 

\s by virtue of the alleged title of the State to the easement 

| of Second street and River street, and derives title from 

: a source other than the sovereign, then its title ts 


4 special and private, and its action is barred by seetion 
| 1) of the Statute of Limitations. 


5. | further submit, irrespective of the question, 


whether an easement in land is an ownership of land, 
that if the State had an easement in the locus in quo, it 
possessed such easement as early as 1850, and its right 
of action therefor had then accrued. 

Now, an easement of wav is, bevond question, an 
hereditament. 

Z Washburn Real Property, (Pel kad...) page 276, 
section 3; 
Angell on Highways, (2d FAL.) pages 1, 2. 

And the hereditament of pud/ice highway so far 
savors of the realty as to be the proper subject matter 
of an action of ejectment. 

Barelay v. Howells Lessee. G Peters. 498 : 
(Tneinnati ve. White. 10 Peters. 63] : 
Hobohen Co. v. Hoboken, 7 Vr.. 540, 544-5. 

And indeed, if this be not so, the plaintiff must be 

non-suited in this cause. 


Now. section 20 of the Statute of Limitations ex- 


pressly bars the State from suing or impleading any 
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corporate body for any hereditament, save within 20 
years after the right of action has accrued. This suit 
was commenced for a hereditament, and more than 27 
years after the right of action accrued is expressly 
barred. 

4. Nor is the defendant deprived of this defence 
because it has not pleaded the Statute of Limitations. 


It was always a competent defence, under the plea of 


the general issue, in the old form of the action of eject- 
ment. 
Adams on Myectment, kil, of 1840. page PTO. 

And under the present statutory plea the defendant 
may avail itself of anv defence that could be made 
under the general issue in the old form of the action. 

Stewart v. Cam. && Amboy R. R., 4 Vr.. 115. 


e. The casein 5 Denio, cited by the State court, if law 
(which | doubt) is not in point. That was a case of 
mere license by the State to build a wharf—the ease 
here is @ contract and grant by which the State em- 
powered and the company agreed to enter upon, the 
transforming an immense tract of “mud flats” into 
building lots, harbors, docks and piers for commercial 
and shipping purposes. The scheme required, and has 
been executed, at an expense of hundreds of thousands 
of dollars, and its object was to promote the public in- 
terests of the State by providing a rival harbor to that 
of New York, and securing to this State a share in the 
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foreign commerce via Raritan Bay and Sandy Hook. 


The enterprise has succeeded ; a large foreign commerce 
is now diverted to the shores of the State, and an ob- 
scure hamlet which, in 1840, had barely 1,200 inhabi- 
tants, is now a rich and busy commercial seaport, with 
a population of 31,000. Can this’ enterprise be 
likened to, or its terms and objects be construed in 


conformity to, the license in 5 Denio ? 


f. As to River street, which lies far to the north- 
ward of and /Jaterally from the locus im quo, by what 
possible perversion of the meaning of words, can the 
locus in quo be contended to be im front of that street ? 

Can it be pretended that the State intended only to 
erant to the Hoboken Company the right to take 
possession of its lands under water and of the waters 
covering the same, only so far eastward as to a line 
which would be coincident with the western line of 
River street, if that street were extended across the 
lands and waters of the State? What view of the 
words, purport, or object of the grant can justify such 
a construction? If the grant cannot be so limited, 
then the right of the Hoboken Company is clear to 
appropriate the lands and witers continuously east- 
ward to such line as is reasonably consistent with a 
fuir use of the grant. If so, it certainly cannot be con- 
tended that the Hoboken Company was legally bound 
to leave « water gap, coincident with what would be 


River street, if that street were extended. That would 
destroy the contemplated enterprise. And if the Ho- 


boken Company were not bound to leave such water 


gap, and have /awfully appropriated that space by 
force of the grant, then | respectfully ask, by what 
legal legerdemain can an easement of highway, via 
tiver street, be conjured into existence over the lawful 


property of the Hoboken Company or its grantees 7 


yg. But the State court, seeking to strengthen its ad- 
judication, takes the ¢round that. although the dedica- 
tion of Second street was fo high mater mark only, and 
did not purport to extend ¢vfo the water or over the 
land covered therewith, and although any attempted 
dedication of the street below high water mark in 
1804 would have been wholly inoperative (7th Vroon), 
adjudges that, nevertheless, the State having granted 
the land and water, so unburdened, to the Hoboken 
Company, with power to fill it up and build piers, &e.. 
thereon, and the Hoboken Company having purchased 
Stevens land. that the instant the Hoboken Company 
filied in and built a pier in front of Third street, the 
street would) be extended over such land and pier to 
the water, by operation of law. In support of this 
opinion the court cites 70 Peters, 717, in whieh case 
an a/uvion accretion in front of land dedicated to the 
use of a levee, was held to be subject to the easement 


of the levee. The ease is good law, because the allu- 
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vion land is, at common law, parcel of the original land, 
and is held by the same title ; if the deed for the original 
tract conveved but 10 acres, and the alluvion is of 100 
additional acres, the whole 110 acres are one tract 
held by the same title. 

But in the case in hand, there is no alluvion acere- 
tion—there is no aceretion whatever. The land and 
water in front of Stevens’ land were the exclusive prop- 
erty of the State, in which neither Stevens nor any 
other person had either title or interest; there was no 
privity of title between the title of the State and that 
of Stevens, nor, when the Hoboken Company acquired 
the title of Stevens to his land, and the title of the 
State to its land and water, did this uniting of the 
ownership of two separate tracts consolidate the inde- 
pendent titles and make the one tract parcel of the 
other. If A, owning a tract of 500 acres, lays it out 
in a town plot, and then buys an adjoining tract and 
does not lay it out as a town plot, could it be contend- 
ed that the streets dedicated over the first tract become, 
by operation of law, extended over the second tract ? 
That is the precise situation in this case. Stevens ac- 
quired the first tract and dedicated streets to the adja- 
cent property of the State. The Hoboken Company 
acquired the Stevens tract, with the streets thus dedi- 
cated; and subsequently acquired the State tract, and 
did not dedicate streets pon the /ocus in quo. By what 
conceivable logical application of the doctrine of dedi- 
6 


cation, or estoppel, are the streets to be extended over 


the locus in quo? 

It will be observed that the State court fmputes to 
Col, Stevens an sutent by his dedication to give to Ais 
grantees of the lots mapped out on the Loss Map some 
undefined privileges in the Hudson river. The answer 
Is two-fold. /vrst, that we are not dealing with the 
rights of those grantees in this suit, but with the rights 
of the State. And, second, the dedication is only to 
“high water mark,” and is perfectly consistent with 
the intent to dedicate only to the boundary of his 
land. Tt is fundamental law that the eftal principle of 
dedication is the intent of the dedicator, and that such — 
Intent must be wnequirocally manifested by him. 

Angell on [lighways, section 142. 

Now if the facts are as consistent with the intent to 
dedicate only so far as he owned, as with the intent to 
vive a privilege upon adjoining lands whieh he did not 
own, how can the latter intent be said to be wnequiro- 
cally manifested 7 

Again, the State court cites 7 Beas., 548, but) in 
that case the Jersev Associates, the dedicators of the 
street. oarned both the upland and the land under water at 
the time of the dedication (4 Tlalst. Chane y. 727). and 
the dedication was held to be of a street over all they 
owned. In our case, Stevens did not own the land 


under water, did not pretend to dedicate the street over 
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it, and the State court adjudges (7 Vroom) did not, by 
his dedication, in anvwise affect the land under water. 

Again. the court cite 2 Me Carter, 64, but in that case 
the party was a mere trespasser on the highway, and 
filled in the lands under water without a shadow of 
erant or license from the State. Of course he was 
estopped to deny that the highway extended over the 
land filled in. 

Why the court cited G Peters, 498, 1 am unable to 
discern. The case determines that, if the agent of the 
proprietors declared, at the time of publishing a plan 
of town lots, a strip of land along a river to be dedi- 
cated to public use, it was a valid dedication of such 
strip, although it-was not delineated on the plan as 
part of the street. 

It is submitted that the decision of the State court 
in this respect violates the settled principles of the law 
of alluvion and dedication, and is not sustained either 
by the cases cited er by any other case. At least, I 


know of none. 


h. The State court, still further to strengthen its 
construction of the charter, “ that by operation of law 
the easement of the street, though non-existent over 
the land and waters in the Hudson while owned by 


the State, sprang into immediate existence so soon as 


eranted by the State to the Hoboken Company,’ ad- 
judges further, that although the State, by the char- 


ter, intended to and did grant to the Hoboken Com- 
pany the proprietary title of the State in the lands 
under water, vet that the State did not intend to, and 
did not, grant to that company any sovereign title of 
the State sn the waters covering said lands; and the 
court invokes the familiar principle that a grant from 
the State conveys nothing but what is expressed therein, 
or necessarily included within the scope of the grant, 
and, a fortiori, when a sovereign right, such as “ high- 
way easement,’ is in question. [ admit the prinei- 
ple, but contend that the grant did necessarily include 
the release and extinguishment of the State’s sovereign 
right of highway in and over the waters of the Hudson 
in front of the lands owned by the Hoboken Company. 

It can hardly be necessary to cite authorities for 
the position, that a public highway existed visibly over 
the waters of the Hludson river below high water 
mark, in 18358, the date of this grant, and that the 
State then held this sovereign right. \t was an apparent 
notorious sovereign right of highway, openly and con- 
tinuously enjoved by the public. Over every foot of 
the waters of the Hudson in front of Hoboken the pub- 
lic had and exercised the right of free passage in every 
direction. Yet the charter of 1888 expressly empow- 
ered the Hoboken Company to erect upon this viszble 
highway wounds of earth, harbors, docks and_ piers, 
and any kind of structure for commercial or shipping 


purposes, and to exclude the public wholly from passing 
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and repassing over the same, and to possess and occupy 
the same. Now can anv one have the hardihood to 
contend that the State did not (ntend to, and did not, 


release and extinguish this sovereign right of highway ? 


Was not such vacation not only necessarilg ineluded in 
the scope of, but clearly expressed in the grant? Can 


it be pretended that the State did not intend to grant 
the rights to appropriate the water as well as the land 
it covered, to the exclusive use of the grantee for the 
purpose of converting the same into docks, piers, &e. 
But it mav be said, the State only intended to release 
the easement of navigation over the waters In question : 
but observe, that even this limited contention admits 
that the State d/d mean to relinquish a part of its sov- 
ereign right of highway. The contention thus modified 
is thus formulated: “ The State intended to and did re- 
lease and extinguish the only sovereign right of highway 
which existed over the waters in question at the time of 
the yrant, (for the State denies that Stevens’ dedication 
created any easement below high water mark, 7 Vr., 
546), but did not intend to release the latent easement 
which that dedication would impress upon the land 
and water below high water mark, (2 favor of the State, 
so soon as the grant took effect.” To this I answer, 
that such a construction of the grant would violate 
the settled principles of law. [| contend that when a 
erantor vests in his grantee all lis existing rights of a 
certain character, he is estopped to set up a new and 
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like right as having vested in him, arising from and 
created by such grant or acts which were expressly 
authorized by the grant. [| submit that the legislature 
intended to and did, by this charter, release and extin- 
guish ail sovereign rights of highway in and over the 
lands and waters in question. 

The legislature itself has so construed this charter. 
In the charter of the city of Hoboken (Pamphlet Laws 
of 1855, page 448,) by the fortieth section, seventh 
clause, authorized the city to builda public dock at the 
foot of Third street. To do this it would be necessary 
to extend Third street, which, as we contend, had not 
been dedicated to the location of the water in 1855, 
and accordingly, by section fifty-three of the same char- 
ter, “ to take any lands that they may judge necessary 
for the openiny of Third street, wpon paying the owner 
the fair value of the lands taken ;’ and by section 
seventy-two it was expressly declared “ that nothing in 
this act shall'be construed to ctnterfere with or impair 
the vested rights and privileges of any person or corpora- 
tion whatever, except as to property taken for public 
use Upon compensation.” 

These clauses, read together, are a plain declaration, 
by the legislature, that the State had no easement to 
extend 7hird street over the land filled in under the 
charter of 1838, to the water, and that it could only 
be so extended by the exercise of eminent domain, and 


that the Hoboken Company had vested rights and owned 
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E lands which must necessarily be taken in order to extend 
that street. No other person or corporation could 
have been intended in this connection. And if the 
State had no power to extend 7hird street over the 
s) lands filled in, except by the exercise of eminent do- 
main, it could not have such power in respect to Second 


street. 
Such legislative construction, if not conclusive, is most 
significant and potential, | 
Pompton v. Cooper Union, 11 Otto, 196, 20-. 
It is submitted that the Pennsylvania Railroad Com- 


pany are entitled, under the Hoboken Company’s char- 
ter of 1838, to hold the /ocus in quo unburdened by 
anv easement of highway owned by the State, and that 
this suit is but a device of the city of Hoboken for 
taking the /ocus in quo, without compensation therefor, 


ows a Ai sil a | ws 
- a 


? 


in direct violation of its charter. 
But if this court shall not be of this opinion, I con- 


tend that the subsequent grant to the United Compa- 
nies in 1869, conclusively establishes the rights of the 


Pennsylvania Railroad Company. 


2. What rights did the United ¢ OM panies MCYUrre hy 
the grant of March 31, 1869? (Pamp. Laws of 1859, 


page 1026.) 


It is apparent from the preceding discussion, that we 
contend that the State had, beyond all doubt, granted to 
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the Hoboken Company a// the rights in the lands and 
waters that it could grant, and that neither the State, 
nor the State court, pretend that anything was ex- 
cepted from that grant, excepting the right to fill in 
and erect docks, &e., in front of the streets dedicated 
upon the upland. The United Companies, in 1869, 
held by purchase from the Hoboken Company a parcel 
of land, a part of which, comprising the /oeus im quo, 
had been filled in immediately in front of Third street, 
and sidewise toward River street. The power of the 
United Companies to build docks and piers in front of 
such part of that tract as was not immediately in front 
of Third street, was ample, under the contract of 1838. 
As to the power to build docks and piers in front. of 
that part of the purchase from the Hoboken Company 
which had been filled in- immediately in front of Third 


street, let it be granted, for the purposes of this branch 


of the argument, that if was not given by the act of 
1838. 


In this condition of things, the United Companies 
offered to the State the sum of $20,000 for (as is dis- 
tinetly admitted by the State in the preamble to the act 
of Mareh 31, 1869.) “ the right and privilege of erect- 
ing and making wharves, piers and other improvements 


,* 


mn front of other lands how owned by or in trust for 


them, so that they Huey safely male such improvements is 


they may find necessary to facilitate their business.” 
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Among those other lands owned by or in trust for them, 
was the tract purchased of the Hoboken Company. 
It will not be disputed, that this latter grant was 
cumulative to the act of 1838; it cannot be gravely 
contended that the United Companies offered to pay 
$20,000 for any other purpose, save for the purposes 
of obtaining powers and rights which, it might be 
contended by the State, had not been granted by the 
‘= act of 1838. Their declared object was that they might 
safely make improvements in front of this tract, among 
others, owned by or in trust for them. Their offer 
was accepted by the State, with the provisos that they 
should pay the money before July 1, 1869, which they 
did; and that they should file, in the office of the seere- 


‘ tary of state, before July 1, 1869, a map and deserip- 
; tion of the lands in front of which the grant was to 
ie take effect, and thev did so file a map comprising the 


y locus in quo. 

The grant empowered the “ United Companies” to 
reclaim and erect wharves and other improvements in 
front of any lands owned by or in trust for them, sub- 
ject to no other restrictions than the regulations, as to 
solid filling and pier lines theretofore recommended by 
the Riparian Commissioners. 

The State court construed the proviso in the fourth 
section of the act of 1838 (that land should not be 
filled in immediately in front of the lands of other per- 
sons owning down to the water,) as saving from the 
7 
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grant the lands and waters of the State in front of 
dedicated streets, on the ground that as the State 
owned the easement thereof to the water, it was 
another person owning land down to the water. But 
not only is such proviso eliminated from thes grant, but 
in its stead is inserted that it is made with no other re- 
striction than that of its extent perpendicularly to the 
shore. The proviso in the former grant. which was 
construed to limit the /ateral extent along the shore, 
was eliminated from this grant ; the United Companies 
were authorized to fill in, in front of any land owned 
by them (whether subject to an easement or not), and 
without (ini other restriction than those recommended 
by the Riparian Commissioners, and were assured of 
the perfect safety of such improvements when made. 
They have made them at a great expense, with full 
notice to the State, upon lands described on the map 
tiled by them, comprising the focus in quo. 

And now, after a lapse of years, a municipal cor- 
poration, speaking for the State, avers: “ You were 
deluded ; you have not obtained the safety vou sought, 
but rather the sudden destruction of vour works; your 
money was paid for nought ; you obtained nothing by 


vour grant; by the words ‘no other restrictions, the 


State meant to subject vou to the same restriction as 


is expressed. in the proviso of the fourth section of the 
act of 1838." 


1 submit to this court that the contention of the 


he 


g™ 


* 
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plaintiff is unfounded, and that the preamble and 
words of the grant of 1869 fully reiease and discharge 
the locus in quo from any claim of an easement of 
dedicated streets which might have been set up under 
the charter of 1838. 

It may be contended, that the grant of 1869 covers 
other lands of the United Companies besides the tract 
conveyed by the Hoboken Company, and that the 
$20,000 was not paid for the /ocus in quo only. Be it 
so. Yet it is indisputable, that the grant of 1869 
conveyed to the United Companies power to fill in and 
appropriate the waters in front of the tract conveyed 
by the Hoboken Company, as well as in front of the 
other lands owned by them, and that this privilege was 
a part of the grant for which they paid $20,000. It is 
equally clear, that as to this tract, the United Com- 
panies paid and the State received a consideration for 
something which was not given by the charter of 1838. 
Yet there could have been nothing to give except the 
release of this alleged claim of a springing easement of 
highway. It is admitted that the charter of 1838 had 
given power to appropriate to exclusive use for docks 
and piers, all the lands and waters, except those in 
front of the streets. At the time of the grant of 1869, 
therefore, there was nothing additional which the State 
could give to the United Companies, save the right to 
appropriate the lands and waters in front of Second street. 
Unless it be contended that the intent of the United 
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Companies was to pay their money for no privilege in 
front of this tract. and that it was the intent of the 
State to receive the money without granting any priv- 
ilege as to this tract, we are shut up to the legal con- 
clusion that it was the intent of both parties to convey 
the right to appropriate the lands and waters in front 
of Second street. The grant, beyond doubt, ¢s opera- 
tive as to the tract conveyed by the Hoboken Company 
to the United Companies, and was intended so to be: 


and the only way in which it could operate was, to vest 


in the United Companies the exclusive possession of 


the /oeus im quo. 

And | further submit that this construction of the 
act is greatly strengthened by the sedulous care of the 
legislature in the simultaneous public Riparian Com- 
mission Act (fev., page 982,) to exempt (by the third 
section thereof) the United Companies from any provi- 
sions of that act inconsistent with the grant to those 
companies. 

| respectfully submit that judgment should be en- 
tered for the defendant. 
ae. iy 
(Dathet <LAuvnevwecte/ 


ionere, Trenton, N. J. 
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Port 1. 


The decision of the New Jersey Court of Errors 
(Hoboken Land and Improvement Company v. Hoboken, 
36 N. J. Law Rep. (7 Vroom), 540,) is not a rule of 
decision in this court : 

a. Because, the act therein construed (Pamp. Laws 
of New Jersey, 1838, page 24,) is a private act, and not 
a public statute; 1, relating to particular persons, 


9 


i 


and not to the general inhabitants, (Williamson +. 
Berry, 8 How., 543.) 
b. Because, said act is a private charter, and there- 


fore a contract between the State and the company. 
Bank v. Knoop, 16 How., 380, 382, 391; 
Railroad v. Ried, 13° Wall... 43 ; 
Bank v. Skelly, 1 Black, 443. 

c. Beeause, section 4 of said charter is a grant of the 

locus in quo to the company, having the force of a deed, 
Whitney v. Morrow, 112 U.S., G98 ; 
Thomas v. Hatch, 3 Sumner, 176 ; 
hoxwcroft v. Mallett, 4 How., 379. 

d, Beeause, the decision of the State court is a econ- 
struction of the common law doctrines of “ alluvion ” 
and “ dedication.” 

Angell on [ighways, 2d Hl., sec. 133 ; 
Cincinnati ve White, 6 Peters, 438 : 
Chicago v. Robbins, 2 Black, 428. 


Pomt 2. 


The mayor, &c., of Hoboken, is not the owner of, or 
trustee in whom the easement of highway in the streets 
of Hoboken is vested; and in this suit it is only the 
litigant representative of the State : 

a. Because, the parties to a common law dedication 
are the individual proprietor and the publie at large, 


as distinguished from the municipality. 
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2? Dillon Mun. Corporations, 3d FAl., sec. 656, and 
note 1; 

Angell on Highways, 2d Ed., sec. 135 ; 

Conner v. Pittsburg, 18 Penna. St., 189. 

b. Because, the primary right to bring this suit is in 
the State, and the municipality can maintain this suit 
only because the State has specially conferred upon it, 
by its charter, the supervision of highways within its 
borders. 

2 Dillon Min. Corporations, 3d EAL, sec. 660 ; 
Trustees, &ec., v. Hobolken, 33 N. J. Law Rep., 19 ; 
Hoboken Co. v. Hoboken, 36 N. J. Law Rep., 549. 

«. And the municipality, being a mere agent of the 


State, is estopped to deny any rights or powers claimed 


or exercised by the State in the charter of the Hoboken 


Company, or in the grant to the United Companies. 


Pot 3. 


The State claims to have held title to the locus in 
quo in fee, at the time of the grant to the company ; 


and to have power to grant the exclusive use thereof 


to its grantees. 
(rough v. Bell, 4 Zab., 24 N. J. 1., 457-9 ; 
Glover v. Powell, 2 Stochk., 10 N. J. ky., 223-4 ; 
Stevens v. Paterson R. RR. 5 Vr. 34 N. od. L., 

537, He. 
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And it has exercised such claimed powers by statutes: i. 
Nixon's Digest 1868, 1025 ; 
Revision of 1877, 982 ; 
and by the fourth section of the charter of the com- 
pany. This power the plaintiff in error is estopped to . 


deny. 
Port 4. 


The State claims the power to vacate highways at 
its discretion. 
Hoboken Co. v. Hoboken, 7 Vr.. 36 .N. J. L., 549. 
At the time of the grant to the company, in 1838, 
this power could be exercised by the State legislature 
without restraint. The only restraint upon this legis- 
lative power was imposed by the constitutional amend- 
ment, adopted September 28, 1875, prohibiting the 
vacation of a highway by a private, local or special 
law. | 
(onstitution of N. J., Rev. of 1877, vari. 


Any vacation by the private act of 1838, the char- 


ter of the company, was constitutional and effectual. 


Point 5. 


The locus in quo is wholly within the State. The 
State granted to the Hoboken Company, by section 4 
of the charter of 1838, the franchise and power to 
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“construct thereon wharves, harbors, piers and_ slips, 
and all other structures requisite or proper for commer- 
eral and sha pping purposes.” The grant was therefore 
a valid regulation of the use of the locus in quo, until 
congress shall make an inconsistent regulation thereof. 


Escanaba Co. v. Chicago, 107 U. 8., 678. 
Point 6. 


The rights and powers conferred upon the company 
by section 4 of the charter of 1838, constitute a grant 
by deed of the use of the entire locus tn quo. 

a. It is a grant of the franchise to occupy and enjoy 
the same, so long as the charter endures, evidenced by 


the highest muniment of title. 
Whitney v. Morrow, 112 U. S8., 693. 
b. But even if the section were but a_ revocable 
license, not only has it not been revoked, but it was 
contirmed by section 3 of the public act of 1869. 


Ne diend 


Revision of 1877, page 983. 


Port 7. 


The State, at the time of the grant of 1838, was not 


such “ other person” as was intended by the prohibi- 


tion therein of the exercise of the grant “ immediately 


in front of the lands of any other person or persons 


owning down to the water.” 


C 


a. Ina grant afer partes, if the lands or rights of 
other persons are excepted and reserved from the opera- 
tion thereof, the legal construction of such exception ts 
that the parties intended persons other than the grantor 
ail grantee. 

hb. By the term * owning down to the water” in the 
exception stated in the grant, the parties clearly in- 
tended persons having av estate in lands extending to 
the water, and did not intend persons entitled only to 
an easement in such lands. 

e. This is, in facet, admitted by the State court, 
whieh, in the case in 7 Vr... holds that an easement of 
public highway over lands is, for all) substantial pur- 
poses, an ownership of such lands by the State. (See 
Hoboken Co. ve Thlobohen, 836° N. J Law, 557.) 


d. The easement of highway is a liberty or privilege 


in land, without profit, existing //stiact from an owner- 


ship of the soil. 


Angell on Highways, sec. 1 ; 


2 Dillon Min. Corporations, Sd kil... see. GBS s 


2? Nmith’s Lea. Cases, 7th Am. Hid... 158. 162. 


Port &. 


If the State court rightfully held, that) the publie 


“sement of highway in Second and River streets is .e 


tantamount to an omnership of the lands within the 4 


boundaries of said streets, then the present action was to 


7 
barred bv section 20 of the statute of limitations. 
(Revision of 1877, page 597, sec, 20.) 

a. Though at common law no right can be acquired 
by adverse possession against the State or public, vet 
the State may and has limited this prerogative by a 
valid statute. 

bh. An easement of way is certainly an hereditament ; 

Angell on Highways, 2d Ha., see. 1; 

2 Washburn Real Property, Od kd.. page ITO. ser. 

3, par. 3; | 

and it seems that the hereditament of the publie high- 
wav so savors of the realtv as to be the proper subject 
of ejectment. Hence this suit. 

Barelay v. Towells’ Lessee, G Peters, 498 ; 

Cincinnati v. White, 10 Peters, 631. 

Therefore, though the State be not the owner of the 
locus in quo, vet, if it had a hereditament therein, it is 
expressly barred by the statute. [If so, the plaintiff in 
error, being merely the agent of the State, is also 
barred. 

e. At common law the ov/y plea permitted in eject- 
ment was the plea of the general issue, and under that 
plea any defence might be proved which would defeat 
the action, including the bar of the statute of limita- 
tions. 

Adams hyect.. kad. of IS40, page PIO: 
1 Saunders Plea, & Ev., Sth Am. EAl., page 994 ; 
1 Chitty's Plea., 11th Am. Ed., page 192. 
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And under the present statutory plea (Rev. of 1877, 
page 327, sec. 12,) “ the defendant may give in evidence 
any lawful defence to the action,.not inconsistent with 
the other provisions of this act.” The defence of the 
statutory bar is clearly consistent with the other pro- 
visions of the act. 

Indeed, the State court has adjudged that under the 
statutory plea, “a defendant may avail himself of any 
defence that could be made under the general issue, by 
the former proceedings in ejectment.” 

Stewart v. R. R. Co., 4 Vr. 33 N.S. 1, 117. 


Pot 9. 


Col. John Stevens, by tiling the Loss Map in 1804,. 
dedicated Ais own lands, lving within the boundaries of 
Second and River streets, as public highways. He did 
not pretend to, and could not, dedicate a highway 
below “high water mark.” In fact, there was no 
“highway ” over the Jocus *n quo, and it was physically 
impossible to use the locus tn quo as a “ highway,” 
until the company “filled it up” under the grant of 
1838. Nor was any act ever done by the State, prior 
or subsequent to that grant, evidencing an intent to 
create a highway over the /ocus in quo. 

a. The State court admits that Col. Stevens neither 
did nor could create such highway. 

Hoboken Co. v. Hobohen, 7 Vr. 36 N. I. LL. 546. 
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b. If so, he could never have ‘ntended to dedicate the 
locus in quo as a “highway,” and as such intention is 
essential, there is no “ highway” by dedication. 

Angell on Highways, sec. 142. 

c. The State, by its grant of 1838, clearly intended 
to vacate the easement of navigation over the locus in 
quo, and to authorize the erection of docks and other 
structures for commercial purposes thereon. The State 
expressly granted to the company, in express and 
unlimited terms, the right to “occupy, possess and 
enjoy” the locus in quo; therefore neither it, nor the 
plaintiff in error, its agent, can recover in this suit the 
POSSESSION of the locus in io, either for highway or 
navigation purposes. 

d. The State expressly authorized the city of Hobo- 
ken to extend 7hird street over the filled up lands to 
the water, and to take any lands necessary for such 
extension: (Pamp. Laws of 1855, secs. 40, 53 ;) and 
by section 72 declared “that nothing in this act shall 
be construed to interfere with or impair the vested 
rights and privileges of any person or corporatio 
whatever, except as to property taken for public usg 
upon compensation.” This is a legislative constructi¢ 
of the grant of 1838 to the company. 


Pompton v. Cooper Union, 11 Otto, 202. 


—————- & = 


An Aet le preve vi public ui private roads hi ng laid out 


or opened on or through lands belonging to this Stete. 


Passed the Sd of November, ISI] 4. 


~—>_-—! ad 
a 


1. Lhe if ‘ nected hy lhew (‘omneil ane (reneral Assem- 
bly of this State, and it is hereby enacted by the au- 
thority of the same. 


-. >. " 


a 
é . 


-.. 


That no law of this State for laying out or opening 


public or private rons shall be so) construed as to 


permit any person or persons whatever to hay out or 


—_— 


open any public or private road through or upon any 
lands belonetue to this State, unless the consent of 
the Legislature be first obtained for that Purpose, 


2. And be if enacted, That if any person or persons 


_ : : 
: ‘aie ie jin, ..-aa™ 
* 
bs + 


Shall hereafter open, or attempt to open, any public 


<n 


highway or private road through or upon any of the 


. aforesaid lands, he, she or they shall be deemed vuilty 
\. of a high misdemeanor, and shall each and every 
ia of them so offending forfeit and pay the sam of one 


thousand dollars, to be recovered i itll netion of debt, 
tor be prosecuted ly the treasurer of this State, for 
the use of the State. 

Laws of N J. ISLE p 4; Rov. 1820, p. 570. 


CHAPPER COCXVIL 


i} A sipped peewee fox etn °° ole f (“salir Cernig roads approved 
7. April yp rhewudl , one fhenuscn fs ight hundred ned forty- 
| “i 

} 

j Whereas, difficulties have occurred, by public 


roads being land, and met opened, usec) or worked 
therefore, 


2 


1. Be it enacted by the Senate and General Assembly 
of the State of New Jersey, That all ‘public roads 
having been laid by surveyors or otherwise, and not 
opened, worked or used, for more than twenty years, 
shall be considered and they are hereby vacated. 


9 And be it enacted, That this act shall take effect 
on the passage thereof. 


Approved March 24, 1859. 
Laws of 1859, page 624. 


Also Revision 1877, p. 1010, § 78. 


AN ACT 


To [INCORPORATE THE CAMDEN AND AmMBOY RAILROAD AND 
TRANSPORTATION COMPANY. 


Sec. 1. Be rr ENacrep by the Council and General 
Aasembly of this State, and it is hereby enacted by the 
authority of the same, That subscription books to 
the capital stock of the Camden and Amboy Railroad 
and Transportation Company, shall be opened within 
six months after the passing of this act, by Samuel 
G. Wright, of Monmouth, James Cook, of Middle- 
sex, Abraham Brown, of Burlington, Jeremiah H. 
Sloan, of Gloucester, and Henry Freas, of Salem, 
who are hereby appointed commissioners to receive 
subscriptions of the said stock, at such times and 
places as they or a majority of them may direct. 
viving notice thereof, at least twenty days prior to 
the opening of said books, by publishing the same 
in at least three of the newspapers published in this 
State, three in thé City of Philadelphia, and three in 
the City of New York. 


Sec. 2. And be it enacted, That the ‘apital stock of 
the said company shall be one million of dollars, to 
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be divided into shares of one hundred dollars each ; 
and that when five thousand shares are subscribed 
for, the persons holding the same shall be, and they 
hereby are incorporated into a company by the name 
of “ The Camden and Amboy Railroad and Transper- 
tation Company,” and by that name shall be capable 
of purchasing or of otherwise receiving and becoming 
possessed of, holding and conveying of real or per- 
sonal estate; shall have perpetual succession and 
power to make and use a common seal, and by said 
corporate name may sue and be sued, and shall have, 
enjoy and exercise all the rights, powers, and priv- 
ileges pertaining to corporate bodies, and necessary 
to perfect an expeditious and complete line of com- 
munication from Philadelphia to New York, and to 
carly the objects of this act into effect. 


Sree. 3. Aid he it enacted, That at the time of sub- 
scribing for the said stock, five dollars shall be paid 
upon each share sabseribed for, to the commission- 
ers, or some ove of them, which money shall be paid 
over to the treasurer of the COMPpPAany, as Soon AS One 
shall be appointed, and that the residue of the sub- 
scriptions shall be paid in such instalments, and at 
such times and places, and to such persons-as the 
presicent anc direetors of the COM PAY shall from 
time to time direct and give public notice of ; and 
upon failure of payment thereof, as so directed, the 
said president and directors shall have power to for- 
feit the shares of each and every person so failing 
to pay the said mmstalinents, or any of them, to and 


for the ise of thi. COMpAany. 


Sec. 4. And he it enacted, That if the number of 
shares herein before made necessary for the Incor- 
poration of said company, be not sabseribed for 
within one vear from the time of opening the said 
subseription books, this act, and all the subserip- 
tions uoder it, shall be null and void, and the said 
commissioners, after deducting thereout the ex- 
penses incurred, shall return the residue of the 
money pail in, to the respective subscribers or their 
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representatives, iv proportion to the sums paid by 


ther. 


Sec. 5. And be it enacted, That when five thousand 
shares of the said stock are subseribed for, the said 
commissioners shall eall a meeting of the stock hold- 
ers, giving at least twenty davs notice of the time 
aud place of said meeting, as herein before direeted, 
with regard to the opening of the books; at which 
meeting the subseription books shall be laid before 
the stockholders, who shall thereupon proceed to 
elect by ballot, seven cdirect rs, a In i] rity of whom 
shall be citizens of this state, to manage the affairs 
of the said company for one year; of which election 
the sail COMMISSIONers, or a pajorits of thers, shall 
be the judges ; aml that at the expiration of that 
term, and annually thereafter, upon like notice to 
he iver hy the directors for the time be tiaey, the sealil 
stockholders shall eleet the same boniber of direc- 
tors, it majority of whom shall be eitizens of this 
state as aforesaid . anil that iat every sil ir eleetion, 
and in all other cases im which the stockholders 
ahall be entitled to a vote, a vote rent be pivel for 
each share by the holder thereof, either in) person 


orby proxy, 


Sec. 6. Andlhe itengetal, That with twenty dave 
after then annual eleetion. as ntoresaid. the said 
direetors shall elect it presidtent of ther sitll Con)- 
pany, who shall hold bis office for one vear, or until 
another shinll bye eleeted., anil recelLve such Cota pre ni- 
antion for his services, asa THe rity of the said di- 
rectors shall direct. and shall be the presietuc offi 
cer at all meetings ol the said directors, and have 
the casting vote when they shall beequally divided ; 
he shall have charge of the seal of the COMPANY, 
and shall appoint the judge or judyves of all elections 
at thie st ekirolders, or bit gis of Ibis desaths, nbsenee, 
or inabilitw so to do. the said cdireetors shal] 4p) 
peodnet oscotne Oofiier sue ity} peers bh his place, 
Who. fart thre tite sveod dae, siiall POSSeCSS the Sibthbe 
powel and anthoritv, and perform ill the duties 


herein presertbedt, 


! 
' 


5 
SEC. 7. And be it enacted, That the said directors, 
or a majority of them, may supply any vacancy oc- 
curring in the interval between the annual elections 
by the death, resignation, removal, or refusal to act 
of any president or director, and may appoint a treas- 
urer and all other officers, engineers, agents, superin- 
tendents, and servants, that may be required to trans- 
act the business of the company, with such compen- 
sation as they may determine upon, and may exact 
from them such security for the due performance of 
their respective trusts as they may think expedient ; 
they shall decide upon the deseription of carriages to 
be used on said road, when completed, the weight to 
be carried in a carriage, the times of starting, and 
rates of travelling, so that no injury may be done to 
the said road, or impedimeuts offered to persons or 
property travelling thereon; and it shall be their 
duty to provide suitable steam or other vessels, at 
either extremity, for the transportation of passengers 
and produce from city to city, so that no delay shall 
occur for want thereof; they shall regulate the tolls, 
and have the superintendence and direction of all 
the receipts and disbursements, and all other affairs 
of the company, and may make and enforce such 
ordinances and by-laws as they may think expedient 
for regulating the transfers of stock, and for the ven- 
eral government of the company and management of 
its aftfuirs: Provided, the same are not repugnant to 
the laws of this State, or of the United States. 


Seo. 8. lad he it eneeted, That at the annyal meet- 
Ing of the stockholders, it shall be the duty of the 
president and directors of the preceding year, to ex- 
hibit to the stockholders a full and complete state- 
ment of the affairs of the company during the said 


fern. 


Sec. 9 Aud he at) enacted, That special meetings of 
the stockholders may be called by order of the said 
president andl directors, or by the stockholders oOwl- 
ing one-fourth of the whole stock of the company, by 
viving notice of the time and place of holding the 
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same, as is herein before directed with regard to the 
annual meetings, which said notice shall specify the 
particular object of the meeting ; but that no business 
of the company shall be transacted at such special 
meeting, unless a majority in value of the stock- 
holders attend and concur therein, who may require 
the books, accounts, and all other papers and pro- 
ceedings of the company, to be exhibited to them by 
the president and directors. 


Sec. 10. And be it enacted, That-if, from any cause, 
any election herein before named, shall not be had 
at the time specified therefor, the same may be made 
atanuy other time, on notice as aforesaid ; and that 
until such election is) had, the officers for the pre- 
ceding year shall continue to hold their respective 
Offices until others are elected in their stead; and 
that the charter shall not be defeated or avoided 
by reason of the irregularity or want of any such 
election 


Sec. Lh. And beat enacted, That to facilitate the ob- 
jects of this act, the president and directors of the 
said company be, and they hereby are antlorized 
and invested with all the rights and powers neces- 
sary to survey, lav out, and coustruet a railroad or 
roads, with all necessary appendages, from the Del- 
aware river at some point or points between Cy pers 
creek andl Newton creek, in the county of Glonces- 
ter, in this state, toa suitable point or points, to be 
by them determined on, upon the Raritan Bay, with 
as many sets of tracks as they may deem necessary ; 
Provided, that the said road or its” branches, shall 
not exceed one hundred feet in width aon) the surface 
of the road ; and it shall be lawful for the sald pres- 
ident and directors, their agents, engineers, superin- 
tendents, or others ii their employ, to enter, at all 
times, upon all lands or water, for the purpose of 
exploring, surveving, leveling, or laving out the 
route or routes of the sic rathroad or roads, and of 
locating the same, and to do and erect all necessary 
works, buildings, and appendages thereof, doing no 
unnecessary injury to private or other property ; 
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and when the route or routes and location of such 
road or roads shall have been determined upon, and 
a survey of such routes and location deposited in the 
office of the secretary of state, then it shall be lawful 
for said company, by its officers, agents, engineers, 
superintendents, contractors, workmen, and other 
persons in its employ, to enter upon, to take pos- 
session of, hold, use, occupy, and excavate any such 
lauds, and to erect embankments, bridges, and all 
other works necessary to lay rails thereon, and to 
do all other things which shall be suitable and 
necessary for the effectual completion of the said 
road or roads, and t» carry into full effect the object 
of this incorporation; and may take and use any 
stone, gravel, sand, clay, or other earth, on or near 
the sail route, which mav be required for the con- 
struction of, repairing, altering, or extending the 
said road or roads, or of any of the works or ap- 
pendayes, subject to such compensation to be made 
therefor as is hereinafter provided. 


Sec. 12. Aud be it enscted, That it shall and may 
be lawful for the said company to construct a lateral 
road from the main line of said road, from the near- 
est practicable point of said main road to Borden- 
town, and within three miles of Crosswicks creek, 
and as nearly as may be, at right angles with the 
said main road, to a suitable point or points on the 
river Delaware, in the borough of Bordentown ; and 
that the said lateral road may be of the same 
width, and with as many tracks ; and the said com- 
pany, in the construction and use thereof, shall be en- 
titled to all the privileges and immunities, and sub- 
ject to all the provisions and restrictions herein con- 
tained relative to the main line of said road: Pro- 
vided, nevertheless, that it shall not be lawful for the 
said company to construct the said lateral road until 
the main Line of said road is completed. 


Sec. 13. Aid he it exacted, That when the said com- 
pany, or its agents, cannot agree with the owner or 
owners of such required lands or materials for the 


8 


use or purchase thereof, or when ly reason of the 
legal incapacity or absence of such owner or owners, 
no such agreement cau be made, a particular deserip- 
tion of the Jands or materials so required for the use 
of the said company, in the construction of the said 
roads, shall be given in writing, under the oath or 
affirmation of some eheiheer or proper avert of the 
company, and also the name or names of the oceu- 
pant or occupants, if any there be, and of the owner 
or owners, If known, and thei residence, if the same 
CALI bre ascertamed, tw one of the justices of thie 
Supreme Court of this State, who shall cause the sald 
company to give notice thereof to the persons in- 
terested, if known, and in this State, or if) unknown 
or out of the State, to make publication thereof, its 
he shall direct, for any term not less thin twenty 
days, and to assign a particular time and place for 
the appointment of the commissioners hereinafter 
named; at which time, upou satisfactory evidence 
to iin of the SePVICe or publication of sticli hotles 
aforesaid, he shall appoint, under lis hand 
and seal, three disinterested, Lm yartial and 
judicious freeholders, hoot resident 1 the 
eounty in which the lands or materials in cou- 
troversy lhe, or the Owthers side. COMMDISSTOners to 
examine and appraise the said land or materials, and 
to assess the damages upon suel: notice te be given 
to the persous Interestedt, as shall be clirected bry tie 
Justice making such appointment, to Loe eX pressed 
therein, not less than twenty davs: and it shall) be 
the cuts of the said COMMHISSEOneES, having first tuken 
ani subscribed itt onth or affirmation before Sone 
person duly authorized to administer an o#th faitlh- 
fully and impartially to examine the matter in ques- 
tion, amd to made a true report, according to the 
best of ther skill and understanding, to meet at the 
tle ana place appotnted, “anid proceed to View and 
examine the satd lands or materials, and to make a 
just and equitable estimate or appraisement of the 
value of the same and assessment of damages ; and 
after taking into view the benetits that will result 


. 
Se 
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from the railroad, to the owner or owners of the 
lands or materials, shall report what sum, if any, 
Shall be paid by the said company, for such land 
or materials and damages aforesaid; which report 
shall be made in writing under the hands and seals 
of the said commissioners, or any two of them, and 
filed within ten days thereafter, together with the 
aforesaid description of the land or materials, and 
the appointment and oaths cf affirmations aforesaid 
in the clerk’s office of the county in which the land 
or materials are situate, to remain of record therein, 
whieh report, or Copy thereof, certified by the clerk 
of said county, shall, at all times, be considered as 
plenary evidence of the right of the said company 
to have, hold, use, occupy, possess and enjoy, the 
sila Learned or materials, or of the suid owher or 
oWners, to recover the amount of said valuation, 
With interest and costs, in an action of debt, in’ any 
court of competent jarisdiction, in a suit to be in- 
stituted against the company, if they shall neglect 
or refuse to pay the same for twenty days after de- 
mand made of their treasurer, and shall from time 
to time constitute a hen upon the property of the 
company in athe nature of a mortgage ; and the said 
justice of the Supreme Court) shall, on apphieation 
of either party, ainl oo reasonable notice to the 
others, tak ned allow such costs, fees an eX pelses 
to the justice of the Supreme Court, cOomMMmMISsSsloners, 
clerks and other persons performing any of the 
duties presse! ibecl in this section of this act, as they 
or he shall think equitable and right, and to order 
and direct by whom the same shall be paid, under 


the clrenmstances of the Cisse. 


Sec. 14. And he it enacted, That im case the 
sittal COMPA OF the owner oF | owners of the said 
land or materials shall be dissatisfied with the = re- 
port of the commissioners named in the preceding 
section, and shall apply to the justices of the Snu- 
preme Court, at the next term after the filing of the 
said report, the court shall bave the power upon 
yood cause shown, to set the same aside, and there- 
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upon to direct a proper issue for the trial of the 
said controversy, to be formed between the said 
parties, and to order a jury to be struck, nnd a 
view of the premises or materials to be had, 
and the said issue to be tried at the next Circuit 
Court, to be holden in the said county, upon the 
like notice, and in the same manner as other is- 
sues in the said court are tried; and it shall be the 
duty of the said jury to assess the value of the said 
land or materials and damages sustained, having re- 
gard to the benefits aforesaid ; and if they shall find 
agreater sum than the said commissioners shall 
have awarded in favor of the said owner or owners, 
then judgment thereon, with costs, shall be entered 
ayainst the said company, and execution awarded 
therefor; but if the said jury shall be applied for by 
the said owner or owners, and shall find the same 
ora less sum than the company shall have offered, 
or the said) Commissioners awarded, then the sald 
costs to be paid by said applicant or applicants, and 
either deducted out of the said sam found by the 
sald jury, or execution awarded therefor, asthe court 
shall direct: Provided, That such application shall 

not prevent the company from taking the said land 

or materials pon the tiliniss of the aforesaid report. 


Sec. 15. And he it: enacted, That it shall be the 
duty of the company to construct and keep in repair 
good and sufficient bridges Or Pussaves Over thie sane 
railroad or roads, where any public or other roads 
eliall CTOSS the Sime > SO that the passage of car- 
ringes, horses, and cattle on said roads shall not be 
prevented thereby, and also where the said railroad 
shall intersect the farm or lands of any individual, 
to provide and keep in repair saitable wagon-wave, 


go that the owners and others may pass the same. 


Sec. 16. Aadhe itenit 7, Phat the said company 
are hereby authorized to demand and receive such 
sum or sums of money, for tolls and the transporta- 
tion of persons and every species of property, what- 
asoever thereon, as they shall from time to time think 
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reasouable and proper: Provided, That they shall 
not charge more than atthe rate of eight cents per 
ton per mile, for the transportation of every species 
of property, nor more than ten cents per mile, for the 
earrving of each passenger ; and that the said railroad 
or roads and their appendages and the land over which 
the same shall pass, and all the works and improve- 
meuts, and all ether property whatever belonging to 
the company, are hereby vested in the said company 
incorporated by this act, and their successors, for 
and during the continuance of this charter; and the 
shares of the capital stock shall be deemed and con- 
sidered personal estate: Provided always, that In 
case the said company, after the same is completed, 
Shall abandon the said road,or cease to use and keep 
the same in repatr, at any time, for three successive 
vears, that then and in that case this charter shall 
be annulled, and the title to the lands over which 
the said road shall puss shall be revested in the per- 
son or persous from whom the lauds were taken by 
concession or by inquisition as aforesaid, their heirs 
or assigns; Procided alicays, Tf the State of New 
Jersey shall take POSSESSION of said road, then the 
said road, anil the title tothe sal lands shall be, and 
hereby is vested in the State of New Jersey, so long 


as they shall maintain the same. 


Sec. V7. clad be it enacted, That the president and 
directors of said COMPANY shall, as soon as the affairs 
of the company will admit, declare and make such 
dividend as they may deem prudent and proper, of 
the net profits thereof; and shall semi-annually de- 
clare such dividend, and pay the same to the stock- 
holders of the sail company, in proportion to the 
amount of shares held by them respectively, or in 
case they fail so to do, assign their reasons to the 
stockholders, in writing, for not doing so 


Sec. IS. chad be if enacted, That if) any person or 
persons shall willfally injure, impair, destrov, or ob- 
struct the use of any railroad constructed under this 
aet by the said eompany, or any of their necessary 


12 


works, carriages, or machines, such person or per- 
sons so offending, shall forfeit and pay to the said 
company, any sum not exceeding ove hundred dol- 
lars, at the discretion of the court or jury, to be by 
them recovered in any court of compet:nt jurisdic- 
tion, in an action of debt, and also be hable to pay 
double the amount of damages sustained thereby. 


Sec. 19. And be it enacted, That if it shall be neces- 
sary to carry into fall effect the objects of this act, 
the stockholders shall have the power to increase 
the capital stock of the said company, any sum not 
exceeding five hundred thousand dollars, by increas- 
ing the number of shares for that purpose. 


Sec. 20. And be it enocted, That the legislature of 
this State shall have the privilege of subscribing 
for one-fourth of the capital stock of this company, 
and shall have the appolutment cf two of the sald 
directors of the company to represent the same; or 
if they shall subscribe for a less number of shares, 
then as many directors, proportionably, as the num- 
ber of shares subseribed ly them shall bear to the 
whole amount of stock; but if the said stoek shall 
not be subacribed for on or before the first day of 
January next, then the right to subscribe therefor 
by the legislature shall cease, and ouly be admitted by 
the approbation and consent of a majority ‘of the 
stockholders, whe stall have subseribed for the 
stock of said company. 


SEC. 21. clu leat enacted, That if the railroad sisal] 
not be commenced within two years after the pass- 
ing of this act, or shall not be completed within nine 
vours this act shall be void. 


See. 22. Ane he tenacted, That at the expiration of 
thirty years from the completion of the said roads, 
the legislature of this State Inavy cause an Ap praise- 
ment of the said roads, and the appendages thereof, 
to be made by aix persons, three of whom shall be 
appointed by the chief justice of this State, for the 


| 
h 
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time heing, the remaining three by the company, 
who, or a majority of them, shall report the value 
thereof to the legislature within one year from 
the time of their appointment; or if they 
cannot agree they shall choose «a seventh, who, with 
the aforesaid six, shall report as aforesaid ; or in case 
the said company’ shall neglect or refuse to appoint 
the said three persons on their part for two months 
after the said appointment by the chief justice, then 
the three persons so appointed by him, shall pro- 
ceed to make such appraisement which shall be bind- 
ing on the said company; or in case the said six 
commissiouers shall be appointed as aforesaid, and 
they cannot agree upon a seventh man, then upon 
two weeks’ notice to the said company, the said 
chief justice shall appoint sach seventh man as afore- 
said, to make such appraisement as aforesaid, and 
thereupon the State shali have the privilege 
for three vears of taking said roads, upon the pay- 
ment to the COM pPAny of the amount of the said re- 
port, within one year after electing to take said road 
Which report shall be filed in the office of the secre- 
tary of this State, and the whole property and in- 
terest of said road, and the appendages thereof, shall 
be vested in the State of New Jersey, upon payment 
of the amount so reported to the said company ; and 
that it sliall be the duty of the president of thecom- 
pany to lav before the levislature, under oath or 
affirmation, when they shall so request, a fall 
and fair statement of the eosts of the said roads, 
and of all the receipts and disbursements of the com- 


pany. 


Src. 23. ada be it enacted, That from and after the 
completion of the said road or roads, it shall be the 
duty of the treasurer of the said company, under 
oath or affirmation, to make quarterly returns of the 
number of passengers and the number of tons of 
goods, wares and merchandise transported upon said 
road or roads, to the treasurer of this State for the 
time being, and thereupon to pay the said treasurer 


14 


of this State, at the rate of ten cents for each and 
every passenger, and the sum of fifteen cents for 


each and every ton of merchandise si) transported 
thereon, and that no other tax or impost shall be lev- 


ied or assessed pron the sac COMPany. 


Sec. 24. And be it enacted, That if the State of New 
Jersey shall authorize the construction of any other 


railroad for the transportation of passengers across 
this State from New York to Philadelphia, which road 
Shall be constructed and used, and which shall com- 
mence and terminate within three miles of the com- 
mencement and termination of the said roads 
authorized ly this net, then the puvinent of the said 
sum of ten cents for each puissenuer, and fifteen 


cents per ton for merchandise to the treasurer of f 
this State shall Cerise, and the said COMPANY Is here- 
by exonerated from the pavernent thereof; lrovided, . 
That if any other railroad shall be constructed for | 
the transportation of passengers from Philadelphia 

to New York, it shall be liable to a tax not less 
than the amount payable to the State by tois com- 

pany. | 4 


Sro. 25. clad be at enacted, That this act shall be 
deemed and taken as a public et, ariel ms such taken 
notice of by all courts of justice in this State, with- 
out the hecessitv of pleading the same, 


Sec. 26. did be it enacted, That the company in- 
corporated by this act shall be deemed to be within, 
and subject to the ProvIslols of the aet entitled, 
“Anactto prevent frauds by ineorporated compa- 
nies,” passed the sixteenth day of February, A.D, 


eighteen hundred and twenty-nine. 


Sie. 27. clad he af enacled, That the COMPANY Incor- 
porated by this act shall not employ Its capital, or 
any part thereof, in banking operations, nor engage | 
in any transactions peculiar and Appropr late to bank- 
iny institutions 


> 
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Sec. 28. And he it enacted, That the said railroads 
shall and hereby are declared to be a publie high- 
way, subject to the regulations of the said company 
as contained in the seventh section of this act. 

(See P. L., 1830. page 83,) 

Passed February 4th, 1830. 


AN ACT 


To VALIDATE AND CONFIRM A CERTAIN LEASE AND Con- 
TRACT BETWEEN THE COMPANIES NOW KNOWN AS THE 
Unirep New Jersey Rarmroap anp CANaL Com- 
PANY, AND THE PeNNSYCVANIA RAILROAD COMPANY. 


SecTION lL. Be it enacted by the Senate and General 
Assembly of the State of New dersey, That the lease 
and contract, a copy of which is now on file in the 
office of the Secretary of State, dated the thirtieth 
day of June, one thousand eight hundred and seventy- 
one, between the Delaware and Raritan Canal Com- 
pony, the Camden and Amboy Railroad and Trans- 
portation Company, and the New Jersey Railroad 
and Transportation Company, now merged into and 
known as “The United New Jersey Railroad and 
Canal Company,” which companies, together with 
the Philadelphia and Trenton Railroad Company, 
are the lessors, and the Pennsylvania Railroad Com- 
pany, which is lessee, be and the same is hereby 
validated, ratified aud confirmed; provided that 
nothing in this act shall be considered as a waiver 
of anv rights that the State of New Jersey has in the 
corporations hamed in this aet; nor in anvwise affect 
or Interfere with the rights of parties in any suit or 
suits in law or equity now pending in any of the 
courts of this State. 


Sec. 2. Aid he it enacted, That this aet shall be 
deemed a public act, and shall take effect immedi- 
ntely. 

Approved March 27th, 1873 
See P. i » page 1208, 1873. 


An Act To INCORPORATE THE HoBoKEN LAND AND 
IMPROVEMENT COMPANY. 


Section 1. Be it enacted by the Council and General 
Assembly of this State, and it is hereby enacted by the 
authority of the same, That John C. Stevens, Robert 
L. Stevens, James A. Stevens, Edwin A. Stevens, 
Thos. A. Conover, Joshua R. Sands, and all and 
every other person or persons hereafter becomimg 
members of the Hoboken Land and Improvement 
Company, in the manner hereinafter mentioned, their 
successors and sssigns, shall be and they are hereby 
created and made a body politic and corporate, by 
the name of the Hoboken Land and Improvement 
Company, and by that name shall and may have per- 
petual succession and be capable in law of purchasing 
using, holding, letting, improving and disposing of 
such real and personal property only is may be 
hecessary forthe objects of this Incorporation, clearly 
indicated by this act; and may sue and be sued, 
plead and be impleaded, answer and be answered 
unto, defend and be defended im all Courts of law and 
equity, and may receive and make all deeds, trans- 
fers, covenants, conveyances, grants, contracts, 
nereements nicl Dargains whatsoever, Necessary for 
the said purposes, and may have and use a common 
seal, which they shall have power to renew or alter 
at pleasure ; and generally may do every other act 
or thing necessary to carry into effect the provisions 
of this act, and promote the objeets and designs of 
said Company, as authorized by this aet: Provided, 
that nothing herein contained shall authorize said 
Company to hold more than one thousand acres of 
land at anv one time. 


Sec. 2. And he it enccted, That the said Jonpn C 
Stevens, Robert L. Stevens, James A. Stevens, Edwin 
A. Stevens, Thos. A. Conover and Joshua R. Sands, 
mav receive subscriptions from time to time to the 
capital stock of the sail Company, in shares of one 


a 


4 


et 
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Yiundred dollars each, to any amount not exceeding 
twenty thousand shares; and for the purpose of 
obtaining any subscription, they shall give at least 
ten days publie notice, by advertisem .t in any one 
of the newspapers in the county of Bergen or Essex, 
of the time and place of subscribing ; and every per- 
son who shall become a holder or entitled to one or 
more shares of the said stock, shall thereupon be- 
come a member of the Hoboken Land and Improve- 
ment Company hereby incorporated ; and every per- 
son, on being divested of all shares of said stock, by 
transfer or otherwise, shall thereupon cease to be a 
member of the said Company. 


Sec. 3. Aud he it enacted, That when ten thousand 
shares of said stock shall be subseribed, the mem- 
bers of the said Company shall proceed to elect, after 
having given ten days’ notice in one of the news- 
papers aforesaid of the time and place of such elec- 
tion, seven directors, who shall continue in office 
until the first Monday in May then next ensuing ; 
and the members of the said Company shall annually 
thereafter, on the first Monday in May, elect from 
the stockholders of said Company, seven directors, 
to serve for the term of twelve months, and until 
others shall be chosen; and the election of directors 
shall be conducted in such manner as by the By- 
laws or Regolations, hereafter to be made by the 
directors, shall be appointed and shall be made by 
such of the stockholders of said Company as shall 
attend for that purpose, either in) person or by 
proxy; andall elections shall be by ballot; each 
share of stock, on which all instalments due have 
been paid, shall eutitle the holder thereof to one 
vote, and the seven persous who shall receive the 
greatest number of votes, shall be the directors, 
which said directors, during their term of service, 
shall have the sole management and direction of the 
stock, property, affairs and concerns of suid Com- 
pany. And if it shall happen, at any election, that 
two or more persons shall have an equal namber of 
votes, so that no choice shall have been made as to 


such persous, then the stockholders herein authorized 
to vote at such election, shall proceed by ballot a sec- 
ond time, and by a plurality of votes determine 
Which of the persons so having an equal nam- 
ber of votes shall be the director or directors, 
go as to> complete the number required; and the 
sald directors so chosen shall elect one of theirnum- 
ber to be the President of the said Company, who 
may preside at the meetings of the directors ; und if 
why Vacancy shall be occasioned in the board of di- 
rectors, by death, resignation or otherwise, the 
same shall be filled for the remainder of the term in 
Which it may happen by such person or persons 
among the stockholders as the remainder of the di- 
rectors Inay appoint; and ino case it sball at any 
time happen that an election of directors shall not 
be made on the dav when, pursuant to this aet, it 
ought to have been made, the said Corporation shall 
not, for that reason or for any non-user, be deemed 
dissolved; but it shall and may be lawful on any 
other lity to hold an election of directors, as the By- 
Laws shall provide, or the directors last elected, or 


a majority of them, shall authorize. 


Sree. 4.0 And he tenacted, That the said Company 
be, and they are hereby empowered, to improve all 
such Lancs Hs they ite hereby utheorize 7 tooownh or 
purchase, by having ont that portion of the same 
which Hes north of Fourth street, in the villaje of 
Hoboken, into lots, streets, squares, lanes, alleys 
and other divistons ; of loveliny, raising, aud grading 
the same, orimaktiog thereon all such wharves, work- 
shops, factories, warehouses, stores, dwellings, and 
such other batlclings and Improvements AS TAY he 
found or deemed necessary, ornamental or conven- 
ient, nnd construeting on the lands of the said Com- 
paris nqueduets or fre servolr, for CONVEYS inige, colleet- 
‘ing and providing pure and wholesome water; and 
letting, renting, Jeasine, mortgaging, selling’ or 
changing the same, or using any lot or other portion 
of awn of the said lands for dlepots, anil f as agricul- 
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tural, mining or manufacturing purposes; and they 
Shall have power to purchase, fill up, oceupy, pos- 
sess and enjoy all land covered with water fronting 
and adjoining the lands that may be owned by them; 
and they may construct thereon wharves, harbors, 
piers and slips, and all other structures requisite or 
proper for commercial and shipping purposes ; and 
when they shall have purchased the the ferry right 
from the owners thereof, they may enjoy the same, 
and purehase and build steamboats: Provided, It 
shall not be lawful for the said Company to fill up 
any such Lourned covered with water, nor to construct 
any dock, pier or wharf, immediately in front of the 
lands of anv other persoh Or persons OW ning down 
to the water, without the consent of such person 
Or persons 60 OWning first had in writing and ob- 
tained. 


Sec. 5. Awd be it enacted, That a majority of the 
directors shall form a board for the transaction of 
business, and shall have fall power to make By-Laws, 
Ordinances and Regulations, and to appoint ali offi- 
cere and agents, as they may think proper, and fiz 
their compensation ; to deelare the forfeiture of 
stock, in case of honh-pavinent of instalments , to de- 
clare and provide for the payment of dividends to 
the stockholders, and in general to transact, plen 
and superintend the business and concerns of the 
Company : Provided, Such By-Laws, Ordinances and 
Regulations are not repugnant to the Constitution 
or Laws of the United States, or of this State. 


Sec. 6 Anal be it enacted, That the cupital stock 
of said Company shall be deemed pers mal property, 
and transferable only on the books of the Company, 
inanch manner as the By-Laws shall direct ; and 
anv of the owners of the lands hereby authorized to 
be purchased by the sal Company, may take stock 
to the amount of the whole or any part of his, her or 
their interest therein. And nothing herein contained 
shall be construed to restrict the Legislature from 
imposing any tax upon the property of the Company. 
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SEC 7. Aud be it enacted, That the said Company 
shall be at liberty to subscribe for and take stock in 
any canal, railroad, turnpike, or other highways, that 
now is or hereafter may be incorporated or estab- 
lished by the Legislature of this State, which shall 
lead to or pass through any lands that may be owned 
by the said Company. 


Src. 8 And be it enacted, That nothing herein 
contained shall be taken or construed, so as to au- 
thorize the said Company to establish a banking 
institution, or to issue at any time any note in the 
style or nature of a bank note, or to use any part 
of its capital for banking, trust or any other purpose 
not plainly indicated by this act. 


Src. 9. And be it enacted, That all the corporate 
powers, rights and privileges hereby granted, shall 
cease and determine at the expiration of ninety-nine 
years from the date of this act, and that the Legis- 
lature of this State may at any time hereafter alter, 
amend, modify or repeal this act, as the public good 
may require. 


Passed Febraary ? 1, A. 1). LS38. 


An cael to divide the Lercuship of North Berge Ne iN the 
Connty of Lliuadlsou. nel les esxtothlish amwe@w torcuship mm 
said county, fey he colled the LTeacuship of Hohoken. 


l. Be it enacted hi the Senate ant General Assembly 
of the State of New Jersey, That all that part of the 
township of North Bergen, in the county of Hudson, 
lving within the following boundaries, to wit: Begin- 
ning ata point in the middle of the Hudson river, due 
east from the mouth of Loss’s or Sluicee creek ; 
thence running due west to the centre of said creek 
at its mouth; thence along the centre of said creek, 
the several courses thereof, to the great bend in the 
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same ; thence down the centre of the principal ditch 
on the west line of lands of John G. Costar, to the 
public road leading from North Bergen to Hoboken ; 
from thence due south to the north line of Van Vorst 
township ; thence along said north line easterly to 
the mouth of Eel creek ; thence to the middle of the 
Hudson river; thence northerly, up and along the 
middle of the said Hudson river, to the point of be- 
ginning, shall be and the same is hereby set off from 
the Township of North Bergen, and is hereby estab- 
lished into a new township to be known by the name 


of “the Township of Hoboken.” 


14. And he it enacted, That this act shall take effect 
on the second Monday of April next. 


Approved, March Ist, 1849. 


Laws of 1849, pages 282 to 286. 


Charter City of Hoboken. 


l. Be rr exacren by the Senate and General Assembly 
op the Statesf New devs i, That the inhabitants of that 
part of the county of Hudson embraced within the fol- 
low.ng boundaries, to wit: Bogcnning at a point in the 
moddle of Hudson river due east from the mouth of 
Loss or Slucce ereek ; thence. running due west to the 
centre of sa.d creek at its mouth; thence along the 
centre of said ercek, the several course thereof, to the 
vreat bond in the same: thence down the centre of 
the ye! u pal diteh, on the west line of lands of the late 
John G. Costar, to the public road leading from North 
Bergen to Hoboken: from thene+ due south to the 
north lone of di Psc\ City . thence ual bis said north line 
easterly to the mouth of Eel creek ; thence to the mid- 
dle of Hudson river: thence northerly, ap and along the 
middle of said Hudson river, to the point of beginning, 
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be and they are hereby constituted a body corporate 
and politic, in fact and in name, by the name of “ the 
Mayor and Council of the City of Hoboken ; and they 
and their successors may use a common seal, and, by 
tyeir corporate name, shall be in law, within the lim- 
its and under the restrictions hereinafter prescribed, 
capable of purchasing, holding and conveying for the 
public use of said corporation, any estate, real or per- 
sonal, that the public good requires to be so pur- 
chased, held or conveyed; and the said mayor and 
council of the city of Hoboken, and their successors, 
shall, by virtue of this act, become and be absolutely 
and completely vested with all the lands, tenements, 
hereditaments, property, rights, causes of action, and 
estate whatsoever, both in law and in equity, in pos- 
session, reversion or remainder, which at the time of 
the passing of this act are vested in or belong to the 
Inhabitants of the township of Hoboken, in their ceor- 
porate capacity, and be Liable to pay all the just debts 
of the said inhabitants of the township of Hoboken 
owed in their corporate capacity. 


2 dud he it enacted, That the said city shall be di- 
vided into three districts or wards, in the manner 
follow.ng, to wit: All that part of the city lving south 
ot the middle line of Third street shall constitute 
the first ward of said) city; and all that part) lying 
north of the middle Line ot Third street, and east 
of the middle Line of Bloomfield street, shall const:- 
tute the second ward of said e-ty ; and all that part 
of said city lving north of the middie line of Third 
street. nnd west of the m.ddle line of Bloomtield 
street, shall constitute the third ward of the said eity 


of Hoboken. 


HH). And he aft enacted, That the siticl couneil shall 
have power TO pass, alter and repeal ordinances, to 
take effect within said ¢.ty, for the following pur- 


poses : 


Sixth. To make, lay out and improve all public 
streets, allevs, squares and grounds, and to establish 
such as have been already laid out; and to regulate 


- 
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and govern the levelling, pitching and constructing of 
the streets and alleys and the raising and levelling of 
streets and alleys and of all lots and grounds for 
building, as well public as private, except those al- 
ready established ; to establish the boundaries of all 
streets and public alleys, and prevent and remove all 
encroachments, encumbrances and nuisances In or up- 
on the same; to pave, gravel, curb and gutter the 
streets ; to flag or pave with brick, the sidewalks, to 
repair the sidewalks, or any of them, or any part 
thereof ; to reset the curb and gutters in the streets ; 
to compel the occupiers and owners of improved lots 
tocurb and flag, or pave with brick, the sidewalks 
opposite their lots, except those already flagged or 
paved, and to compel the owners of vacant lots to 
curb and flag, or pave with brick, not less than three 
feet wide, the side walks opposite said lots, and to 
keep the same and the gutters swept and clean, and 
clear the snow and ice, and other impediments ; to 
prevent horses, cattle, swine, goats and geese from 
running at large in the streets, and to provide for the 
impounding and sale of the same, and the destrue- 
tion of diseased quadrapeds ; to prevent immoderate 
driving in the streets and riding or driving over or 
upon the sidewalks,and to regulate the speed and ran- 
ning of locomotive engines ane railroad cars through 
sald cits ; to construct and build sewers and drains 
in and from the public streets and squares, and such 
alleyways as may be dedieated for draining purposes; 
provided the owners of two-thirds of the property 
upon such streets or alleys shall petition, in writ- 
Ing to said conneil to have such sewers or drains 
constructed cond provided, the owners of two-thirds 
of all property of said city shall petition, in writing, 
to said couneil to have such publie squares sewered 
or drained, the clerk of said city to keep on file said 
petitions, for the Inspection of all persons interested, 
to regulate the building of vaults and the laying of 
water or gas pipes in or under the streets, and, in 
every other respect, to secure to the publi and the 
adjoining owners the safe and convenient use of the 
streets and sidewalks, squares and public grounds, 
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for the purpose for which they are or may be laid 
out and dedicated (in all that part of said city lying 
south of the following described boundaries, to wit : 
commencing at a point in the centre of the Hudson 


river due east from the stone wall of Edwin A. Stev- 


ens, where it strikes the wall leading to the Sybil’s 
cave, and running west to said wall; thence westerly 
along said wall to the easterly line of Hudson street ; 
thence northerly, along the easterly line of Hudson 
street, to the northerly line of Seventh street; and 
thence westerly, along the northerly line of Seventh 
street, to the western boundary of said city.) 


Seventh. 


To regulate and order the building of a 


dock at the foot of Third street, in said city, at the 
expense of said city, such dock not to exceed in width 


the width of said street, and to regulate said dock and 
the use thereof, when built, and the rates of wharfage, 
such wharfage to be received by said corporation for 
their use and benefit, and to make such regulations 


touching the same, not .ncons:stent with the laws of 


this State and the United States, as to them may ap- 


pear proper and necessary ; but nothing herein con- 


tained shall be so construed as to give the corporate 


authorities any right or privilege as shore owners 


nor to deprive the shore owners of any right as shore 
owners, hor any rght to permit or establish a ferry, 
nor any priv.lege as ripar.an owners; and further, that 


it shall be lawful for the shore owners to fill out or 
extend the shore along the Line of the dock herein 


prov.dod to be built at any time when they Ay SO 


elect ; but that, in case of any such extension or filling 
out, they shall, at their own cost, build) and extend 
said dock as many feet bevond the then extreme end 
of said doek as they shall fill in from the shore, said 
extension to be made of the same width, and equal in 


every respect to the dock then in use. 


Kighth. 


To declare, by general law, what ‘shall be 


considered nuisances in lots, streets, docks, wharves, 


and piers, and to direct, provide for, and to enforce 


their removal, and to provide for the sale or other dis- 
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positions of all encuumbrances on the streets, side- 
walks, docks, wharves and piers. 


TitLe VI.—Of improvements and assessments therefor. 


52. And be it enacted, That all expense for improve- 
ments in opening, grading, guttering, curbing, bridg- 
ing, and paving streets, and for flagging sidewalks, 
and for filling and refilling sidewalks, and for repair- 
ing and resetting flagging in or on the sidewalks, and 
for repairing and resetting curb and gutters, and 
bridge stone and bridging, and for building wells, 
pumps, cisterns, drains, and sewers, shall be assessed 
upon and paid by the lands and real estate benefitted 
by the same, in proportion to the benefit received ; 
all propositions for such improvements, except for 
opening streets and constructing sewers, shall be ad- 
vertised by the council in one of the city papers for 
twenty davs before the same are adopted, and the par- 
ties interested shall, if they desire, have an opportun- 
itv of being heard thereon before the council or their 
appropriate committee ; provided, that for paving any 
street, or portion of a street, lving without the limits 
betore deseribed, the consent of the owners of a ma- 
jority of the lots to be assessed therefor shall be first 
had and obtained ; and the expenses of such improve- 
ments, When completed, shall be ascertained and as- 
sessed by three impartial commissioners, not inter- 
ested there.u, who shall be appointed by the council 
from the frecholders resident in the city, which com- 
missioners shall examine into the whole matter, and 
shall determine and report, in writing, to the council, 
What real estate ought to be assessed for such im- 
provement, wud what proportion of such expenses 
shall be assessed to each separate parcel or lot. of 
land, and shall accompany such report with a map 
containing each lot assessed, and the name of the 
owner or owners thereof, which report and map shall 
be filed in the office of the city clerk, and be by him 
recorded in the assessment book; whereupon the 
said clerk shall cause to be inserted in at least one of 
the newspapers published in aid city, for at least ten 
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days, a notice of the filing of said report, and that the 
council will meet ata time and place, to be specified 
in said notice, to consider said assessment, and re- 
ceive and consider all objections thereto, which may 
be presented in writing ; and if the council shall con- 
firm said assessment, it shall constitute a lien on the 
property assessed for the amount of such assessment. 


53. And be it enacted, That the council shall have 
power to take any lands that they may judge neces- 
sary for the opening of Third street, upon paying to 
the owner the fair value of the lands taken, and of the 
improvements thereon, and the damage done to any 
distinct lot, or parcel, or tenement, by taking part of 
it for such purpose ; provided thatthe owners of prop- 
erty benefitted thereby shall pay a just and equitable 
proportion of the expenses and costs of opening said 
street. 


54. And be it enacted, That upon completing the 
report of the commissioners assessing the value of 
lands taken, and the damages thereby, the city treas- 
urer shall tender and pay to the owner of said lands 
if resident in tne city, the amount of such assessment 
due to him; but if such owner is not resident in the 
city, or upon due inquiry cannot be found therein, or 
is a lunatic ar idiotor an infant, or if, from any other 
lawful cause, he is incapacitated to receive the same, 
or if such owner will not accept the same, and sign a 
proper receipt therefor, when tendered, then the city 
treasurer shall make affidavit of such faets, and file 
the same with the city clerk ; and the council shall, 
after inquiry into the facts of the case, direct the 
amount of such assessment to be placed either in the 
city treasury or In some safe bank, for the use of the 
person to whom the same may be due ; and upon fil- 
ing such receipt of the owner, or the passing of such” 
resolution by the council, the said lands shall be 
vested in the city, and the city officers may proceed 
with such improvements, and the said moneys, so de- 
posited, shall be paid by the city to the person en- 
titled thereto, on dem@nd, without interest, except 
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from such time as a deman.1 may be made and pay- 
ment refuse. 


55. And be it enacted’, That all commissioners of as- 
seasments, appointed by or under this act, shall, be- 
fore they proceed to the duties of their appointment, 
subscribe and take au oath, before the mayor or city 
clerk, faithfully, honestly, and impartially to perform 
the duties required of them, and shall receive such 
compensation for their services as the council shall, 
by general ordinance, fix and ordain, such compen- 
sation not to exceed two dollars per day. 


56. And be it enacted, That the council shall have 
power to grade, pave, and remove obstructions in 
all streets, public grounds, and public squares, that 
sre or may become public streets, public grounds 
and public squares or highways, by dedication or 
otherwise (south of the lines heretofore described). 


57. And be it enacted, That all work and materials 
for improvements, exceeding In cost one hundred dol- 
lara, shall be done or farnished by contract, and all 
contracts for doing work, or furnishing materials for 
the improvements provided for in this act, shall be 
advertised for twenty davs previous in a city paper, 
and shall at all times be given tothe lowest bidder who 
will comply with all the requirements of the council 
and will give ample freehold seeurity for doing said 
work and furnishing said materials according to con- 
tract ; and all bids shall be opened in public, and at 
a time previously noticed in the advertisement above 


mentioned, 


70. And be it enacted, That all acts in relation to 
the township of Hoboken, and all provisions of a 
publie character in any of the acts relative to the Ho- 
boken Land and Improvement Company, and the Ber- 
gen Land [improvement Company, inconsistent with 
this act, be and are hereby repealed, but the repeal 
shall not affect any proceedings had or commenced 
under the same when this act takes effect, nor any 
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rights or dues to which the said city or township, or 
any person or persons, is or are entitled by virtue 
thereof. 


71. And be ut enacted, That the legislature may at 
any time alter, amend, or repeal this act; and this 
act shall be a public act, and take effect immediate- 


ly. 


72.) And be it enacted, That nothing in this act 
contained shall be construed to interfere with or 1m- 
pair the vested rights and privileges of any person 
or corporation whatever, except as to the property 
taken for public use upon compensation, as provided 
for in this act. 


Approved Mareh 28, 1855. 


Pamp. Laws 1855, p. 465. 


CHAPTER CCXXX. 


A FURTHER SUPPLEMENT to an act entitled “ An aet to 
incor orate the city of Hoboken.” approved March 
twentyv-eighth, eighteen hundred and fifty-five. 


“ +: * “ x: “ . * ¥ 


10. And he it enacted, That all that part of the 
sixth clause or subdivision of section forty, title 
four, after the words “ for the purposes for which 
they wre OF TAY be laid out and dedicated,” be nnd 
is hereby repealed. 


ll. And Ie if ( wocled, That the words *sonth of 
the lines heretofore deseribed,” in section fifty-six of 
the act to which this is a supplement, be and the 


sane Is strickenwout nil repealed. 


Approved Mareh 23, 1859. 
P. L. p- O54. 


Wer es 
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CHAPTER CCXXXVI. 


A further supplement to an act entitled “An act to 
incorporate the City of Hoboken,” approved March 
twenty-eighth, eighteen hundred and fifty-five. 


1. Beir enacred by the Senate and General As- 
sembly of the State of New Jersey, That the council 
of the said city are hereby empowered to build and 
construct a main sewer through the centre of Third 
street from the westerly line of Adams street to the 
Hudson river, subject to all the provisions contained 
in the said act and its supplements relative to the 
building of sewers in said city, except that the appli- 
cation of two-thirds of the property facing on the 
line of said sewer, therefore shall not be required to 
enable the said council to proceed with the construe- 
tion thereof, and said council may by ordinance 
immediately direct the construction and building of 
said sewer without any petition of the property 
owners upon said street. 


2. And be it enacted, That all acts and parts of 
acts inconsistent herewith be and the same are here- 
by repealed, and that this act shall be deemed and 
taken to be a public act and take effect immediately. 


Approved March 21, 1866. 


P. Laws, }?. 570. 
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Riparian Laws of the State Of 


New Jersey. 


AN ACT. 


To ASCERTAIN THE RIGHTS OF THE STATE AND OF THE 
RIPARIAN OWNERS IN THE LANDS LYING UNDER THE 
WATERS OF THE Bay oF NEW YORK, AND ELSEWHERE 
IN THE STATE. 


WHEREAS, it is represented to the Legislature of 
the State that grants of rights to cecupy land under 
the waters of the Bay of New York and the Hudson 
River, and elsewhere Within the State, have been 
made, and are liable to be made, without sufficient 
information of the rights of the State and of the ri- 
parian owners In the same; therefore, with the view 
of obtaining the proper information to enable the 
Legislature to protect the rights of the State— 


lL. Be it enacted hy the Senate and Generel Assembly 
of the State of New Jersey, That a Board of Commis- 
siioners be nominated by the Governor and confirmed 
by the Senate, to consist of six citizens of this State, 
who shall have power, and whose duty it shall be, to 
cause the necessary surveys and examinations to be 
made by competent SUPVEV ONS of the lands lying lti- 
der the Witlers of the Dany of New York ana of the 
Hudson River, and ot the lands adjacent therete, the 
Kill Von Kull, Newark Dav, Arthur's Kill, the Rari- 
tan Bav, and the lands lving under the water of the 
Delaware River, Opposite to the County of Philadel]- 
plana, the right to reclaim “ hieh las hot been vranted 
by the State, and to obtain all needful isformation 
from other sources in order to ascertain the present 
rights of the State in the Silhne, and the value of sila 


- ~, 
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rights; and to fix and establish an exterior line in 
the sail bays and rivers, beyond which no pier, 
wharf, bulkhead, erection or permanent obstruction 
of any kind shall be permitted to be made, and to 
report to the next Legislature, on or before the first 
day of February next, the result of the information 
thus obtained, and the value of the said rights, to- 


wether with the evidence upon which 


the same 


is founded ; and second, that they shall reeommend 
to the Legislature such plans and provisions for the 


Improvement, use, renting or leasing of the said 


lands under water as they shall deem necessary for 
and most conducive to the interest of the State, and 
to have prepared, and submit with their report, maps 
of said land, exhibiting the exterior line fixed and 
established by them in said bays and rivers, and the 
lines of the existing piers, wharves and bulkheads, 


and also showing any grants of land, 


under the 


waters of said bavs and rivers, which have not been 


occupied, and also the original shore line as far as 


the same can be ascertained, accompanied with such 
field netes, measnrements and elucidations as they 
shall deemnecessary to a full exposition and under- 


standing on the subject. 


2. And he tenacted, That until such report is made, 
no further grant, lease or sale of any of said lands 
shall be made, and the said Commissioners may ap- 
ply to the Chancellor for an order to restrain and 
stay all proceedings, erections and obstractions until 
the further direction of the Legislature; and if any 
permanent erection in or obstruction of the said 


Waters, within the sail exterior line to he fixed or 


established ly them. be commeneed or 


continued 


after such order, the said Chaneellor may cause the 
aadd order te be enforeed, canned disobedience thereof 
to be punished by the Court of Chancery, in the 


SHme mMablner an to the sume extent as 


In cases of 
injunction issued out of said court; and any perma- 


nent erection or obstruction, made contrary to any 


such written order, mav be removed and abated by 
the order of the Chancellor ; provided, however, that 
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the said Commissioners or the Chancellor shall not 
interfere with any rights already granted, or which 
have been or may be grauted at the present session 
of the Legislature. 


3. And be it enacted, That the said Commissioners 
shall take and file in the office of the Secretary of 
State an oath, well, truly and faithfully to perform 
the duties of their appointment before entering upon 
said duties, and they shall not be or become inter- 
ested, directly or indirectly, in any water rights, or 
rights to occupy lands under water, in the said bays 
or rivers, nor in any real estate that can In any way 
be benefitted or affected by the establishment of such 
exterior lines, or by any measures that they may re- 
commend ; and upon proof beimg made to the Goy- 
ernor of any one of said Commissioners being so in- 
terested, and upon a hearing of a party so charged, 
he may be renoved from office by the Governor. 


4. And he at enacted, That any vacancies in the 
Board of Commissioners, caused by removal, resig- 
nation, refusal to serve or otherwise, shall be filled 
by appointwent by the Governor of a citizen of this 
State not interested as aforesaid. 


5. And be it enacted, That the said Commissioners 
may appoint surveyors, agents and others necessary 
for the discharge of these duties, and they and their 
ugents may enter upon any land for the purpose of 
surveving or obtaining any information on the sub- 
ject of their appointment. 


6. And be it enacted, That each Commissioner shal] 
recelve five dollars for every day actually employed 
by him in the duties of his said appointment, and his 
actual traveling expenses, when absent from his resi- 
dence. 


7. And beat enacted, That the said Commissioners 
shall give public notice of the time and place of their 
first meeting by advertisement published for ten days 
ineach of the papers printed in the counties in 


Ree eee tn, . 
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which the Commissioners shall make their investi- 
gation, and all subsequent meetings of the Commis- 
sioners shall be publicly adjourned to some particu- 
lar time and place. 


8. And be it enacted, That this act shall be deemed 
a public act, and shall take effect immediately. 

Approved April 11, 1864. 

P. L. 1864, p. 681; Revision, 1877, p. 980. 


SUPPLEMENT TO AN ACT 


ENTITLED “ AN AcT TO ASCERTAIN THE RIGHTS OF THE 
STATE AND OF RiIpaRIAN OWNERS IN THE LANDS LY- 
ING UNDER THE WATERS OF THE Bay oF NEw YorkK 
AND ELSEWHERE IN THIS STATE,” APPROVED APRIL 
ELEVENTH, EIGHTEEN HUNDRED AND SIXTY-FOUR. 


1. Be it enacted by the Senate and General Assembly 
of the State of New Jersey, That the bulkhead line or 
lines of solid filling, and the pier lines 1n the tide 
waters of the Hudson River, New York Bay and Kall 
Von Kull, lying between Enyard’s dock, on the Kill 
Von Kull, and the New York State line, so far as 
they have been recommended and reported to the 
Legislature by the Commissioners appointed under 
the original act, of which this is a supplement, by 
report bearing date February first, eighteen hundred 
and sixty-five, are hereby adopted and declared to 
be fixed and establixhed as the exterior bulkhead 
and pier lines between the points above named, as 
such exterior bulkhead and pier lines, so fixed, es- 
tablished and adopted, are shown upon the manu- 
script maps accompanying said report, and filed im 
the office of the Secretary of State, except said lines 
drawn on said ‘maps over or upon lands within the 
boundaries of the grant made to the Morris Canal 
and Banking Company, by act approved March four- 
teenth, eighteen hundred and sixty-seven. 
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2. And be it enacted, That it shall not be lawful to 
fill in with earth, stones or other solid material, in 
the tide waters of the Hudson River, New York Bay 
and Kill Von Kull, beyond the balkhead line or 
lines of solid filling by this act adopted, fixed and 
established, laid down and exhibited on the afore- 
said maps; and that it shall not be lawful to erect 
oF maintain any pier or other stracture exterior to 
the said bulkhead line or lines of solid filling in any 
place or places where no exterior line for piers is 
reported or indicated by said maps, on the Hudson 
River, New York Bay and Kall Vou Kull; and that 
when an exterior line for piers is recommended and 
shown by said report and haps, Ho erection or 
structure of any kind shall hereafter be erected, al- 
lowed or maintained beyond or exterior to the ifore- 
said bulkhead line or lines of solid filling, except 
plers which shiall hot exceed whe hundred feet In 
width respectively, and which shall in’ ne case ex- 
tend beyond the line indicated for piers on said 
maps accompanying said report; and no piers shall 
hereafter be coustracted 11) sald tide Waters, when 
such exterior plier lines ure dlopted, fixed and astab- 
lished, at less intervals between such piers than 
seventy-five feet, except ut Places occupied and used 
for ferries, or te be so occupied or used, when the 
Spaces between the plers Thee bye less: nor shall] any 
such, plier bye coustraucted in any other hlaidier aaa 
on piles or on biocks and bridges; and if on bloeks 
and bridges, such blocks and bridges shall net eccupy 
more than one-half of the length of the pier, and they 
shall bs so constructed as) to permit a free tlow oe 
Passage of waiter ninder nnd through ther. Without 
any other interruption or obstinction than the pile 
or blocks Necessary to Support sila PIONS, 


3. And he it enacted, That the act entitled “An act 
to authorize the owners of lands upon tide waters te 
build wharves in front of the sate, approved Mareh 
elghteenth, elvhteen hundred and fiftv-one, be and 
the same is hereby repealed, as to the tide waters of 


the Hudson River, New York Bay anil Kill Von Kull, 


eee 
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below the line of mean high tide; but said repeal 
Shall not be construed to restore any supposed 
usage, right, custom or local comnion law, founded 
upon the tacit consent of the State, or otherwise to 
fill in anv land under water below mean high tide; 
and without the grant or permission of said Com- 
missioners, no person or corporation shall fill in, 
build upon or make any erection on, or reclaim apy 
of the land under the tide waters of this State, in 
New York Bay, Hudson River or Kill Von Kall; and 
ip Case any person or corporation so offending shall 
be guilty of a purpresture, which shall be abated at 
the cost and expense of such person or corporation, 
on application of the Attorney General, under decree 
of the Court of Chancery, or by indictment in the 
county in which the same may be, or opposite to and 
adjoining which said purpresture may be; provided, 
however, that neither this section, nor any provision 
in this act contained, shall in any wise repeal or im- 
pair any grant of lanl under water, or right to re- 
claim made directly by legislative act, or grant, or 
license, power or authority, so made or ywiven, to pur- 
chase, fill Hp, OCCU PV, Possess and enjoy lands cov- 
ered with water fronting and adjoining lands owned, 
or authorized to be owned, hy the corporation, or 
grantee, or licensee, in the legislative act mentioned, 
its, his or their representatives, grantee or assigns, 
or to repeal or lmpair any grant or license, power or 
authority to erect or build doeks, wharves and piers 
opposite and adjoining lands owned or authorized to 
be owned by the corporation, or grantee, or licensee, 

in the legislative act mentioned, its, his or their re- 

presentatives, grantees or assigns, heretofore made 

or given directly by legislative act, whether said acts 

are or are not repealable, and as to any revocable li- 

cense given by the board of chosen freeholders of a 

county to build docks, wharves or piers, or to fill in 

or reclaim anv lands under water m= the said New 

York Bay, Hudson River or Kill Von Kuli, the same 

shall be irrevocable so far as the land under water 


, 


has been reclaimed or built upon under such license 


: 
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; 
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at the time that this act takes effect ; but as to the 
future. such revocable license is hereby revoked, and 
no occupation or’ reclamation of land under water, 
without such legislative act or revocable license, 
shall divert the title of the State, or confer any rights 
upon the party who has reclaimed or who is in pos- 
session of the same. 


4. And be it enacted, That in case any person or 
corporation, who, by any legislative act, 1s a grantee 
or licensee, or has such power or authority, or any 
of his, her or their representatives or assigns, shall 
desire a paper capable of being acknowledged and 
recorded, made by and in the name of the State of 
New Jersey, conveying the land in the proviso to the 
third section mentioned, whether under water now or 
not, and the benefit of an express covenant, that the 
State will not make or give any grant or license, 
power or authority affecting lands under water in 
front of said lands, then and in either of such cases, 
such person or corporation, grantee or licensee, lav- 
ing such grant or license, power or authority, his, 
her or their representatives or assigns, on producing 
a duly certified copy of such legislative act to said 
Commissioners, and in case of a representative or 
assignee, also satisfactory evidence of his, her or 
their being such representative or assignee, and re- 
questing such grant and benefits as in this section 
mentioned, shall be entitled to said paper so capable 
of being acknowledged and recorded, and grauting 
the title and benefits aforesaid, on payment of the 
Consideration hereinafter mentioned ; and the said 
Commissioners, or any two of them, with the Gov- 
ernor and Attorney-General for the time being, to be 
shown by the Governor signing the grant, and the 
Attorney-General attesting it, shall and may execute, 
and deliver and acknowledge in the name and on be- 
half of the State, a lease in perpetuity to such gran- 
tee, or licensee, or corporation having sueh graut, 
license, power or authority, and to the heirs and 
assigns of such grantee or licensee, or to the succes- 
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sors and assigns of such corporation, upon his, her 
or their securing to be paid to the State an annual 
rental of three dollars for each and every lineal foot 
measuring on the bulkhead line, or a conveyance to 
such grantee, or licensee, or corporation having such 
grant, license, power or authority, and to the heirs 
and assigns of such grantee or licensee, or to the suc- 
cessors and assigns of such corporation, in fee, upon 
lis, her or their paying to the State fifty dollars for 
each and every lineal foot measuring on the bulk- 
head line, in front of the land ineluded in said con- 
veyance : Provided, that no corporation to whom 
any such grant, license, power or authority was given 
by legislative act as aforesaid, in which provision 
was made for the payment of money to the treasurer 
of the State for each and every foot of the shore em- 
braced and contained in the act, nor the assigns of 
such corporation, shall be entitled to the benefits of 
this section; and provided further, that the said 
Commissioners shall in no case grant lands under 
water beyond the exterior lines hereby established, 
or that may be hereafter established, but the said 
conveyance shall be construed to extend to any balk- 
head or pier line tarther ont on said river and bay 
that mav hereafter be established by legislative au- 
thority ; in case any person or corporation, taking a 
lease under this section, shall desire afterwards a 
conveyance of all or any part of the laud so leased, 
the same shall be made upen pavment of the said 
sum of fifty dollars for every such lineal foot, as 
aforesaid, of the land so desired to be conveyed the 
couvevance or lease of the Commissioners under this 
or any other section of this act, shall not merely pass 
the t tle to the land therein deseribed, but the right 
of the grantee or licensee, individual or corporation, 
his, her or their heirs and assigns, to exclude to the 
exterior bulkhead line the tide water, by filling in or 
otherwise improving the same, and to appropriate 
the land to exclusive private uses, and so far as the 
upland, trom time to time ma’e, shall adjoin the 
navigable water, the said conveyances or lease. shall 
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vest In the grantee or licensee individual or corpo- 
ration, and their heirs and assigns, the rights to the 
perquisites of w' arfage, and other like profits, tolls 


and cha: ges. 


5. And be it enacted, That no graut hereafter made, 
extending beyond the line of high water mark, shall 
be in force or operation as to so much thereof as ex- 
tends below said line of high water mark, until the 
prantee or grantees shall lave paid into the treasury 
of the State such compensation or rentals, or secured 
to the State sueh payment or rentals for the estate 
in the lands Iving below the said line of mean high 
water mark, contained in and conveyed by such grant 


or lease as is hereinafter provided. 


6. And leat enceled, That four Commissioners shall 
be appointed by the Governor, by and with the ad- 
vice and consent of the Senate, who are hereby re- 
quired and empowered to complete as much of the 
details of the work assigned to them by such origt- 
nal act, ly Surveys and otherwise, on the Hudson 
River, New York Bay aud Kill Von Kall, as in their 


tl ly ment the interests of the State requires. 


A And te ate wacted, That all the POWers ania duties 
of the sta Com missiouers, contained in the act to 
which this is a supplement, be and the same are 
hereby eontinued it force, except so far as the sitllie 
ite superseded or modified bry any of the provi ones 


of this aet. 


8. Aad he it enacted, Vhatafany person or persons, 
corporation or corporations, or associations, shall 
desire to obtain it errant for lands nner Witte! \V hich 
have root Leen Improved, ati are hot wutheoriz “| te 
he improved under Arn erantoor license protected 
byy thie provist ns of this TT oo it shall be lawful for 
any two of the sitic Commissioners COMCUPTLE, ti- 
gether with the Governor and Attorney General ot 
the State, upon application to tuem, to designate 
what lands under water for which a vrant is desired 
lie within the exterior lines, and to fix sach price, 


LT 


RC me. 
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reasonable compensation or annual rentals for so 
much of said lands as lie below high water mark, as 
are to be included in the grant or lease for which 
such application shall be made, and to certify the 
boundaries and the price, compensation or annual 
rentals to be paid for the site, under their hands, 
which shall be filed in the office of the Secretary of 
State ; and upon the payment of such price or com- 
pensation, or annual rentals, or securing the same to 
be paid to the treasurer of this State by such apphi- 
cant, it shall be lawful for sucha’ plicant to apply to 
the Commissioners for a conveyance, assaring to the 
yrantee, his or her heirs and assigns, if to an indi- 
vidual, or to its suecessors and assigns, if to a cor- 
poration, the lanl under water so deseribed in said 
certificate ; and the said Commissioners shall, in the 
name of the State, and under the great seal of the 
State, vrant the said lands in manner last aforesaid,” 
and said conveyance shall be subscribed by the Govw- 
ernor and attested liv the Attorney General and Sec- 
retary of State, and shall be prepared ander the di- 
rection of the Attorney General, to whom = the gran- 
tee shall pay the expenses of such »reparation ; and 
upon the delivery of such conveyance, the grantee 
may reclaim, improve and appropriate to his and 
shots «awh use, the leanels contained ane deseribed in 
the wild certificate ; subject, however, to the regula- 
tious sane pr wwistons of the first and second sections 
of this act, and such lands shall thereupou vest in 
said applicant; provided, that no grant or license 
shall he granted to any other than a riparian pro- 
prietor until six eslendar months after the riparian 
proprietors shall have bean personally notified in 
writing by the applicant for such grant or license, 
and shall have neglected to apply forthe grant or 
license, and neglected to pay or secured to be paid 
the price that said commission shall lave fixed: the 
notice in the ease of a minor shall be given to the 
guardian, and in the ease of a corporation to any 
officer doing the duties Tol Loa Thphon president, 


secretary. treasurer or direetor, aud in case of a non- 
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resident, the notice may be by publication for four 
weeks successively in a daily newspaper published 
in Hudson County, and ina daily newspaper pub- 


lished in New York City. 


9. And be it enacted, That the same compensation 
for the time and personal expenses of said Commis- 
sioners shall be allowed and paid as heretofore, and 
all other expenditures to be incurred by the said 
Commissioners in the prosecution and completion of 
their works, contemplated by the original act and 
this supplement, shall not exceed the sum of five 
thousand dollars annually, which sum is hereby ap- 
propriated out of any money in the treasury not 
otherwise appropriated, to be subject to the draft of 
said Commissioners, and shall be paid upon the war- 
rant of the Comptroller, upon satisfactory vouchers 
being produced of such expenditures made or in- 


curred, 


LO. And be it enacted, That the MoneVs sO received 
from the sales and rentals of the said lands under 
water shall be first appropriated to the payment of 
such appropriations as the Legislature may author- 
ize from time to time, then to the payment and liqui- 
dation of the State debt, and afterwards the same 
shall be invested aceording to law, aud the interest 
thereof be annually pata over to the Trustees of the 
School Fund, to he appropriited by them towards 


the maintenanee of free schools. 


11. Aid he it enacted, That the said Commission- 
ers shall take and file, in t e office of the Secretary 
of State, an oath, weil, truly and faithfully to  per- 
form the duties of their appointment, before enter- 
Ing upon their said duties. | 


12. And be it enacted, That the said Commissioners 
may commence proceedings inthe name of the State 
of New Jersey, by ejectment or otherwise, against 
persons or corporations trespassing pon or Hccupyv- 


ing the lands of the State under water, or which were 
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heretofore under water, and the Attorney Generay 
of the State is hereby required to commence and 
prosecute such actions as may be instituted or di- 
rected by the said Commissioners ; and his expenses 
and disbursements, and the expenses and disburse- 
ments of such assistants as may be appointed by the 
Governor and their reasonable charges and counsel 
fees shall be taxed by the Chief Justice, and paid by 
the Treasurer, on presentation of the bill so taxed. 


13. And be it enacted, That in any ease where a 
grant of the lands of the State under water is made 
bv the Commissioners to any person other than the 
riparian owner, that the State’s grantee shall not fill 
up or Improve said lands under water until the rights 
and interests of the riparian owner in said lands un- 
der water (if any he has) shall be extinguished, as 
follows: The said Commissioners shall fix the amount 
to be paid to said riparian owner, for his rights and 
Interests therein Gf any he has), and said riparian 
owner shall have the right, within twenty days after 
he has been notified of said amount, to accept said 
sum in fall extinguishment of all his rights; or if 
he is dissatisfied with said award, he may apply to 
the Supreme Court, at the next term thereafter, for 
au struck jury to try the question in sach place as 
may he designated by siti court, and said jury may 
increase or diminish the amount to be paid the said 
riparian owner, and their verdict shall be final as 
to said amount; and on the payment or tender by 
the State's grantee to the riparian owner of the 
amount fixed by said jury, all the rights and interest 
of said riparian owner in the landsof the State under 
water in front of his land shall be extinguished ; that 
the costs of the trial shall be paid as follows: if: the 
verdict of the jury is greater than the award of the 
Commissioners, then the State shall pay the costs 
of the trial; if the verdict is the same as the award, 
or less than the award of the Commissioners, then 
the riparian owner shall pay the costs. 
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14. And he it enacted, That this act shall take effect 
inmediately. 


Approved March Sist, L869. 
Laws of 1869, p. LOLT: Rev. IS77, p. 982. 


A FURTHER SUPPLEMENT TO AN ACT. 


EntTiriep “ AN AcT TO ASCERTAIN THE RIGHTS OF THE 
SraTe AND RIPARIAN OWNERS IN THE LANDS LYING 
UNDEK THE WATERS OF THE Bay or New York AND 
ELSEWHERE IN THIS STATE,’ APPROVED APRIL 
ELEVENTH, ONE THOUSAND EIGHT HUNDRED AND 
SIXTY-FOUR. 


1. Be if enacted hy thie Senate cued (ys hie ral Asse mbly 


of the State of New Jersey, That any riparian owner 


on tide water in this State who desires to obtain 
H a lease, grant or conveyance from the State of New . 
| Jersey of any lands under water in frout of his f 
lauds may apply to the Commissioners appointed 
under the act to whieh this is a supplement, and 
the supplements thereto, who may make such lease, 
grantor conveyance, with «ne revard to the interest 
of pavigation, upon such compensation therefor, to be 
paid to the State of New Jereev, as shall be determ- 
ined by said Commisstoners— which lease, convey- 
Ance or rant shal] be executed its directed In the 
act to which this is a siipplement, and the supple- 
ments thereto—and shall vest all the rights of the 
State in said lands in said lessee or erantee. 

2. And he it enceted, That this act shall not) inter- 


a °° -:e-COCOcCc eo. 


fere with the original netor its supplement us to the 
waters of the Hudson River, New York Bay or Kil] 
Von Kull, easterly of Envard’s dock 


4 fud hi if epeerohedt, That this ie shall be it public 
net, aril strall take eft q*T bnitnecdintely 


Approved Mareh 21, i871 


Laws IS71. ». Ad: Rev. 1877. pp. YSd. 
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AN ACT. 
RELATIVE TO THE Ripartan CoMMISSION. 


Whereas, Applications are frequently made to said _ 
Commissioners for grants and leases of land which 
were heretofore, but are not now, under tide water, 
and it is desirable to quiet the possession of those 
who so apply ; but doubts have arisen whether such 
eases are now provided for by law, and it has been 
found by experience that grants and leases contain- 
bigs the erants and covenants authorized by the 
fourth section of the uct, approved Mareh thirty- 
first, one thousand eight hundred and sixty-nine, en- 
titled * Supplement to an Act entitled an Act to as- 
certain the rights of the State and of Riparian Own- 
ers in the lands ly ing the waters of the Bay of New 
York anil elsew here in the Stute,”’ approved April 
eleventh, one thousand eight hundred and sixty-four, 
and the joint resolution of one thousand eight hun- 
dred and seventy, are more readily accepted and are 
more satisfactory than those which do not eontain 


; 


the same. 


lL. Be at enacted hia the Senate and General Assembly 
of the State of New dersey, That the said Commis- 
SPOners, \\ bth the COnCUrrelnCe of the Cirovernor and 
Attorney-General, in all cases of application for 
gerathits (>) leoses of latils how, or aut the time of the 
npplication, or at the time of the lease or rant, 
tncder ticle-w iter; anal TT all CiSes of application for 
grants or leases of bunds which are not now, or shall 
not at the thane of application, or at the time of the 
lease or wrant, bye under tide-water; and in all cases 
of appleations for leases or grants for all or any 
guch lands may, notwithstanding the first proviso in 
the fourth section of said supplement, or any other 
clause ovr thatter it) sacl Suppl ‘thee nt contained, vrant 
or lease. or lease first with a covenant to grant and 
grant afterwards, tor such principal sum that the 
interest thereof at seven per centam will prodace the 
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rental, such lands or any part thereof lying between 
what was at any time heretofore the original high- 
water line, and the exterior lines established or to 
be established, and grant or lease in all cases in 
which in their discretion they shall think such grant 
or lease should be mace, such rights, privileges aud 
franchise as they are authorized to grant In cases 
coming direetly within the said fourth seetion, and 
enter into the same covenants in the name of 
the State in all cases of grants or leases where 
they deem such covenants proper, as are awuthor- 
ized in grants or leases under said fourth seetion, 
and insert such other covenants, clauses and eondi- 
tions in said grants or leases as they shall think 
proper to require from the vrantee or lessee, or 
ought to be made by the State ; procided, that noth- 
lng herein contained shall) authorize eratits or 
leases In front of a riparian owner to any other than 
such mparian owner, except upon the proceedings 
anal eonditions in suid supplement provided ; and 
provided also, that the applications for eriatts or 
leases, and the certificates of said Commissioners, 
Governor and Attorney General, may in the cases 
hereby provided tor vary from the provisions of the 
said supplement in such manner as to conform to 
this act; and any party who has already asked = for 
or ace ‘pted i lease OF COUVeEVAalice, TAY apply for and 
have benefits of this aet, notwithstanding such former 
application or former aece plaince of it lease Or COl- 
Vevence, 

2) And be itenacted, That sueh Commissioner shall 


receive (S1L500) fifteen liundred dollars per annum. 


4 And hy if enacted, That this act shall tuke effect 
immediately, 
Approved Aprnl 6. 1871. 


AN ACT. 


To cEDE TO THE Mayor AND Common CovunciL oF JER- 
SEY CITY CERTAIN LANDS OF THE STATE NOW AND 
HERETOFORE UNDER THE TIDE WATERS OF COMMUNI- 
PAW Bay, AND TO ESTABLISH A TIDE WATER BASIN 
ADJACENT THERETO. 


Whereas, The Riparian Commissioners of the 
State of New Jersey, in their reports for the years 
elohteen hundred sane Seventy-one and seventy-two, 
have called the attention of the Legislature to the 
fact that Jersey Citv is without publie docks, and 
have recommended that a part of the large basin 
laid out by the Commissioners in eighteen hundred 
and sixty-four, lye COnVES ed to the Mavor and Alder- 
men ot Jersey City for public USes ; therefore, 


lL. Beat enacted hy the Senate and General Asse mhly 
of the State of New dersey, That the said State do 
hereby grant to the Mayor and Aldermen of Jersey 
City, in fee simple, so much and such parts of the 
lands which are now under tide water or were here- 
tofore under tide water of said Communipaw Bay, 
commences ata pout In the centre of Van Vorst 
street, if extended southerly, and distant thirteen 
hundred feet southerly from the southerly line of 
Grand street, Jersey Citv, and from thence running 
westerly, and parallel with Grand street, erght hun- 
dred and ten feet, to the centre of Morris street, if 
extended westerly; thence easterly and parallel with 
Girand street, to. the present high water mark, the 
southwesterly side of the Morris Canal: thence 
sontheasterly, along sata high Water mark, to the 
centre of Van Vorst street ; thenee southerly, through 
the eentre of Van Vorst street, if extended southerly, 


t the place of beginning. 


> fuel he it enacted, That the said Mavor and 
Aldermen, | V their appropriate b anal, shall have 
full eontrol and regulation of the basin and wharves 


i. 
ie 
, 
: 
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and land conveyed to them, and they shall be and 
are hereby required to improve the same with all 
eonventent despateh in such manner that at least 
one-third of the area of satd lands shall be flowed by the 
tide-water, and made navigable for such vessels as 
the citizens or inhabitants of said city, or persons 
doing business therein, may, ander the control and 


regulation of sini board. clesire Tho tse Sitl bosasiae. 


3. Aud be it enacted, That for the tithe bi reby con- 
veyed, the said citv shall pay into the treasury of 
the State, Or vive to this State a bond for sueh sam 
of mMouey, nnd att such terms as to pres beeen senna in- 
terest asthe Board of Riparian Comuiissioners shall, 
under all the cireumstances of the case, and taking 
inte eoustideration thie public Purposes ce which said 
lands are to be applied, fix ane determine as a 
Proper ana equitable compensation to thre State for 
such tithe ; and until the giving of such bond, or the 
pavinent of sach money, said city shall not cuter on 
such lamls : provided, nothing in this net contained 
shall prejudiee or tinpair the rights of the shore 


owners te sil leancds 


Ao Ane he tte enacted, Phat the said eitv m L\ fill us 
reclaim and make wharves of not exceeding two- 
thirds of the areaof satd bands, and nosy charge 
dockage nel Wharfasre ny thie Use OF seid Doaasiny shied 
wharves; prorided, said charges are reasonable, or 
they may lease thie Whole cob gadis prere of thie sitiel 
leaneis for a term of Vears, lo bye improved it thre tmian- 


her pore seribed an this section. 


dD. Aad deat enacted, Phat there shallbo established 
meljacent te thie lintels hereinbefore deseribed atid 
granted a tile water basin, ombracing all that traet 
of land under water deseribed as follows: Clommene- 
btacr vats pont on the easterly line orf Warren Stree, 
if prodnced southerty, list iyil elohteen lrrrticdredd feet 
southerty trom the southerly line of Grand street, 
Jersey City, whieh point Isat the soutiiwesterly eor 


ner of the grant made to the Morris Canal and Bank- 


| 
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ing Company; and from thenee, running westerly 
and parallel with Grand street, twenty-eight hun- 
dred feet; thence norcherly, at right angles with 
Grand street, five hundred feet : thence easterly, 
and parallel with Grand street, twenty-eight bun- 
dred feet, to the easterly line of Warren street; 
thence southerly, alone sald easterly line of Warren 
street, extended southerly, five hundred feet to the 
place of becinuing, That the above tiile-w uter basin 
il this et desert bed shall he and remain, and the 
Jsame is hereby dedicated as and for a tide-water basin; 
and owners of any lanl which shall udjoin the sald 
tide water basin, their successors, heirs and assigns, 
Ay charge W harface, dockage ane other charges in- 
cldent to the use of wharves. Amd it is) hereby de- 
elared, that this provision shall have the effeet of a 
contract, so that the said tide water basin shall be 
and remaiy sueh hor ever, but st) that the sald tide 
water basin shall be dreduved nl kept inorder with- 
out eXpense to the State. 


6. dad be it eneeted, That the Board of Riparian 
Commissioners shall reduce to writing a description 
of so mueh and such parts of siticl lands as aforesaid, 
and file aamap and = deseription in the office of the 
Secret ny of State of this State. and duplicates of 
said man sand deseription in the office of the Clerk 
of the County ot Hudson, authenticating the Silthne 
In such case bw ther signatures, and reciting such 
parts of the act as shall indicate their authority, and 
the prULE prerse atic object of said nap and desertiption 
and said map and deseription, or daly certified copies 
thereof, shall be fall and plenary evidence of the title 
under this act of the city to the lands so deseribed 
and granted to the Mavor and Aldermen of Jersey 


City ly the first seetion of this act 


7. adel he it ene feed, That this set shall take effect 


Immediately. 


Approved April 4th, 1872, p. Tos. 


SUPPLEMENT TO AN ACT 


To ASCERTAIN THE RIGHTS OF THE STATE AND OF Rupa- 
RIAN OWNERS EN THE LANDS LYING UNDER THE 
WATERS OF THE Bay or New York, AND ELSEWHERE 
IN THE Stare, Approvep Aprin 11, L864. 


Whereas, The Riparian Commissioners recommend 
some changes in the line for solid filling in the Bay 
of New York and Hudson River, and to enable them 
to make the changes proposed, and to provide addi-- 


tional wet basins in the same: 


lL. Be ai enacted hy the Senate and General Asse mbly 
A the State of New Jdersey, That the Riparian Com- 
INISSIONerS pany change, tix and establish muy other 
lines than those now fixed and established = for pier 
lines, or lines for solid) filling in the waters of the 
Day of New York or the Hudson River, or make any 
changes TT LED bias nh how fixed and established, or 
lay aout suniel fix anil establish iny thew basin or basins 
in the Watters of the Day oft New York or thre Hudson 
River, and when so fixed and established, the said 
Riparian Commissioners shall file a mapand surveys: 
It) the office of the Secretar of State, showlng \\ lat 
lines have been fined ane established yy them for 
the eXxteriol lines for solic filling ani pler lines, its 
wel as for anny changes it basins or new bastus tix ec 


leatel oul sennel established Iny Pivestn nicer this act. 


2. dad he it enacted, “Phat from and after the filing 
of sitcl Hbety snl Surveys it the office of the Sacre. 
tary of Stat .. ee encroachinent of any kinel shall be 
permitted to Lye miele ly ‘voud sith lines si) fixed nicl 
establishect for solid tHilline or ner lites, or iN oor 
Upon anv basin or basins so laid out and estab- 


lishecd. 


*) j ; ; i ’ . . " 
3B. dad tected, Phat the satd Riparian Com- 
Hiss toners aaa lithe. for ou satis! rtory Cotnsid The 


Phaoti, cans lease or sale to the owners of the lands 
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fronting on said basin, of the right to have the eX- 
clusive use of the said basin or basins, for the pur- 
pose of wharfage and docking, and to charge a rea- 
sonable sum for the use of the same on the line of 
bulkhead owned by them respectively ; and that from 
and after the filing of said map and survey, the same 
shall remain as a public basin or basins, and they 
are /ereby dedicated for that purpose. 


4. And he it enacted, That this act shall be deemed 
a public act, and take effect immediately. 


Approved April 4, [872. 
P. L. 1872, p. 99; Rev. 1877, p. 386. 
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ergr a hl , , vr 
STATEMENT 
i 4 Aa . 


The general natare of this dispute appears in the 
preliminary statement of the Circait Judge in his 


findings, pave 5. 


The premises deseribed in the declarations, and 
over which the City of Hoboken claims to extend 
tiver and Second streets, by virtue of a dedication by 


eet ie 


! 


yi 


the Loss map, are contained within a deed from the 
Hoboken Land and Improvement Company to the 
Camden and Amboy Railroad Company, dated Dee. 
1, 1864, and which premises have been in the exclu- 
sive possession of the said company, and its successors 
or lessees since the conveyance. 

See findings, p. 7, fol. 19; also p. 10, fols. 

ei 


The deed is on page 52. 


The defendant in possession is the lessee of the 
United Railroad and Canal Companies, known as the 
United Companies, one of which was the Camden and 
Amboy Railroad Company. 

The locus im que ineach case is also embraced 
within the grant of the State of New Jersey of March 
31, 1869 (the Defendant being the Lessee thereunder), 
and which grant, as appears in the record, authorized 
the United Companies to reclaim and erect wharves, 
and other improvements in front of any lands then 
owned by them, or held in trust for them on any 
tide-waters of the State, and when so reclaimed and 
improved, to have, hold, possess, and enjoy the same 
ws the owners thereof, subject only to the provisions 
that they should pay for such grant into the Treasury 
of the State the sum of Twenty thousand dollars, 
before the first day of July, next ensuing, and 
should, also, tile 1 the office of the Secretary of State 
a map and description of the Lands under water in 
front of the upland designated in said act. The sum 
of Twenty thousand dollars was paid by the Company 
within the time limited, and the map and deserip- 
tion filed as reqaired by law : pages 7-8, fols. 19-20. 
This prant Wiis subject to no restriction other than 
the regulation as to solid: filling lines, and pier lines, 
before recommended by the Riparian Commission- 
ers: page LO, fols. 24.5. The whole act is on page 
64. 

The Hoboken Land and Improvement Company 
was chartered February 21, 1838 (Laws 1838, p. 92), 
and authorized to purehase and hold real estate, 
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etc., and to fill up, occupy, possess and enjoy all 
land covered with water fronting and adjoining the 
lands that might be owned by them, and to construct 
thereon wharves, piers and slips and all other struc- 
tures requisite or proper for commercial and ship- 
ping purposes, provided that it should not be lawful 
for the said Company to fill up any such land covered 
with water, nor to construct any dock, pier or wharf 
immediately in front of the lands of any other per- 
son or persons owning down to the water, without 
the consent of such person or persons so owning 
first had in writing and obained. Pages 6and 9 of the 
record. See also Sec. 4 of the charter. 

The Circuit Judge found that the only restric- 
tion imposed upon the Corporation by the act of 
incorporatic:. was that it should not fill up 
or build any dock, pier or wharf upon = any 
lnud under water “immediately in front of the 
lands of any other person or persons owning down to 
the water,” and that neither the plaintiff in these 
suits, nor the State of New Jersey, nor the public 
was “another person owning down to the water” 
within the legal meaning and intent of said charter 
or contract. 

The Hoboken Land and Improvement Company 
purchased of Edwin A. Stevens and others, by deed 
dated Mav 6, 1839, the lands therein described, 
amoug which is the tract of 564 acres, which is em- 
braced in the Loss map. The deed is found on 
pages 42-3, and this tract therein is bounded by the 
Hudson or North river, and without reference to the 
Loss map. The Court found “that at the time of 
said transfer by Edwin A. Stevens and others to the 
said Hoboken Company, the land for which these 
snits were brought by the Citv of Hoboken was un- 
der water, and since the date of said conveyance has 
been filled up, oceupied and possessed by, said com- 
pany or their grantees, and that all of said land an- 
der water was in front of and adjoining the real es- 
tate purchased by the Company ; that sinee the time 
of said parchase the Company or their grantees have 
at various times reclaimed the land from the water, 


and have constructed thereon wharves, harbors, 
piers and slips and other structures requisits or 
proper for commercial purposes, and have been In 
exclusive possession, occupancy aud enjoyment of 
the same from the time of such reclamation,” pp. 
6-7. 

At the date of the deed the land in question was 
under tide water of the Hudson River, being naviga- 
ble tide water in the State of New Jersey. 

The City has never had any possession or use of 
the premises in question in either suit; buat the de- 
fendant is in exclusive possession thereof, and de- 
rives its title from the Hoboken Land and Improve- 
ment Company, and, also, by the grant from the State 
of New Jersey of LS69. 

The City seeks fo overcome this POSSESSION and 
tithe by claim of dedication under the Loss Map. 
This is the only ground of claim. The City was in- 
corporated March 28, T8550 (Laws 1855, p. 448), 

Sf ty-owe HOUES fle i" the hug ‘if five Loss Map. Pre- 
vious to the mncorporation of the City, the territory 
was within a Township, subject only to the Township 
laws. This was the eondition of things when the 
charter of the Hoboken Daun anal liprovement ('om- 
pany Wits obtained in PS3s. 

The City of Hoboken never took any proceedings 
to lay out River or Second streets over the locus in 
yuo, but has sought only by force of the alleged ded- 
ieation, to extend the same. 

The State of New Jersey at the tine of the tiling 
of the Loss Map in L804, had title to the land below 
high-water mark fronting the Stevens tract. The 
Streets running east and west on the Loss Map, ex- 
tended only to the hich-wator mark of Hudson River 
as it then existed, one of which streets was Second 
Street. The Street on said map, whichis now called 
River Street, but which was then unnamed, runs 
north and south; the southern terminus of the same 
upon the map, boone at the high-water mark afore- 
sald (pure ut the Loss Map. by it reference to the 
map, It will be seen that River Street struck the high- 
water mark within a cove, at a point between 
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Fourth and Third Streets, and did not extend to 
Second Street. The premises are all below the 
high-water mark, and have been reclaimed from tide 
water by private enterprise, and are held as private 


The land was not formed by alluvion or natural 
accretion, but by filling in and reclamation thereby 
from the water. 

RiverStreet cannot practicably be extended within 
the bonnes of the L ss, Map to reach the waters of 
the Hudson River, or without crossing land outside 
of that shown on the map, and without crossing, also 
land which prior to April 28, 1874, belonged to the 
State of New Jersey and which by the State has 
been leased to the Morris & Essex Railroad Compa- 
ny in perpetuity. Reeord, p.9 Itis also claimed 
that even then it cannot reach the publie navigable 
waters. Further particulars on this head will be 
hereinafter given. 

Extracts from the Charter of the City of Hoboken 
relevant to the issues, will also be hereinafter given, 

This statement is sufficieat, in connection with the 
rest of the findings, to proceed with the = ar- 
gument, which will have reference largely to River 
Street, but inclading to a considerable extent, Second 
Street. 


The plan of the Loss Map does not show any inten- 
tion toextend the Street, now called RiverStreet with- 
in the cove and along the River front of the tract, north 
and south, vor coald sneh an intention be reeognized 
in law, if it existed pon the map. The faet and 
scope of a dedication, apart from legal principles as 
to the right, involve a question of intention, and it 
nowhere appears upon the Loss Map, that the laying 
down of the unnamed street, now ealled River Street, 
was intended to run within the River length wise, 
and thereby cross everything inthe mareh of Improve- 
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ment along the shore, whatever the nature of it 
might be; whether streets, filling between streets, 
wharves, slips or other commercial or shipping im- 
provements. 


As stated by W. W. Shippen, page 40, fol. 83, 
* Loss Map shows an entire Incompleteness so far 
as any purpose whatever in regard to the use of the 
water front for commercial Purposes. The only 
wharf or pier shown is a small one, always used, as 
| have heard, exclusively for a ferry landing. There 
is no evidence on the map of any design to fill on 
any part of the water front or to build any wharves, 
piers or docks. There are no streets shown Oh any 
land then covered by water, nor any street along the 
River front, nor in faet anything to show that the 
water front was ever intended to be used in any 
way.) An examination of the May jastifies the use 
of such language in this argument. /low then can if 
he held thet the re ius uy rile yhian frig the prot cif the 
donor la stomp MM pmon the whole of thie River fro if length 
IISe, an easement lo which ere ri Himprore moult, commer- 
cial and otherwise, in the distant fulure must, when con- 
eerved, authorized and made —hecome s ubiye el ? 

The location of this tract ot lanl, which is directly 
Opposite the eity of New York, wna Within the lar- 
bor of that great emporium, shows that the water 
front would naturally ana Inevitably bye lmproved 
anil adapted to the crowthi of commercial and ship- 
ping enterprise and business. 

The Charter of the Hoboken Lind and lmiprove- 
ment Company is distinethy based) upon. that idea, 
and the policy of the State under its Roi pariac Acta, 
Is 1 the sitihne direetion, The nakedness of the Pibity 
along the whole River front, shows no intention on 
the part of Colonel Jotun Stevens to literfere with or 
rivace the demain of the State, or any ittempt to 
anticipate or embarrass the hprovements, whieh in 
the COLUPrS. ot years would bre required for the erent 
coumerchtil and shipping interests of thot locality. 
No authority was given by the State to fillin and 
Improve the lind under water until the Charter of 


se 
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the Hoboken Land and Improvement Company in 
1838. A period of 34 years elapsed between the time 
of the filing of the map and the date of the charter, 
during which time these lands under water lay dor- 
mant, awaiting the development of the future. These 
considerations apply to both cases, but very particu- 
larly to River Street. 

There is no attempt on the map, to give ‘any length 
to the lots East of Hudson street beyond the high 
Water Line, except ut a little corher of Third and 
River Streets, and at the end of Fifth Street, and 
those little invasions of the River front, being excep- 
tions only, show thatit was not intended to extend the 
lotsintothe river. These exceptions prove the general 
purpose to keep the territory of the map within the 
boundary line of high water mark. No one can deny 
that the Hoboken Land and Improvement Company 
under its charter, had full authority to fill in opposite 
the lots and outside of the lines of the streets run- 
bidnge east and West, ifextended. That must be per- 
fectly clear, whatever question may be raised as to 
the ends of the streets. This would necessarily ex- 
clude the water from the lines of River Street, if eX- 
tended, south of its terminus apon the map, and 
drive the water to the east, and that power could be 
exercised at least as far as the exterior lines for fill- 
ing authorized by the State. These exterior lines 
for solid filling are recognized upon the maps in this 
cause, and run censiderably to the east of River 
Street ; the pier lines helug still bevond. See aAIMOnY 
other LEAL ps, Map a 

There was vo purpose in marking River Street 
tepron thie Loss Map, other than so) far its it {Oes. 
Certainty by no possibility, can any intention be in- 
ferred to extend it be vernal Third street. It could 
het have beeen contemplated in the dedication. No 
Cause cut bye foun that lias ever carried the doctrine 
of dediention to the extent claimed for River Street. 
orlongitudinally within the tide water. Taking the 
map, then, by itself, there is an absence of intention 
to have River Street extended so as to interfere in 


any way with the improvements of the River front. 


II. 


[In view of the policy and acts of the State in deal- 
ing with these lands and its Riparian Lands geverally, 
no such dedication of River Street as appears on the 
map, can lawfully be permitted to extend longitudi- 
nally through the State’s lands; and here it is im- 
portant to understand the nature of the right as 
Claimed by the Plaintiff. : 

It must be considered as settled that the title of 
the Riparian owner upon tide water ends at ordinary 
high water mark, and all below that belongs to the 
State, as absolute owner. 

5 Vroom, 533. Stevens v. Paterson and 


Newark R. R. Co. 


That is the sfa/us of the Law in the State of New 
Jersey in reference to proprietary titles. They ex- 
tend to the high water mark, and no farther; the 
State being the owner of the lands below that mark, 
and may sell and dispose of sueh parts thereof 
for private uses, as it deems unnecessary to retam 
for purposes of navigation. The Riparian owner 
could dedicate streets only to high water mark. 
Standing alone, his de lication must stop atthat line. 
In the very nature of things it could have no greater 
foree TY iit if. But If is elaim “el that afia dedieation 
of a street\s mule to high water, that it muy be ex- 
tended by operation of Luw over band made by artifi- 
cial tilling as well ‘ts th tural aCe rebioh, Seas to reach 
the water; that is, assaming that the filling in has 
been done Without such levrislative anthority its will 
cut off the street This dl rctrine if permissible, 
ean only be maintamedapon the principle of estoype!, 
whereby, after the dedieation of a street has been 
Ih) vile to th, » Water, th ° dosor, or any other Pers om, 
without legislithve authority, is prevented, if he tills 
in bevond the lueof the high water mark, from exclud- 


ing the public from access to the water contemplated 
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by the dedication, and to prevent him from taking 
advantage of his own act or wrong, the street will, 
in order to reach the water, be considered as ex- 
tended over the filled land to the new water line. 
The only object therefore of the extension of the 
street is to reach the water line. The extension is 
net merely for the Sake of a street over the newly 
made liaanicl, but the extension Is secondary and only 
asa means of reaching the water. Primarily the 
dedication Is effective only to the high water line; 
beyond threet, iis already stated, the State could sell 
to or license auy one to filliu and take the land to 
exclusive private ue. Phe dedication could not 
prevent the State from granting absolate control to 
another, of the land below that line, (within proper 
exterior lines, of course.) Now, in applving the doe- 
trine claimed to extend the street, it conld not be 
against anv one having authority from the State to 
reclaim and take to himself the possession of the 
lands, but ifapplicable, and such authority does not 
exist the dedication cana hae no fore for the purpose 
of an erlewsion jpeeoaee ly, hud only lo reach navigable 
mother, 

If, therefore, it is the purpose or policy of the State 
to disregard the mere fact that somebody has laid 
out Lyre ch Pbimkyp and tiled the Same, streets extending 
to the water, and to authorze improvemeyts to be 
made without reference thereto, and without being 
subject to an extension thereof yy operation of law, 
there cannot be recognized i the dedication of either 
of these streets a power te override suel purpose or 
poliey. It becomes a very serious question, whether 
along the whole available water front of the State of 
New Jersey, itis within the power of any land owner, 
In his schemes of lmprovement, oftentimes anticipat- 
lug the necds of half a century or more, to so lay out 
elties aed towos (oftentimes purely Visionary), with 
streets He preodh ch dbbea py, ane tile the Satne, as to burthen 
the private use of reclaimed lands, when the State 
fails te sity iy ferims that such action shall he disre- 


carded, 


This brings us at once to a consideration of the 
legislation bearing upon this subject and the ques- 


tions arising thereunder. 


(A) ‘The Legislature of New Jersey of November 
Dy 1814, passed the following net: 

“1. Bere exacren, &e., That no law of this State 
for laving out or opening public or private roads 
shall be so construed as to permit any person or per- 
sons Whatever fo lay out or open any public or private 
road through or upon any lands belonging to this 
State, unless the consent of the Legislature be first 
obtained for thrat Purpose, 

“29> And BE IT ENACTED, That if HV perso or per- 
sons shall hereafter Open on attemipe tor open any pub- 
lie highway or private road through or upon any of 
the aforesaid lends, he, she or they shall bie ‘leemed 
guilty of a high misdemeanor, and shall each and 
every of them so offending, fortert and pay the sum 
of one thousane dollars to be recovere | bin an netion 
of debt to ine prosecuted by the Treasurer of thas 
State for the use of the State.” 

Rev. TS21, p. 570. 


The same act is found in. the last Revision. pub- 
lished in S77, p. LOTL, see S Sb 

The pokey of the Levisliture Is clearly defined in 
this stitute. 1} Rives Street brated Lrererty actually laicl 
howd bpd the Phichy) thir Tira the Water lonoitucd 
THe Colonel Jolin Stevens been Myce) oth title below 
the orleinal high Wille) mark. it would bee distinetly 
woradnst the statutory polteyv of the State, after IS] "¢ 
fo recowniZe the same. 

Previous to the Charter «f ] yr, Hoboken Was lbbon 
‘Township. Under nolaw of the State co Hel the Town- 
ship oO) thie people t | eTelh, have bated ontia highway 
pon the States lands. It is mot to ty presumed 
that An dediheation would be ree meni Zod Iyy the 
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Courts extending along the River witlin the water, 
without legislative consent. 

The plaintiffs virtually ask by legal effect what 
could not have been specially done. 


(Bb) We next come to the Charter of the Hoboken 
Land and Improvement Company, passed in 1838. 
This contemplates, among other things, the 
filling in and appropriating to private use, 
lands covered with water fronting and adjoining 
the lands that may be owned by the Company and 
the construction thereon of Wharves, harbors, plers 
and slips, and all other structures requisite or pro- 
per for commercial and shipping purposes ; and when 
thev shall have purchased the ferry right, &e., they 
nav enjoy the same and purchase and build steam- 
boats. The \\ hole tract of pbA4 meres which embraced 
the ferry was purchased by the Company. 

From the Charter it clearly appears that this Com- 
precnes went become the OWhers of the tract it (jues- 
tion. This charter was the first legislative step in 
the direction of the Improvement and utilization of 
this water front. The Hoboken Land and Improve- 
ment © HPV Was bot a municipality, but a private 
corporation, with large powers. The enterprise 
would require a large expenditure of money, and the 
Legislature no doubt theouelhe that by the instru- 
mentality orf this corp ratlow, the Water frout would 
be developed and the great commercial and ship- 
ping interest of the locality prom ited. 

This charter ina coutenet, avd the grantees of the 
Hoboken Land and LTmprovement Company are en- 
titled te the independent judument of this Court Ih} 
obits construction, 

The rigiits of the defendants aequired under the 
deed of TS64. must be settled between the Citv and 
these Defendants, andare not affected in any way by 
any procedure aginst the Hoboken Land and Im- 
provement Copan subsequent t> the said deed. 
The Hoboken Landtand Tmprovement Company be- 
vat the linprovements Upon this water front. 
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The Legislature was wise, as the sequel shows, in 
entrusting to that Company the power to fill up, and 
improve and adapt the lands tothe purposes of com- 
meree and shipping, particularly. Let us analyze 
Section 4 a little, and catch its meaning. The lan- 
guage We submit shows an intention that the Com- 
pany should have an exclusive possession and en- 
jovment as private owners, and that the whole water 
frontage could be reclaimed, and held accordingly 
and regardless of any rights upon the upland, except 
those of other owners, meaning owners of the land 
amd not a municipality claiming a mere easement. 
The words OCCUPY, POSSESS ane enjoy all lands cor- 
ered with water routing cry adjpormingd thie lernels heat 
may be owned by them, ave exclusive, private and en- 
tire, and do not in themselves admit of any restric- 
tion oor reservation, The Words, wise, * coustruct 
lhereou Woh . Llarhors, Pir vs, Slips crjeed all ol le i 
structures, ele.” ave of Like character, The wharves, 
harbors, pliers, slips and structures all become pri- 
vate property, and there is no jimitation upon the 
Power to locate the Saline, OF how or whi re they 
shall be constructed, except as coutatned in the prrer- 
Vise. 

Leaving out of sight for a moment the proviso, it 
may be assumed, | think, that these powers given, in 
themselves, are without restriction ont quatlification, 
anil ure hecessarily bhecotstistent with uty Cisetents 
of streets to affect the same. Think. now, of the 
claim tw have River street bry Operation of law eX\- 
tended lengthwise over these improvements! Could 
it have been contemplated by the Legishiture that any 
Jeoncrntuacdinical street, bry tha here foree of it decdllention 
should Interiupe id eambarrass PO pProvetelts anth- 
orized yy this charter ? The Sittne remark Tay tls 
bs appicable to Socoud Street. 


The language of Section Four, COnVEVS the i lea of 


unlimited contro] overthe Hh provetents by the € thie 
pany, Without interterence, exeept only by other 


leaned OWte Ts, 


Cant be possible that the location upon a map of 


\ 
‘at 
‘ 
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a street lengthwise of the water front anywhere in 
the State of New Jersey can carry such force as to 
make language like this subordinate to the existence 
of such a street? But let as look at the proviso. 
“ Provided it shall not be lawfal for the said Company 
to fill ap auy sach land covered with water, nor to 
construct any dock, pier or wharf immediately in 
front of the Jrads of any other persow or persons own- 
my down to the water, without the covsent of such 
poresou or PCP SOUS NO) OIeniny first hiacl bi writing and 
obtained” 

The meaning of this proviso is a question of tn- 
tention in tiie use and fitness of langaaze. What 
does it mean, real uatarally and appropriately ? 
Can it really mean the pablie easement of a street ? 
To reach such a coarclasion the lingaaze must be 
perverted. pp The lands of any other person oF persons 
A | down to the water,” cannot fittingly be used 
to inclade such an easement. or the “ person or persons 
oicning, to mean a municipal corporation, claiming 
such easement. The words cousent and in writing 
and obtained appropriately have reference only, to 
private owners of land who may consent in writing, 
and from whom such consent and writing may be 
obtained. These words do not natarally apply to a 
municipal corporation, elaiming the eassmoant of a 
publi street. 

Hoboken did) not become a city until 1855. Pre- 
vious to that time this territory in question was with- 
inatownship. No authority existed in the town- 


ships to lay out or open streets or highways. Pablie 


roads were laid out only by sarvevors of the high- 
wavs, appointed by the Court of Common Pleas of 
the Connty; the Township hil nothing whatever to 
do with the proceeding. In the Townships, overseers 
of the highwavs were elected, whose duties were to 
work the same, but the township had no control 
thereof. The road act as it existed in 1838, is found 
in Elmer's Digest of the Laws of New Jersey, 1838, 
p. 472, and the Jownship act is also found in the 
same book, p. S71. There is ne authority to jastify 
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an action of ejectent by a township. In the very 
nature of things such action could not be maintained, 
It seems impossible in the light of the condition of 
the law, to extend the proviso beyond a private 
owner of land. That meaning is natural, while any 
other looks like perversion. 

We therefore submit that this charter of the com- 
pany is a complete defence, not oniy as to River 


street, but as to Second street. 


(Ci) It was not intended in the Charter of the 
City of Hoboken, which was passed Mareh 
98, 1855 to vive the City, or that the City 
should have, any right to interfere with = the 
powers and property of the Hoboken Land and 
Improvement Company, ander its charter, as we lave 
herein constrnedit. There isan exception as to Third 
Street, to whieh reference will be made. In other 
words the Charters of the Hoboken Land and) Im- 
provement Company and of the City of Hoboken, 
ure intended to be im harmony, andl the powers of 
the City subordinate to the rights of the Lind Com- 
pany. The Charter ot the said City intended to guard 
the rights of the Hoboken Land and) Dmprovement 
Company. Sec. 72 provides * ‘That toot dinner in this 
net contained shall he coustrued to interfere with or 
impair the vested rights and privileges of any person 
or corporation Whatever, except as to property 
taken for pubhe use upon compensation as pro- 
vided for im this set. Sec. 08° authorizes 
the taking of land by the City tor the opening 
of Third Street upon compensation. Tt is as 
follows, “ That the Conuneil shall have power to 
take anes lands that they may judge Hecessary for 
the opening of Third Street, npon paving to) the 
owber the fair value of the lands taken and of the 
improvements thereon, and the damage done to any 
district, lot or parcel or tenement by taking part of 
it for such PUP pase | provided that the OWhers of 
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property benefitted thereby shall pay a just and 
equitable proportion of the expenses and cost of 
opening said street. Sec. 40, clause 7, authorizes 
the building of a dock at the foot of Third Street 
the width thereof, “ but nothing herein contained 
Shall be so construed as to give the corporate 
authorities any right or privilege as shore owners 
hor to deprive the shore owners of any righ, 
as shore owners, Or any right to permit or 
establish it ferry, nor muy privilege as Riparian 


CHE HOETS, 


These Sections 53 and 40 (clause 7), are to be taken 
tovether, and meau that Third Street ean be 
extended by eminent domain, and when extended that 
the Citv may build a dock, but even that gives the 
City no rights as riparian owners or shore owners, 
and the rights of shore owners (weaning, of course, 
others than the city) must be compensated for. 

By bearing in mind that in 1855, when this charter 
was passed, all of Third Street east of what is now 
River Street was in the private possession of the 
Hoboken Land and Improvement Company, (See 
maps P. 1, D. 1, and evidence pp. 30, 32 and 33,) 
the same having been filled, the clear’ object of 
those provisions of the City Charter, was to authorize 
the City to take by condemnation as aforesaid, lands 
to open Third Street and to baild a dock, and in do- 
ing s , to guardevery right of the shore owner. This 
legislation ought, even ln the absence of any grant 
from the Riparian Commissioners, to defeat any 
claim of the City for Third Street. But I refer to 


these provislols of the charter to note: 


lL. ‘The fet of this legislation shows that the City 
lack ne rights at the ends of streets below the origi- 
hal high water line, where the dedication stopped. 

2. ‘That the City could not be regarded in any 
s-pse asa Riparian or shore owner ; and 

3. That the shore owner at the ends of the streets 
Wits somebody else than the City, and whose rights 
were hot to be affected by the charter, except ouly $«) 
far as authorized to be taken upon compensation. 
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The special finding of the Court Is as follows: 

“That the provisions of the charter of Incorpora- 
tion of the plaintiff so far as they are applicable to 
the subject of the pending controversy negative the 
plaintiffs construction of its powers under said char- 
ter in that, (lj) it withholds from the corporate au- 
thorities any right or privilege as shore or riparian 
owners; (2) while it vests the Council with power t 
take anv lands they may judge necessary for th 
opening of Third Street, it requires payment to be 
made to the owner for the fair value of the lands so 
taken, and of the improvements thereon, and the 
damage done to any distinct lot or parcel or tene- 
ment by taking any part of it for such purposes ; 
amd (3) it expressly provides that) nothing contained 
in the charter shall be construed to interfere with or 
impair the vested rights and privileges of any person 
or corporation whatever, except as to property taken 
for public ase pon compensation, as provided for in 
the act.” Pages 9-10. 

The City makes no pretense of attempting to ex- 
tend Third Street under the provisions of the Charter 
referred to, but claims a right in all the eases, to ex- 
tend the streets by the mere foree of the dedreation. 

The City has never pissed any ordinance recog- 
NIPALI YG or chiming the existence of River street south 
of Third Street . nniel us to Second Street. hie attempt 
was made to recognize the same east of Hudson 
Street to the water, untilthe ordinance of October 5. 
IS75 (which ordinance is on page 24, See. 2), and no 
proceeds have been taken by the City to condemn 
the lands in CONTPOVERSY, 


Ser tinclings, postgres i. 


The ordinance of IS75 could not create any street, 
amd there was neo elamm by the City that Second 
Street should extend to high water mark on the 
Hudson river, vaitil the late of that ordinance, 

These suits were pot commenced until S78. 

A word more as to the Proviso. The owner of a 


fee, over which an easement may actually exist, is en- 


~~ 
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titled to every use of the land not inconsistent with 
the easement, and may maintain trespass or bring 
ejectment notwithstanding the easement; and who- 
ever owns a body of upland on the shore, even sub- 
ject to a street, is naturally considered the owner of 
the whole, and the same as a body is fittingly re- 
ferred to, as owned as an entirety. An easement 
separated from the body of the land and claimed by 
a City can scarcely be considered as land owned by 
# person or persons within the sense of the proviso, 
and this is still more unlikely as to» Township. A 
Township had no power to consent in writing or 
otherwise to have highways abridged, and I find no 
such power in the charter of Hoboken either. 


(D) Let us next consider the general riparian 
acts of the State, and the grant to the United Com- 
panies of March 31, 1869. This grant and the chief 
riparian act were approved on the same day. The 
grant and the riparian acts are within the scope of 
the same general plan of improvement. The riparian 
acts will become very important in dealing hereafter 
with the question of the ability to extend River 
Street over the lan Is of others outside of the Loss 
Map,. being chiefly the lands leased in perpetuity to 
the Morris & Essex Railroad Company. The first 
riparian act was approved April 11, 1864: Rev. 981. 
Section 1 of this act, provides for the fixing of an ex- 
terior line, and that the Commissioners shall report 
plans and provisions for improvement. Section 1 of 
the riparian act, of 1869, adopts bulkhead lines for 
solid filling and pier lines. Section 2 makes it un- 
lawful for any person or corporation to fill in be- 
vond the bulkhead lines of solid filling, or to ereet 
piers or other structures beyond the pier lines, the 
piers pot to exceed one hundred feet in width each, 
or to be constructed at less intervals than seventy- 
five feet, except at ferries. By Section 3. « wharf 
act of 1851 was repealed as to the tide waters of 
Hudson River, ete., below mean high tide, and no 
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person or corporation shall fill in, build apou or 
make any erection without the grant or permission of 
the Commissioners, provided that no grant or license 
to reclaim, &e., made directly by legislative act 
Shall be impaired, &e. (Read this proviso.) 

Section 4 provides for the confirmation of title to 
wy vrantee or licensee, mentioned in the 
proviso Sec. 3, if he desires the same, which may be 
by grant or lease ; the lease to be in perpetuity at an 
annual rental of three dollars for each and erery linea! 
foot, measuring ou the bulkhead line, and the grant, 
fifty dollars for each and every lineal foot, measuring 
on the bildlchead line in Srout of the land ineluded in said 
CON CCYANCE, provided AC. > ©.? “ong provided 
further that the sail Commiss.oners shall in no case, 
erant lands under water beyond the exterior [nes 
hereby established, or that may be hereafter estab- 
lished, but the said cour “pete shall he coustrned to exr- 
tend to any bulkhead ov poor line further out on said 
River and Bay that may hereafter be established by 
legislative authority * * * the conveyance or 
lease of the Commissioners under this or any other 
section of this act, shell woot merely pHESS bhi hitl fey thie 
lerned bhieve ii di scribed, but the rivht of the vriantee oor 
licensee, individual or corporation, his, her or their 
heirs and assigns, fo eeclude to the eaterion Lulkhead line 
the tide water, by filling on or otherw.se improving the 
Same, ana fi appropriate the land to exclusive private 
uses, anid so faras tie upland from tame to time made 
shall adjoin the navigable water, the said conveyance 
or lease shall vest in the grantes orlicensec, andividual 
or corporation, and thear hears and assigns the rights 
to the perquisites of wharfage and other like protits, 
tolls and charges.” The Hoboken Land: and Im- 
provement Company availed itself in part of the pro- 
visions of this section, as appears by the findings on 
page SS, 

Section Ss provides for vriaints of land under water 
not already improved and author-zed to be cmproved 
under any previous rant ov license. The Comuis- 
sloners on application “ destqgucte ahat lawis wnle 


welts - for which if qrant is ale Nia df. lie ‘tod: he ‘i ble enrte Vien 
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lives,” and fix compensation or anaual rental * * * 
ani certify the boundaries. * * * A conveyance 
is then made in the name of the State, &e., assuring 
to the grantee, his or her heirs, suecessors and as- 
sIgns * * * * the land under water so described in 
said certificite” The Commissioners’ grant the 
land * * * and apon the delivery of such con- 
Ve vance the vriantee may reclaim, improve and ap- 
propriate lo his aud theiy own use the land contained 
and described in said certifiente, &¢., &e., and said 
lands shall therenpon cest tu said applicant. The 
proviso then protects the Riparian proprietors 
against strangers, 

By no stretch of language, it seems to me, can the 
levine riparian proprietor be Altingly applied toa pub- 
lic easement claimed by a city. 

Section 12 authorizes the Commissioners to eom- 
hence the proceedings in the name of the State 
s es * xygainst persons ancl corporations tres- 
passing upon er oceeupying the lauds of the State 
under water, or whieh were heretofore under 
Water. 

Section 13 provides for the extinguishment of the 
rights, if ny, of the riperian aomrner where it grant is 
nade te anv person other than the riparian owner. 
This dow t mean a public easement. The subsequent 
riparian acts need notnow be referred to. Reference, 
however, Is ninacde to the actof April 6, 1871. (Rev. 988), 
both the preamble antl the body of the aet. 
This act was intended in part to quiet possession of 
certain lands, but covers applications for grants or 
leases of lands under tide water. The riparian owner 
nuder this section cannot, we submit, mean a munici- 
pality clacmong an easement. 

There is no intention shown in these riparian acts 
to recognize anvbody as the riparian owner but the 
owners of the fee, and the whole scheme of grant and 
lease is based pon the «lea of erclusive Catt ite rship cued 
POSSUSST IE OM thie prvet of bh ag aules aud licensee. The 
deeds from the State give deser;ption or boundary, 
and the State deals with the land as property, and 
the plan is to exclude public navigation to the exterior 
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line of solid filling and within that to authorize pri- 
vate and exclusive possession. 

It seems to be a great misuse of language and of 
purpose as evinced in the riparian acts, to treat a mu- 
nicipality as owner or riparian owner by reason of 
every street a proprietor of the upland has chosen to 
dedicate, or authorities even to lay out, that reaches 
the original water line. The intention, I submit, 1s 
clear to secure private title between the original high 
water line and the established line for filling, and 
claims of public easements are inconsistent with it. 
It is also so with public rights of navigation. Who- 
ever has a grant from the State under the riparian 
acts, is authorized to make reclamation and appro- 
priate the land to private use to the exterior line of 
solid filling, and to erect piers beyond, and it would 
seem unreasonable to permit the owner of the up- 
land, without authority from the State, and as against 
its grantee or lessee to so dedicate a street as, 
that in spite of such grants and leases the same 
should be by inherent force extended through ship- 
ping, railroad or other commercial improvements. 
The policy of the State is to authorize reclamation 
and exclusive ownership and possession out to a cer- 
tain line along the river, and to ecelude the public right 
of navigation within that, and to have piers bevond it. 

The [nes for solid filling and pier lines appear on 
page 1, as well as on other maps. 

The riparian acts show purposes of improvement 
totally inconsistent with the general extension of 
streets at every block in cities along the shore front. 

The grant of L869 to the United Companies is 
within this same line of argument. But, apart from 
that, it is a dlreet grant or authority to reclaim, hold, 
possess and enjoy as owners by special legislative 
act, within the lines for solid filling, ete. When the 
vrant of L869 was obtained the Joint Companies were 
in actual possession as owners of the upland, as it 
then existed, and with no Streets actually upon it. 

There is no reservation in the grant of any ease- 
ment or restriction upon the same. It is subject, of 
course, to regulations as to lines for solid filling and 
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piers. The character of the grant necessarily ex- 
cludes such reservation. The grant expressly pro- 
vides that the improvements shall not be subject to 
any other restrictions than those contained in the re- 
port of the Riparian Commissioners, which restric- 


tions the Court has found are only the regulations as 
to the lines for solid filling and piers. Page 10. 

In the preamble of the grant of 1869 is this lan- 
guage, “In front of other lands now owned by or in 
trust for them, so that they may safely make such 
improvements as they may find necessary to facilitate 
their business.” In the body of the act authority is 
given “to reclaim and erect wharves and other im- 
provements in front of any lands now owned by or in 
trust for them, or either of them, &c.” The fee was 
undoubtedly in the United Companies, and really it 
was not the intention of the Charter of Hoboken to 
vive the city any right or privilege as shore owners. 
The land held by the United Companies had never 
been subject to any actual easement, and the object 
of the grant of 1869 was to secure the Companies in 
the enjoyment of improvements they might make, and 
to have, hold and possess and enjoy the same as own- 
ers thereof. The grant of 1869, we submit, 1s a com- 
plete defence against the extension of both River and 
Second Streets. What the grant means is a question 
of legislative intention, and of which, we think, there 
can be no doubt. In construing it, cotemporaneous 
and other legislation is of service. 


(KE) The grant of 1859 and the charter of the Hobo- 
ken Land and Improvement Company are each con- 
tracts, and subject to the independent judgment of 
this High Court. They are both private acts and in- 
volve private property and rights alone. 

The city in behalf of a portion of the public and as 
a local Representative of the State, is attempting to 
impair the rights of the defendants under these con- 
tracts, and they as parties in interest, have a right, 
we submit, to the final adjudication of this Court. 
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The grant of 1869 has not been passed upon by any 
Court in New Jersey, and the construction of the 
Court of Errors and Appeals in the case in 7 Vroom, 
D40, which was between the City and the Land Com- 
pany, does not conclude these defendants. Their title 
relates back to 1864, the date of their deed, which 
antedates the suit in question. 

The general Riparian Acts of the State have not 
In the respects heresnbefore argued, been passed upon 
by the New Jersey Courts, so that the whole scope of 
the argument as thus made, is free from judicial em- 
barrassment. 

In regard to the question of dedication involved in 
the case in 7 Vroom,—that is general, and should not 
be considered so peculiarly iostate matter as to con- 
clade your Honors. That subject involves the gen- 
eral law of dedication, and should have no character- 
istics peculiar to the State. It does not belong tothe 
range of local law. Mr. Guinmere’s brief is full on 
the question of dedication merely, and Lo cannot add 
anvthing thereto. It is sufficient for my argument 
that whatever rights exist under the dedication, the 
State can disregard them and exelude them alte- 


vether. 
IT. 


But let us procesd to another question affecting 
River Street. Tt ts practically impossible to extend 
River Street to public navigable water, I, reason of 
the condition of the linds, both within and outside of 
the Loss May : L mean I, foree of the dedication, if 
it has anv inherent power at all bevond the original 
high water line. 

The land has all boen tilled in from Second Street 
to the southerly boundary of Loss’ Map, and beyond, 
so that there is no navigable water at all within the 
lines of River Street, ¢f extended, and within the ter- 
ritory of the Loss Map. Newark and Ferry Streets 
are arteries to and from the Ferry. Newark Street is 
what is marked on the Loss Map as the Philadelphia 
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Post Road, Ferry Street being to the South of that. 
Examine the Map to show the situation of the prop- 
erty from Second Street down to and ineluding the 
Morris and Essex Railroad grant. There is no pre- 
tense that River Street could reach any water to the 
north of the Morris and Essex land. But it may be 
claimed that within the slips or under the piers of 
the Morrisand Essex, there is tide-water, and that 
River Street may be extended to it. This claim 
secins almost preposterous, 

Directly opposite the extended lines of River Street 
at Ferry Street, are the depot buildings of the Morris 
amd Essex Railroad Company, under lease to the 
Delaware, Lackawanna & Western tailroad 
Company. Through these, River Street  wonld 
have to be first cut to get to water, then, 
thie a anil slips of that Company which 
are used for its immense trafic would have to be 
sntercept «l. ATl these provements are to the west 
of the exterior Ene for solid filling. A mere state- 
ment of the facts is the strongest argument that can 
be made aracmst such a claim. Exhibit D. &. referred 
to in the find-ngs, page 9% gives the location of the 
Morris and Essex grant. It Appears distinetly from 
this baty) that the lines of River Street, if extended 
would strke the grant very considerably to the west 
of the extercor Line for solid filling. The deed from 
the State cson pages 71-75. Read page 7) to show 
the exclusive rohits intended to be vrantedt thereby, 
and how cnposs.ble it isto find room therein for any 
reservation of easements to be extended by operation 
of law, particularly When the easement claimed is 
lony.tadinal wotu the River. In making the grant 
to the Morris nicl essex Company it is scarcely pre- 
samidle thet sae)ba thing eoald have been thought 
of by any one. The Ene between Jersey City and 
Hoboken runs through the Morris and Essex land. 
That appears from the map BE. the Mo & FE. deed and 
Citv Char er. 

Surely the City ot Hoboken has no rights bevond 
that line. whieh Une is in the midst of the tract 
vranted by the State to the Morris and Essex Com- 
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pany. The lines of the Morris and Essex grant do 
not extend to the southerly boundary upon the Loss 
Map. There is other land between. By looking at 
the Loss Map, also, it will be seen that River Street, 
if extended, would strike the land at the Ferry. 

Remembering now that there is no principle of 
law that would justify the extension of River 
Street by force of the dedication simply to 
make the — street longer, but that the claim Is 
to extend it, in order to reach navigable water, 
that being the objective point only, it is a complete 
answer—-that there is no public navigable water which 
the City could or has any right to reach. The land 
of the Morris and Essex Railroad is exclusively pri- 
vate property, within the lines of solid filling, at least, 
and not subject to be invaded by this street. Tlns 
land is already devoted to great public purposes, and 
the exclusive title, as was intended, is necessary to 
protect the Company. Between that grant and See- 
ond Street, as already stated, are Ferry and Newark 
Streets, and the navigable waters are entirely excluded 
from the whole space. (Show this condition of things 
from the maps. ) 

The riparian acts and the Morris and Essex lease 
secure to that Company the right to exclude the nav- 
ivable tide water within the lines for solid tilling, and 
to appropriate the land to exclusive private use. 
Whatever water is allowed to remain by the lessee is 
for its own use. The water therein is not public. 
Slips and basins are of the utmost importance to the 
Company for commercial purposes, and whether the 
Railroad Company chooses to use its premises by fill- 
ing in entirely or partially so, and having basins, slips 
and piers, isa matter of sno concern to the public 
venerally or the City of Hoboken. How can that City 
have any right to extend a street by operation of law 
into the very contre, so to spoak, of the land granted 
by the State, whatever rights the public may have in 
the waters outside of the exterior Line for sola filling, 
and within the ends of the piers? ft must be certain 
that the basins, piers and slips and the reclaimed 
lands within the lines of solid filling are exclusively 
the private property of the Railroad Company. 
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The doctrine of estoppel being founded in equity, 
and being only the application of an equitable prin- 
cipal to courts of law, will never be enforced, when 
it wonld work injustice or be reasonably impractic- 
able. That must be so, we submit, as a plain prin- 
ciple of justice. There cannot be any change in the 
existing condition of things, so far as navigable 
water is concerned, along the whole front upon the 
Loss Map. Ispeak of River Street. From Second 
Street to the Morris and Essex grant, the land is 
filled in, with streets through it, and tide water can 
never reach it. In the growth of improvements it 
has become so, and streets and buildings have be- 
come adapted to the present condition of things. 
Whether in the opinion of some the City ought to 
open River Street in some lawft] way makes no dif- 
ference. It is not practicable or just to extend it to 
reach tide water. Any claim based upon dedication 
to tide water cannot be enforced, and the City must 
look only tots powers of condemnation to extend 
the street if desirable. Further, can anybody tell 
how River Street by any practical or lawful act can 
be made to reach publi tide water whether with or 
without compensation ? (Look at the maps and see.) 
The proposition to deo it without compensation is 
too unjust to be thought of. The law is a practical 
system, and judgments of Courts are founded in 
reason and common sense. It is too late after va- 
rious private ana public rights have become so fixed 
as to make change impossible, for the City to in- 
voke the doctrine of dedication. It would work 
downright Injustice. 

But apart from the question of impracticability in 
reaching navigable water, what right has the City of 
Hoboken to look for it bevond the limits of the Loss 
Map? That is carrying the doctrine to an extent 
unheard of in any Court, but, when it is claimed 
that within the line of selid filling of the State’s 
grant, and within slips and basins, tide water may 
be found to which the city may go, the mere state- 
ment of the claim shows how unreasonable and falla- 
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Further, of what use would an extension of River 
Street to tide water be to the City of Hoboken so 


fur ‘is navigable licle wootle i’ is concerned, An extension 


of the street for the purpose of reaching navigable 
water having become useless and impossible in any 
practical sense, any inherent power of the easement 
(if it exists) to extend itself must be considered as 
extinguished. The extinguishment of easements 
where they have become useless, is not unknown to 
the law. Many of the cases are collected in Wait’s 
“Actions and Defences,” Vol. 2. »p. 736. The cdoe- 
trine has been generally applied to private ways, and 
the principle is that where the purpose of the way 
has ceased to exist the way is ended. There seems 
to be no reason why the same principle should not 


be applied to the cases tn han. 


12 Vesey, 265. Hillary. v. Waller 


[invite special attention to the cases on pares 


736-7 of 2 Waitt. 


If the premises in question had lain merely dor 
mant in the condition in which they were at the time 
of the decleation, awaiting the metion of thre city, 
when convenlert OF PeCeSSATY, to Orpen the street. 
there might be more reason for the claim, but where 
there is an entire change in the condition of things, 
wna the relation of the lems vie 7 to surrounding 
property and improvements has become so changed 
and fixed, that it must remain so, it would be strange 
if the law lil hoot recognize thie eXisting status ana 
refuse to doa useless anal He CeSSsArY et, 

The possession here has not been passive, but 
active, notorious, distinet and adverse. Tt must not 
be forgotten that the object of the extension is ols 
to reach navigable tile water, and when that be- 
comes Tmposstble or impracticable the whole force 


of the claim vanishes. 


° -4 


& 


Pd 


% = 


a | 


‘ «+ 


+ 


?* 


27 


What equity can Hoboken have against the Morri 
and Essex Railroad Company, a box fide Grantee or 
Lessee of the State? The claim to reach navigable 
water upon the lands of the company or elsewhere, 
isa mere subterfuge, the real object of the city be- 
ing to get River Street opened without compensa- 
tion, through the land of the defendants. But, if 
otherwise, how could the Morris and Essex Company 
ever have anticipated any flank movement like this, 
lengthwise of the shore ? 

Again, Ferry and Newark Streets are directly in 
the lines of River Street if projected, and these 
Streets the City is responsible for as publie thor- 
oughfares, from which vavigable water has been 
permanently exeladed., 


LV. 


There are two other questions which tor want of 
sufficient findings LT assume should not now be dis- 
cussed—one arises upon the following Statute 
Rev. p. 506, sec. 20, “That no person or per- 
sous, bodies  politie or corporate, shall be 
sued or im pleaded by the State of New 
Jersey for any lands, tenements, or hereditaments, or 
for anv rents, revenues, issues or profits thereof, but 
Within twenty vears after the right, title or cause of 
aetion to the same shall acerne and not after.” This 
statute was originally passed in 1799. The other 
upon the Road Act, Rev. LOLO, Sec. 78, “ That all pub- 
lie ronds having been linac out by SUPVeVoOrs oF other- 
wise, and not opened, worked or used for more than 
twenty vears next before the twenty-fourth day of 
March, one thousand eight hundred and fifty-nine, 
shall be considered, and they are hereby vacated.” 
This act was passed in T8590. | mention them as im- 
portant to the defendants, if bry any possibility the 
findings as made do jot warrant the jadgment, for in 
that event the case should be remitted for a re- 
trial. 


V. 


The defendants being in possession are entitled 
to the judgment unless the City shows a good title 
against them upon the findings. In this the Plain- 
tiffs, wesubmit, fail. But apart from the fact of pos- 
session there is a complete defence both as to River 
and Second streets, in the grants to the Hoboken 
Land and Improvement Company and the Umited 
Companies, and the judgments should be affirmed up- 
on the ee ad 
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‘| ; Nos. 170 and 171. 


THE MAYOR, &c., OF THE CITY-OF HOBOKEN, 
PLAINTIFFS IN ERROR, 


v8, 


PENNSYLVANIA RAILROAD COMPANY. 


SUPPLEMENTAL BRIEF FOR DEFENDANT IN ERROR, 


¢ The history of adjudication and legislation in New Jersey 
: upon the rights of the riparian owner to improve between 
high and low-water mark is as follows : 
2 Zab., 441, Gough vs. Bell. 


In 1850 the matter was not at rest. 
3 Zab., 624, Gough vs. Bell. Court of errors sustained 
the decision of supreme court, yet judges not clear 
as to the exact nature of the right. 


Next: 7 . 

1 Dutcher, 526, State vs. Jersey City. 

3 C. E. Green, 511, Keyport Co. vs. Farmers’ Co. 

5 Vroom, 533, Stevens vs. Paterson & New York R. R. 
Co. 


Supreme Court of the nites States. 
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Then came riparian acts, 1864, &ce. 


But before that the wharf act of 1851 was passed. 
Revision of New Jersey, 1877, p. 1240. 


This act gives power to improve to law-water mark. 


The wharf act, however, was repealed as to Hudson river 
by the riparian act of 1869, section 3. 
J. D. Bebe, 
Of Counsel for Defi ndaut in Error. 


SUPREME COURT OF THE UNTTED STATES, 
OCUPOR IS PETE VM. asss. 


No. LTO wnp Now a@. 
THE MAYOR AND COUNCTI OF THE CEPY OF HOBOKEN, 
PLAINETIPES IN ERROR 


THE PENNSYLVANIA RATLROAD COMPANY, 


Orr? oF THE UNITED STATES FOR Todt. 


(OF NEW OFS.) 


Points for Defendants. 


Contents of Printed Exhibits and Maps. 


Supreme Court of the United States, 


THe Mayor anp Counci. or THE Crry | 
OF HOBOKEN, | 
Plaintiffs in Error, In Ejectment. 
| Error to the 
' Cireuit Court 
for the Dis- 
trict of New 
Jersey. 


Vs. 


THe PENNSYLVANIA RAILROAD ey 
PANY, 
Defendants in Error. | 


Ports ror DEFENDANTS. 


This is a suit in ejectment concerning lands in New 
Jersey. The issues jomed were tried by consent by 
the Court, a trial by jury being legally waived. 

The Court made special findings of fact and of law 
and ordered judgment for defendants. Record, pages 
oto Ll. 

No exception was taken to the evidence nor to any 
of the findings, and no bill of exception has been 
sealed. 

The only error assigned is that upon the facts speei- 
ally found, judgment was given for the defendants. 
Reeord, page Sf). 

The special findings cannot, therefore, be reviewed 
by this Court upon these proceedings in error. 


The plaintiffs, a municipality, seek by this suit to 
open for use as a public street, a parcel of land form- 


erly under the tide water of Hudson river, which, 
Inany years ago, was reclaimed from the water, and 
is now and has been for many vears in the defend- 


ants’ exclusive POSSESSION, 


The plaint.tis do not deny the defendants’ ownership 
of the lands in question, but insist that it has been 
dedicated to the public for a street. 


No dedication was proved, 


An intention to dedicate, the plaintiffs claimed 
arose, because the owner of land im Bergen 
county A New Jersey, Opposite the ( “itv oft New 
York, adjoining the tide water of the Hudson 
river, tiled in the clerk's office of said county, in the 
year 1805, a map thereof, upon which were shown 
streets extending easterly to high-water mark of said 
river, one of which streets, if extended easterly suf- 
ficcentiv far from = its easterly terminus on said map, 
would embrace the /ocus i quo, nicl other streets 
extending southerly to the high-water mark of the 
same river, one of which streets if extended south- 
erly sufliciently far from its southerly terminus, would 
also cover the focus im yuo: and because, having tiled 
said map, he sold ana conveyed lots thereon by ret- 
erence to sal map, anc because the premises in ques- 
tion have bean sonece Intentionally reclaimed from 


tile waters, 


The defendants insist that the /ocws i ite, when 
sid imap wits filed, was owned by the State of New 
Jersey, and that since such filing the State of New 
Jersey las by valid grant, authorized the defendants 
to fill in and reclaim said) lands for a purpose 


inconsistent with its use as a public street. 


bv the tirst and second findings, page 5 of Record, 
it is establish 
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That Col. John Stevens, in the vear L805, 
was the owner of the land in front of which the 
land in question is, and did in that year file im 
the Clerk’s office of the county in which the land 
lay, a map on which streets were shown, one of which, 
if produced several hundred feet easterly of its east- 
erly terminus on sacl map, would include within its 
limits the land in qu ‘sstion. Andanother, which if pro- 
duced soucherly would embrace the land in question. 


By the third finding of facts it is established 


That the easterly termini of these streets on this 
nap were at high water mark of the Hudson River, and 
by the sixth finding of fact that the title to the lands 
east of high water mark was then in the State of New 


Jersey. Record. preigre (). 


By the nonth tinding of facts, and the fourth eon- 
clusion of law, page LO, Record, it is established 


That the /ocus in gvo was up to 1839 under tide-water 
and that it has since been reclaimed from the water by 
filling in, and not by accretions or alluvion, and that 
the land so reclaimed is not alluvion land or land re- 
deemed from the water by accretions, and that before 
reclamation the State of New Jersey was the absolute 


owner thereof, 


bby the thirteenth and fourteenth findings of fact 
and the fifth conclusion of law, page 10, Record, itis 
established as a fact 


That the land in question was embraced within the 
crant trom the State of New Jersey to the lessor of 
the defendants. 
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These facts being established by the special find- 
ings, the judgment was properly for the defendant, 
because : 

Ist. Dedication isa question of intention, and since 
the dedicator terminated the streets at a definite hie, 
it is to be presumed that he intendea to dedicate only 
to this line. 

The fact that this line was the line of ligh in- 
stead of low water, strengthens that presumption, 
since if he had desired to burden the land between 
high and low water with this street, he would have 
shown the street running to low water. And if it 
han been his intention that the highway over the land 
and the highway over the water should meet, he would 
not have left these mud flats between high and low 


water, Interventng between them. 


2d. As it is essential to the validity of a de:lica- 
tion that it should be made by the owner in fee of 
the land made subject to the dedication, and as by 
the special findings it is established that the State 
of New Jersey was the owner in fee simple of the 
locus in que it follows that it will bo presumed not to 
have been the intention of the dedicator to extend 


the dedication over it. 


Sd. As the plaint.ffs must recover on the strength of 
their own title and as the special findings of fact estab- 
lish that the fee of the locus was at the time of the dedi- 
ention in the State of New Jersey, anal that that State 
has authorized the defendants to reclaim the lands tn 
question from the water for a special purpose, incon- 
sistent with the use of it for a street, for a considera- 
tion paid to the State, and that the defendants have 
under said authority intentionally reclaimed it) and 
are in possession of it for the purpose aforesaid, it 
follows that the plaintiffs are not entitled to recover 
POSSESSION thereof it the State 
(a) bas the capaelty to authormze the use of 


land so situate for such special and exclusive 
prin Ses, 
‘(b) and has actually done so. 


(a) The State has capacity to sell the fee abso- 
lute of such lands in New Jersey. 
Bell v. Gough, 3 Zabriskie 624. 
Stevens v. Newark & Paterson R. R. (5 
Vr.) 34N. 3. L. 531. 


And the special purpose for which it was to be 
anc WiLS appropriated, VIZ.: 

To a great public transportation company, a quasi 
public corporation, to be used by it in aid of eom- 
merce, Was such a purpose as justified the State, un- 
der any view of its ownership of such lands, in 
authorizing its grantees to exercise exclusive own- 


ership thereover. 


(hb) The State has actually authorized defendants 
to exercise such exclusive ownership. 


The act of 1869, Record, page 64, 1s such authori- 
Zation. 


1. It authorized the defendants to reelaim lands 
covered by tide water in front of lands owned by or 
in trust for them. 

In 1260 defendants owned lands in front of which 
the locus in quo or part of it) was. 

The lands so owned by defendants in 1869 had 
heen previously reclaimed, nevertheless they were as 
distinguished from the lands under water in front 
thereof, “apland.” 

So far as was necessary to the preservation of de- 
fendants ownership of the land previously ander 
tide water, The Hoboken Land and Improvement 
Company in 1869 held the land which was above 
high water in TSO4, in front of which the locus in 
quois, in trast for defendants. 


tah . 
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2. The defendants’ POSsession Is exclusive, 

The act SiVS defendants are “to holed, Possess ana 
enjoy the same as owner.” 

by “the same” is meant the lands under water to 
be reclaimed and lands under water on which are to 
be erected wharves and other Improvements, 

The preamble states the object of the aet to be te 
enable the defendants “tosafely Ihiatke such lnprove- 
nents as they find necessary to facilitate their 
business. : , 

How could defendants safely make such improve- 
ments if the public were to continue to have the 
Sine Plehif lo pass Over it? Vebieles would Lye ibs Ih 


jurious to defendants as vessels bad been before. 


I. The decision of the State Court lieot coneln- 
sive. 

The defendants, a corporation of the State of Penn- 
svivania, baving leased the property and franchises 
of a corporation chartered by the State of New 
Jersey. by the consent of that State, and by virtue 
of suid lease having possession of real property for- 
merly belongme to the State of New Jersey, abil ae- 
quired before the lease, is not concluded in a suit 
for possession thereof brought yy the State or its 
representative, by the deeiston of the Siate Coutts 
a ecause to which it was nota pares, When the 
rivlit to POSSESSION Is determined I» the pPraper 
construction of a orn ristedle by the State, or cde- 
pends npon the application of commen law rules 


alone. 


VREDENBURGH. 
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— Supreme Court of the United States. 


No. 172. 


THE Mayor anp Covunct. OF THE 
City oF Hopoken, 
Plaintiffs in Error, 
In Error tothe Circuit Court of the 
AGAINST . United States for the District of 
New Jersey. 
ADOLPH E. Smiru and LEoro.tp GoLp- 
SCHMIDT, 
Defendants in Error. 


Statement of Facts. 


The facts in this case are stated in the findings of Judge Nrxon 
at page 5, &c., of Transcript of Record. A jury was waived and the 
case was tried before him, subject to the right of both parties to 
take exceptions, the same as if it was a jury trial. 

See page 4 of Transcript. 


This action was originally commenced in the Supreme Court of 
the State of New Jersey, and was removed into the Cireuit Court by 
the defendants. It is an action of ejectment brought by the City of 
Hoboken against the defendants to obtain possession of a tract of 
land which lies between the easterly side of River street in that 
city and high water mark in the Hudson River, and is bounded on 
the north and south by the continuation eastwardly to the present 
high water mark of the Hudson River of the lines of First street, as 
shown on the “ Loss Map.” 

The City ef Hoboken became «a municipal corporation under a 
charter granted by the State, March 28, 1855 (L. 1855, p. 448). 
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Prior to that time there was no municipal body in existence that had 
power to lay out or improve any streets on the territory covered by 
the Loss map. 

The provisions of the charter of the City of Hoboken which I 
deem in any way applicable to this case are the following : 

TirLe IV.—Of the powers of the Council, Sec. 40. That the said 
Council shall have power to pass, alter and repeal ordinances, to 
take effect within sail city, for the following purposes: * * * 

Sirth, To make, lay out and improve all public streets 
and to establish such as have been already laid out * * *  ; to 
establish the boundaries of all streets and public alleys 
and in every other respect to secure to the public and the adjoining 
owners the safe and convenient use of the streets * * * for the 
purpose for which they are or may be dedicated. 

TirLe VI.—Of improvements and assessments therefor. See. 52. 
That all expense for improvements in opening * * *_ streets 
* * * shall be assessed upon and paid by the lands and real 
estate benefited by the same, in proportion to the benetit re- 
“aa: * * * 

Sec. 53. That the Council shall have power to take any lands 
that they may judge necessary for the opening of Third street upon 
paying to the owner the fair value of the lands taken and of the im- 
provements thereon, and the damage done to any distinct lot or 
parcel or tenement, by taking part of it for such purpose ; provided, 
that the owners of property benetited thereby shall pay a just and 
equitable proportion of the expenses and costs of opening said 
street. 

Srec.54. That * * * the City Treasurer shall tender and pay 
to the owner of saidlands * * * the amount of such assessment 
duetohim * * * andl upon filing such receipt of the owner * * * 
the said lands shall be vested in the city, and the city officers may 
proceed —_— such improvements * * 

SEC. That nothing in this act soctainell shall be construed to 
interfere with or impair the vested rights and privileges of any per- 
son or corporation whatever, except as to property taken for public 
use upon compensation, as provided for in this act. 


The /ocus in quo is the extension of First street eastwardly to high 
water mark of the Hudson River. 

In 1804 Colonel John Stevens owned five hundred and sixty-four 
(564) acres of land which now constitutes the principal portion of 


* 
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the City of Hoboken. In 1804 he had this tract laid out on a map. 
which is called the “ Loss Map,” being named after the Surveyor 
who laid out the tract. This map was for a contemplated city which 
was to be called Hoboken. The Loss Map was filed in the Clerk’s 
office of the County of Bergen in April, 1805. It shows blocks of 
land divided into city lots, with city streets and squares thereon. It 
also shows the line of the Hudson River as it then existed with First 
street, among others, running to the high water-mark of the river. 
The tract covered by the Loss Map is now in Hudson County, 
which was set off from Bergen County Feb. 22, 1840 (P. L. 1840, 
p. 65). 

Subsequent to the filing of the map Colonel Stevens conveyed 
several lots or parcels of land shown on this map to different per- 
sons, describing the lots so conveyed by references to the map and 
the streets delineated thereon, and other owners deriving title from 
or under him have since conveyed lots shown on said map, describing 
the same by reference to the map and streets thereon. 

At the time this map was filed in April, 1805, the land in ques- 
tion was under water. The title thereto in 1805 was in the State of 
New Jersey, and so remained (unless divested by or under the char- 
ter of the Hoboken Land and Improvement Company) until No- 
vember 9, 1872, when a grant was made by the State of New Jersey 
(Exhibit D5, page 58 of Transcript) to Frederick Kuhne, trustee of 
the German Transatlantic Steam Navigation Company of Hamburg. 

This grant by the State to Kuhne was made under certain laws 
of New Jersey with reference to riparian rights, which will be found 
in the Revision of New Jersey, printed in 1877, under the title of 
“ Riparian Rights,” pages 980 to 988, inclusive. I give below so 
much of this legislation and the history connected with it as I 
deem material to this case. 


Prior to 1864 the rights of the State to land under water had 
been dealt with (1) either by grants of land under private acts or 
(2) by legislation authorizing certain acts to be done by corporations 
or individuals, such as filling up, reclaiming, &c., lands of the State 
under legislative license, or (3) under the provisions of an act en- 
titled “ An Act to authorize the owners of lands upon tide-waters to 
build wharves in front of the same,” approved March 18, 1851 
(Laws 1851, p. 355). 


This Wharf Act of 1851 made it lawful for the owners of land 
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situated along or upon tide-waters to build docks or wharves upon 
the shore in front of their lands and in any other way to improve the 
saine, and when so built upon or improved to appropriate the same 
to their own exclusive use. In building docks, wharves and piers in 
front of their lands beyond the limits of ordinary low water they 
were prohibited from doing it in such a manner as to hinder, inter- 
fere with or prevent the public right of navigation. They were only 
to do it upon license obtained in the mode pointed out in the aet. 
The act provided that if such owner of land upon tide-water should 
desire to build any dock, wharf or pier in front of his land to ex- 
tend beyond the limits of ordinary low water, he should first ob- 
tain a license for that purpose from the Board of Chosen Freeholders 
of the county in which such land might lie, and notice of the appli- 
‘ation was to be given by advertisement as provided in the act, and 
this notice was required to contain the location and dimensions of the 
dock, wharf or pier intended to be built. The Board of Chosen Free- 
holders, upon proof of such notice having been given, were author- 
ized to hear the application, which was required to be in writing, 
and were authorized, if no objection should be made and if the im- 
provement applied for should not appear to them to be injurious to 
public navigation, to grant a license to such applicant to build such 
dock, wharf or pier, or so much thereof as appeared not to conflict 
with the public right of navigation in such waters. If any opposi- 
tion was made to the application the board were, in their discretion, 
authorized to proceed and hear the same and to appoint a commit- 
tee to examine the premises and afterwards, upon hearing the re- 
port, were authorized to grant such applicant a license if the same 
should appear to them not to interfere injuriously with the public 
right of navigation, or to grant so much thereof as they should 
think did not so interfore. This license was required to specify the 
limits of the improvement, and to be signed by the director and 
elerk of the board, and to be recorded in the minutes of the board, 
and was to be acknowledged and proved in the same manner 
as deeds, and then it was to be reeorded in the County Clerk's 
office, in the record of deeds, and when so recorded and delivered, 
the license authorized and empowered the applicant to erect the 
wharf, dock or pier at any time within five years from the date 
thereof; and when so erected within that limited time the license 
vested in the shore owner the same estate, under the license as he 
had in the lands along said tide-waters in front of which the license 
was to operate; and such license was not assignable, except with 


and as appurtenant to said lands, and passed by any sale of the lands 
as appurtenant thereto. 

Provision was also made as to the mode of procedure upon an 
application where the tide-water was a boundary between two coun- 
ties. 

It was further provided in the act that nothing in the license 
should authorize any shore-owner to extend any wharf or other im- 
provement over lands on the shore or under water beyond low water- 
mark, the title to which or any easement therein, by grant from the 
State or otherwise, might be vested in any other person than such 
shore-owner. 

The act further provided that nothing in it contained should, be- 
fore any improvement was actually made, by virtue thereof, prevent 
the State from appropriating to public use the lands lying under 
water in the same manner as could be done before the passage of 
the act; and the Board of Freeholders might, if they chose, require 
any wharf so built beyond low water-mark, or any part thereof, to be 
kept as a public wharf, open to all persons, under such regulations 
and at such reasonable rates of wharfage as thev might direct. 

The proceedings under the act could be removed into the Su- 
preme Court by certiorari, and there examined and reviewed as to 
law and facts. 

The act further provided that docks, wharves and piers which 
might be constructed by virtue of such license in any incorporated 
citv or borough, which might have power to regulate and direct the 
manner of building docks, wharves and piers within its limits, should 
be built according to such order and direction, made pursuant to 
such power. 

The term “shore” in the act was defined to mean the land be- 
tween the limits of ordinary high and low water; the term “shore line” 
to mean the edge of the water at ordinary high water, and the term 
“ shore-owner ” to mean the owner of the land above and adjoining 
the shore line. 


Prior to the year 1864 there had been great public interest 
evoked with reference to the mode of dealing with the lands under 
water belonging to the State. The title of the State in these lands 
was considered to be beyond question at that time. Many citizens 
of the State were deeply interested in the cause of public education 
and the maintenance of public schools, and they deemed it a wise 
policy on the part of the State to establish a fund which, by its 


growth and its exclusive appropriation to educational purposes, 
should secure for all time free education in the State. 

Article I[V., section 7, paragraph 6 of the Constitution of the 
State provided that 

“ The fund for the support of free schools, and all money, stock 
and other property, which may hereafter be appropriated for that 
purpose, or received into the treasury under the provision of any 
law heretofore passed to augment the said fund, shall be securely in- 
vested, and remain a perpetual fund ; and the income thereof, except 
so much as may be adjudged expedient to apply to the increase of 
the capital, shall be annually appropriated to the support of public 
schools, for the equal benefit of all the people of the State ; and it 
shall not be competent for the Legislature to borrow, appropriate or 
use the said fund or any part thereof, for any other purpose, under 
any pretense whatever.” 

The persons thus interested favored a scheme by which the lands 
under water belonging to the State should be appropriated under 
this section of the Constitution. 

The Legislature, being in sympathy with the views of these 
friends of free public education, passed certain acts hereinbefore re- 
ferred to. The first act was entitled “ An Act to ascertain the rights 
of the State and of the riparian owners in the lands lying under the 
waters of the Bay of New York and elsewhere in the State,” ap- 
proved April 11, 1864 (P. L., 1864, p. 681; Revision, p. 980). 

This act, by its preamble, states that grants of rights to occupy 
lands under water had theretofore been made without sufficient in- 
formation of the rights of the State and of the riparian owners in the 
same, and the act provided for the creation of a Board of Commission- 
ers, to be appointed by the Governor and contirmed by the Senate, who 
were directed to cause the necessary surveys or examinations to be 
made by competent surveyors, of certain lands lying under water in 
the Hudson River and elsewhere, mentioned in the act, and to ob- 
tain information in order to ascertain the present rights of the 
State and the value of such rights ; also to fix and establish an ex- 
terior line in the said bays and rivers, beyond which no pier, wharf, 
bulkhead, erection or permanent obstruction of any kind should be 
permitted to be made, and they were to report to the Legislature the 
result of the information thus obtained and the value of the rights 
together with the evidence upon which their conclusions were 
founded. They were also directed to recommend to the Legislature 
such plan and provisions for the improvement, use, renting or leas- 


7 


ing of lands under water as they deemed necessary for and most 
conducive to the interests of the State. They were also to prepare 
and submit their reports, with maps of the lands exhibiting the ex- 
terior line of solid filling fixed and established by them and the line 
of the existing piers, wharves and bulkheads; and also showing any 
grants of land under water which had not been occupied, and the 
original shore line, so far as the same could be ascertained, &c. The 
act further directed that until such report was made no further 
grants of land or sales of lands under water should be made, and 
the Commissioners were authorized to apply to the Chancellor for a 
restraining order until the further direction of the Legislature. Any 
obstruction might be removed and the person responsible therefor 
punished, but the Commissioners had no power to interfere with any 
rights already granted or which might be granted at that session 
(1864) of the Legislature. 

The Commissioners were directed to take an oath of office, and 
no one could be appointed who was interested, directly or indirectly, 
and if found to be so interested he could be removed by the Gov- 
ernor. Vacancies could be filled by the Governor. The Commis- 
sioners were authorized to appoint the necessary agents, &c., to carry 
out the act. They were directed to give public notice of their meet- 
ings and to have their meetings publie. 


Under these Commissioners maps were prepared which exhibited 
the information required by the act, and which showed the exterior 
lines of solid filling and the exterior pier lines fixed by the Commis- 
sioners. 

It was not, however, until 1869 that the matter was in such a 
shape as to warrant further legislation. In that year a supplement 
to the Act of. 1864 was passed, which supplement was approved 
March 31, 1869 (P. L. 1869, p. 1017 ; Revision, p. 982). 


This Act of 1869 provided that the line or lines of solid filling 
and the pier lines in the tide waters of the Hudson River, New 
York Bay and Kill Von Kull, lying between Enyard’s dock on the 
Kill Von Kull and the New York State line, so far as they have been 
recommended and reported to the Legislature by the Commissioners 
appointed under the original act by report bearing date February 1, 
1865, should be adopted and declared to be fixed and established as the 
exterior bulkhead and pier lines between the points above named ; 
and such exterior bulkhead and pier lines so fixed, established and 


to fill in with solid 


volved in this suit. 


Chosen Freeholders 0 


River or Kill Von Ku 


materials 


in 
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adopted are shown upon the manuscript maps accompanying said 
reports and filed in the office of the Secretary of State, except the 
line drawn on said maps over or upon lands within the boundary 
line of the grant made to the Morris Canal and Banking Company 
by act approved March 14, 1867. 

The second section of the act provided that it should be unlawful 


the tide waters of the Hudson 


River, New York Bay and Kill Von Kull beyond the bulkhead line 
or lines of solid filling established and adopted by the act. It made 
certain other provisions with reference to piers which are not in- 


Section 3 of the act repealed the Wharf Act of 1851, above re- 
ferred to, as to the tide waters of the Hudson River, New York Bay 
and Kill Von Kull below the line of mean high tide. This section ex- 
pressly declares that “ without the grant or permission of said Com- 
“ missioners ho person or corporation shall fill in, build upon, or 
“make any erection on, or reclaim any of the land under the tide 
“ waters of this State in New York Bay, Hudson River, or Kill 
“ Von Kull ;” it also made such filling in a purpresture which could 
be abated as therein provided, or the party causing the same could be 
indicted as therein stated. This section provided, however, that noth- 
ing in the act should in anywise repeal or impair any grant of land 
under water or right to reclaim, made directly by legislative act or 
grant or license, power or authority, made or given to purchase, fill up, 
occupy, possess and enjoy lands covered with water fronting or ad- 
joining lands owned or authorized to be owned by the corporation, 
grantee or licensee in the legislative act mentioned, its, his or their 
representatives, grantees or assigns, or to repeal or impair any grant 
or license, power or authority to erect or build docks, wharves and piers 
opposite and adjoining land owned or authorized to be owned by the 
corporation, grantee or licensee in the legislative act mentioned, its, 
his or their representatives, grantee or assigns, theretofore made or 
given directly by legislative act, whether such acts are or are not re- 
pealable acts, and any revocable license given by the Board of 


fa county to build docks, wharves or piers or 


ll should 


he 


to fill im or reclaim any lands under water in New York Bay, Hudson 


irrevocable so far as the land 


under water had been reclaimed or built upon under such license at 
the time that this act should take effect. But as to the future such 
revocable license was revoked and it was further provided that no 
occupation or reclamation of land under water without such legis- 
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lative act or revocable license could divest the title of the State 
or confer any rights upon the party who had reclaimed or who was 
in possession of the same. 

Section 4 of the act provides that any person or corporation who, 
by any legislative act was a grantee or licensee, or had such power 
or authority, or any of his, its or their representatives or assigns, 
who desired a paper capable of being acknowledged and recorded, 
made by and in the name of the State, conveying the lands in the 
proviso to the third section mentioned, whether under water now or 
not, and the benefit of an express covenant that the State would not 
make or give any grant or license power or authority, affecting land 
under water in front of said lands, then and in either of such cases 
said person or corporation, grantee or licensee, having such grant or 
license, power or authority, his heirs or their representatives or as- 
signs, on producing a duly certified copy of such legislative act to 
said Commissioners, and in case of a representative or assign satis- 
factory evidence of his, her or their being such representative or as- 
sign, and requesting such grant and benefits as is in this section men- 
tioned, should be entitled to said paper so capable of being acknowl- 
edged and recorded and granting the title and benefits aforesaid on 
payment of the consideration mentioned in this section. 

This section also provides how the same shall be executed, ac- 
knowledged and delivered, and the amount to be paid therefor, to 
wit, at the rate of fifty dollars for each and every lineal foot measured 
on the bulkhead line in front of the land included in the conveyance. 
Certain exceptions are made in this section, but they do not apply 
to this case. | 

The section further provides that the Commissioners shall in no 
case grant land under water beyond the exterior line established, 
and that the conveyances given shall be cons.rued to extend to any 
bulkhead or pier line further out in said river or bay that may be 
hereafter established by legislative authority. 

The section further provides for the turning of the lease into a 
fee and the terms thereof. At the end of the section there is this 
most important provision : 

“The conveyance or lease of the Commissioners under this or any 
other section of this act, shall not merely pass the title to the land 
therein described, but the right of the grantee or licensee, individual 
or corporation, his, her or their heirs and assigns, to exclude to the 
exterior bulkhead line, the tide water by filling in or otherwise im- 
proving the same, and to appropriate the land to exclusive private 
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uses, and so far as the upland from time to time made shall adjoin 
the navigable water, the said conveyance or lease shall vest in the 
grantee or licensee, individual or corporation, and their heirs and 
assigns, the rights to the perquisites of wharfage, and other like 
profits, tolls and charges.” 

Section 8 of the act provides for other parties than those named 
in the third section of the act obtaining « grant from the Commis- 
sloners. 

Section 10 provides that the moneys received from the sale and 
rentals of the lands under water shall be first appropriated to the 
payment of such appropriation as the Legislature may authorize from 
time to time, then to the payment and liquidation of the State debt, 
and afterwards the same shall be invested according to law and the 
interest thereof shall be annually paid over to the trustees of the 
school fund, to be appropriated by them towards the maintenance of 
free schools. 

In section 12 provision is made for the commencement of pro- 
ceedings by ejectment or otherwise against persons or corporations 
trespassing upon or occupying the lands of the State under water 
or which were, prior. to the Act of 1869, under water. 

Section 13° provides the manner in which the interest of the 
riparian owners shall be extinguished when a grant is made by the 
Comumnissioners to any person other than the riparian owner. 


The grant of 1872 conveyed by metes and bounds premises, 
which included the extension of First street east of River street out 
into the Hudson River, and embraced the land in controversy. 

The following are the deeds (other than the State’s grant), under 
which the defendants claim title to the upland and right of oceu- 
pancy of the premises In question : 

Exhibit P, 14 (page 50, transcript), deed from Cornelius Haring, 
agent, &c., to John Stevens, dated July 26, 1774. 

Exhibit P, 3 (page 41, transcript), deed from John Stevens to 
Edwin A. Stevens, dated February 1, 1822. 

Exhibit P, 5 (page 42, transcript), deed from Edwin A. Stevens 
et al. to the Hoboken Land and Imprevement Company, dated May 
6, 1839. 

Exhibit P, 10 (page 45, transcript), deed from the Hoboken 
Land and Improvement Company and Edwin A. Stevens, and wife, 
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to the New York Floating Dry Dock Company, dated September 
1, 1866. 

Exhibit P, 11, (page 46, transcript), deed from the New York 
Floating Dry Dock Company to Frederick Kuhne, trustee of the 
German Transatlantic Steam Navigation Company of the City of 
Hamburg, Germany, dated August 31, 1872. 

Exhibit P,17 (page 51, transcript), Declaration of Trust by 
Frederick Kuhne to the German Transatlantic Steam Navigation 
Company, dated August 31, 1872. 

Exhibit P, 12 (page 48, transcript), deed from the German Trans- 
atlantic Steam Navigation Company to Adolph E. Schmidt ef a/., 
dated December 23, 1878. 

The acts under which the State of New Jersey made this grant 
have been fully referred to. Section 4 of the Act of March 31st, 
1869, authorized the Riparian Commissioners to convey land of the 
State, in a case like the present, in fee, upon the payment by the 
grantee of $50 for each and every lineal foot frontage, measuring on 
the bulkhead line in front of the land included in the conveyance; 
and under this section Exhibit D5 was executed, and Frederick 
Kuhne paid for the land in suit with other property granted, at the 
rate of fifty dollars per lineal foot frontage, and First street being 
fifty feet wide, two thousand five hundred dollars of the total con- 
sideration of $22,625 was paid for the premises in suit, to wit, the 
proposed extension of First street. 

The contention of the appellant is that this property purchased 
by Mr. Kuhne from the State is subject to the easement of a publie 
street, and that the City of Hoboken is entitled to its possession to 
use it as a public street, and that the city has the right to eject the 
defendants from it, notwithstanding they have paid two thousand 
five hundred dollars to the State for it. 

First street has never been opened or used by the pubhe in any 
way over the land in controversy, and the defendants and the parties 
through whom they claim title have always been in the exclusive 
possession of the same. The claim of plaintiff is based exclusively 
upon the effect of the dedication made by Col. Stevens in 1805 by 
the “ Loss Map.” 

The city claims that Col. Stevens dedicated the street by that 
map, not only down to high water mark of Hudson River, as it was 
then, in 1805, but to the high water mark of the river as it might be 
at anv time thereafter. The city also claims that when the Hobo- 
ken Land and Improvement Company acquired the Hoboken tract 
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by deed in 183), and afterwards filled up and reclaimed from the 
river the land in suit, that it did so subject to the easement of First 
street over the same. 

The city also claims that when Kuhne in November, 1872, ob- 
tained a grant of the land from the State, that he also took it subject 
to the same easement. 

The defendants claim, f#7s/, that the original dedication of First 
street never extended beyond high water mark of the Hudson River 
as it existed at that point in April, 1805 ; secow/, that even if the 
dedication did extend eastward beyond the high water mark of L805, 
over filled in and reclaimed land, that the charter of the Hoboken Land 
and Improvement Company or the deed of the State to Kuhne in 
1872, extinguished this dedication and vested the absolute title to 
the land described in that grant in the defendants, or that defend- 
ants have acquired title under the Statute of Limitations. 

The charter of The Hoboken Land and Lmprovement Company 
was passed February 21, 1838 (Laws 1858, p. 2). 

The following portions of that act bear upon the question to be 
presented under it : 

Secrion 1. “ That John C. Stevens, Robert L. Stevens, James A. 
Stevens, Edwin A. Stevens, Thomas A. Conover, Joshua R. Sands, 
and all and every other person or persons hereafter becoming mem- 
bers of the Hoboken Land and Improvement Company, in the 
manner hereinafter mentioned, their successors and assigns, shall be 
and they are hereby created and made a body politic and corporate, 
by the name of the Hoboken Land and Inprovement Company, and 
by that name shall and may have perpetual suecession and be 
capable in law of purchasing, using, holding, letting, improving and 
disposing of such real and personal property only as may be neces- 
sary for the objects of this incorporation, clearly indicated by this 
act; and may sue and be sued, plead and be impleaded, answer and 
be answered unto, defend and be defended in all eourts of law and 
equity, and may receive and make all deeds, transfers, covenants, 
conveyances, grants, contracts, agreements and bargains whatsoever, 
necessary for the said purposes, and may have and use a common 
seal, which they shall have power to renew or alter at pleasure ; and 
generally may do every other act or thing necessary to carry into 
effect the provisions of this act, and promote the objects and designs 
of said Company, as authorized by this act: Provided, that nothing 
herein contained shall authorize said Company to hold more than 
one thousand acres of land at any one time.” 
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SECTION. 2. ” “and every person who shall become a 
holder or entitled to one or more shares of the said stock, shall 
thereupon become a member of the Hoboken Land and Improve- 
ment Company hereby incorporated ; and every person, on being 
divested of all shares of said stock, by transfer or otherwise, shall 
thereupon cease to be a member of the said Company.” 

Section 4. * * * “and they shall have power to purchase, 
fill up, oceupy, possess and enjoy all land covered with water front- 
ing and adjoining the lands that may be owned by them; and they 
may construct thereon wharves, harbors, piers and slips, and all 
other structures requisite or proper for commercial and shipping 
purposes ; and when they shall have purchased the ferry-right from 
the owners thereof, they may enjoy the same, and purchase and 
build steamboats: /’rovided, it shall not be lawful for the said 
Company to fill up any such land covered with water, nor to con- 
struct any dock, pier or wharf immediately in front of the lands of 
any other person or persons owning down to the water, without the 
consent of such person or persons so owning first had in writing and 
obtained.” 

Section 9. That ail the corporate powers, rights and _ privileges 
hereby granted, shall cease and determine at the expiration of ninety- 
nine years from the date of this act, and that the Legislature of this 
State may, at any time hereafter alter, amend, modify or repeal this 
act, as the public good may require.” 


The following are the principal questions to be discussed in this 
case, if this Court should hold that there is any matter properly be- 
fore it, which it can or will review : 

First. What was the legal effect of the dedication of First street 
under the “ Loss Map” of 1805 ? 

Second. Did the map, as against the maker of it, and those hold- 
ing title under him to the upland, carry out First street into the 
river as fast as land was reclaimed from the water by filling in the 
same at the river end of First street ? 

Third. Did the charter of the Hoboken Land and Improvement 
Company (February 21, 1838) give that company a title to the land 
reclaimed by it at the foot of First street beyond the high water line 
of the Hudson River ? 

Fourth. If the charter of the company gave it title to this re- 
claimed land, was it burdened with the easement of First street, or 
was it freed therefrom ? 


ee ene 
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Fifth. Does the grant of the State in 1872, in connection with the 
provisions of the Riparian Act of 1869, convey the premises in ques- 
tion subject to the easement of a street, or is it an absolute grant 
exclusively for private uses freed from any such incumbrance ? 


The following argument will discuss the above questions in the 
reverse order of their statement. 


Argument for Defendants in Error. 


THE Grant To Kunne, Exurerr D5, EXTINGUISHED THE DEDICATION 
oF Finst STREET BEYOND THE EASTERLY LINE OF RIVER STREET, EVEN IF 
DEDICATION OF FIRST STREET EXTENDED BEYOND THE HIGH WATER MARK 
OF 1805. 


It is clear that the fee of the land in question was in the Ho- 
boken Land and Improvement Company when it made the con- 
veyance to the New York Floating Dry Dock Company, in 1866, 
Exhibit P10 (p. 45 of Transcript). 

The Court of Errors and Appeals of New Jersey, in a decision 
with reference to Fourth street, which is on said “ Loss Map” (the 
Hoboken Land and Impt. Co. vs. City of Hoboken, 7th Vroom., p. 
540, &ec.), held that the fee of a street on the “ Loss Map” was in 
the Hoboken Land and Improvement Company, but that it was 
subject to a dedication to the public of a street extending over any 
filled-in lands, to the Hudson River, and both in that case and in the 
case of the M. E. Church vs. Hoboken (4 Vroom., p. 13, &e.), the 
Court held that the city was trustee for the public with refer- 
ence to this easement. which casement could only be extinguished 
by or under an act of the Legislature. The public is represented 
by the Legislature. The City of Hoboken is merely a_ political 
division of the State, subject to the absolute control of the Legis- 
lature. The city is authorized to act for the public so far as it may 
be authorized to do so by its charter. This charter and any duties 
or rights tlowing from it are subject to extinguishment or alteration 
at the will of the Legislature. 

When the Legislature, m 1864 and 1869, determined that its lands 
under water should no longer be appropriated by persons or corpora- 
tions without compensation to the State, it inaugurated a plan for 
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leasing or selling the lands of the State for compensation, as pro- 
vided in the Act of 1869. That act made a discrimination in favor 
of corporations like the Hoboken Land and Improvement.Company, 
whose charter allowed them to fill up and reclaim land under water 
in front of upland owned by them. 

In reference to grants to such corporations or its grantees, they 
were to pay for the land of the State, not so much per acre, but 
according to the lineal frontage, measuring along the bulkhead line, 
and in making the grant to Kuhne they conveyed and he paid for a 
lineal foot frontage which embraced the extension of First street, 
which is fifty feet in width, at the rate of fifty dollars a lineal foot, 
mentioned in the act; this gave the State twenty-five hundred dollars 
for the land embraced in the proposed extension of First street from 
the easterly side of River street out into the Hudson River to high 
water mark. Kuhne, when he paid this money under the grant, un- 
doubtedly believed that he acquired a clear title to the land. If the 
doctrine stated June 1873, inthe case in 7th Vroom., page 551, that 
“nothing remains in the original proprietor but the naked fee, which 
on the assertion of the publie right, is divested of all beneficial in- 
terest,” is correct, then Kuhne paid, Nov. 9, 1872, his $2,500 for a 
right which the city or the State could at any time divest of all 
beneficial interest. This grant, Exhibit D5, embraced in its totality, 
land which had a lineal frontage of over four hundred feet on the 
bulkhead or line of solid filling fixed by the Commissioners. 

The payment for the land was made without any reference to the 
street ; the grant covers the extension of the street because such ex- 
tension would be embraced within the tract which is described by 
metes and bounds in the grant ; ifthe grantee has good title to the rest 
of the tract included in the description why does he not acquire an 
equally good title to the land which would be in the line of the ex- 
tension of First street? Does his title fail to this part of the grant 
at the will of the City of Hoboken? Can they take it from him 
without compensation, when he has paid the State $2,500 therefor? 
He was in possession of the tract at the time of the grant. For 
what did he pay the State $2,500, for this part of the tract? 
Will the State say that as ‘to part of the grant he paid $50 
per foot front free from any incumbrance, and for this part 
he paid the same price subject to the easement of a street which de- 
stroyed all his beneficial interest? Who is it that attempts to 
divest him of possession? The city attempts to doit. And upon 
what ground? It says I represent the public ; the easement of the 
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street over this land belongs to the public, and I desire possession 
of it in order to improve it as a street. 

Where does the city derive its right to represent the public and 
claim such possession ? Its sole right comes from legislative grant ; 
the same power that gave the city authority to act for the public 
steps in as the supreme representative of the public in the year 
1872, and says, I own this land, it is mine: I intend to sel! it for a 
revenue which shall be used to support the public schools of the 
State ; the Legislature acts upon this view, and appoints a Riparian 
Commission to sell its land; its agents, the Commission, sell the 
land, and the money is paid into the public treasury. - There is 
no question at present arising between the State and the parties 
who have reclaimed the land, as to its ownership; these latter 
have submitted to the claim of the State, and paid it for the fee 
of the land. Does it now lie in the mouth of a  subordin- 
ate political body to say that the State meant to convey this 
land subject to this incumbrance? If, since this grant, the State 
were to attempt to take this land without compensation for a 
public street, would it not be an attempt to take private property 
for public use without just compensation? If the State could not 
do it, how can one of its municipal corporations, one of its political 
agents do what the State cannot do ? 

Would it not be a fraud upon the grantee, after he had paid 
money for an absolute grant, to attempt to impose upon the land an 
encumbrance which would render it valueless ? | 


II. 


THe GRANT OF IS72 WAS A CONTRACT BETWEEN THE STATE OF NEW 
JERSEY AND Freperick KUHNE, TRUSTER, BY WHICH SAID GRANTEE AND 
THOSE CLAIMING UNDER HIM HAD A RIGHT TO APPROPRIATE THE LAND TO 
EXCLUSIVE PRIVATE USES, WHICH CONTRACT EXTINGUISHED THE RIGHT OF 
POSSESSION IN THE Crry OF HOBOKEN, IF ANY SUCH RIGHT THERE- 


TOFORE EXISTED. 


The Act of March 31, 1869 (P. L., 1869, p. 1017, Rev. N. J., pp. 
982, etc.), hereinbefore referred to, approved the maps made by the 
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commission under the Act of April 11, 1864 (P. L., 1864, p. 681, Rev. 
p. 980, ete.), and declared it unlawful to fill in beyond the lines of 
solid filling shown on said maps. It declared that without the grant 
or permission Of the Riparian Commissioners, uo person or corpora- 
tion should fill in, build upon or make any erection, or reclaim any 
of the lands under tide waters of the State in the Hudson River and 
other places. It preserves certain rights under charter and legisla- 
tive acts authorizing filling-in so far as reclamation had already been 
made theretofore, but declared that as to the future no occupation 
or reclamation of land under water without such legislative act should 
confer any title to the property thus reclaimed as against the State. 

It also provided that in case any person or corporation who, by 
any legislative act, is a grantee or licensee, or any of his, her or their 
representatives or assigns, shall desire a paper capable of being ac- 
knowleedged and recorded, made by and in the name of the State of 
New Jersey, conveying the land mentioned in the proviso to the 
Third Section of the Act of March 31, 1869, whether under water 
now or not, and the benefit of an express covenant that the State will 
not make on give any grant or license, power or authority, affecting 
lands under water in front of said lands—then, in either of such 
cases such grantee or licensee, having such grant or license, or their 
assigns or representatives, on producing a duly certified copy of such 
legislative act to the Commissioners, and in case of a representative 
or assign, also satisfactory evidence of his, her or their being such 
representative or assign, and upon requesting such grant and benefits 
as in this section mentioned, shall be entitled to such paper capable 
of being acknowledged and recorded, and granting the title and 
benetits aforesaid, on payment of the consideration money. 

The act, in such a case as the present, fixes the price for a con- 
veyance in fee at fifty dollars for each and every lineal foot, measur- 
ing on the bulkhead in front of the lands conveyed in the grant. 

The latter part of section 4 of the Act of March 31, 1869, is most 
important. It provides that: 

“ * “ the conve Yance oF Lease of the Comm iSSIONELS under this 
or any other section of this act, shall not merely pass the title to the 
land therein described, hast the right of the qrantee or licensee, indi- 
vidual or corporation, his, he ror thee Yh he tis and ASSIQUS, to erclude MD 
the exterior hulkhead line, the lide water hy nlling in or otherwise tm- 
proving the same, AND TO APPROPRIATE THE LAND TO EXCLUSIVE PRIVATE 
USEs, and so far as the upland from time to time made shall auljorn 
the navigable water, the said conveyance or lease shall vest in the grantee 
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or license, individual or corporation, and their heirs and assiqus, the 
rights to the perquisites of wharfage, and other like profits, tolls and 
charges.” 

Exhibit D5 (p. 58, Transeript), which is the grant of the State 
of New Jersey to Frederick Kuhne, Trustee of the German Trans- 
atlantic Steam Navigation Company of Hamburg, was made Novem- 
ber 9, 1872. It was acknowledged, delivered and recorded in pur- 
suance of law. 

This grant recites in one of its preambles, at the foot of page 59 
of ‘Transcript, the important provisions of the fourth section of the 
Act of 186%. 

The other preambles contain other recitals necessary to give 
authority to the Riparian Commissioners to make the grant or con- 
veyance under the provisions of the Act of 1869. On page 61 of the 
Transcript it 1s expressly stated in one of these preambles, that, 
“ Whereas it appears to the said Commissioners that the said Fred- 
“ erick Kuhne hath, by and under the said charter of the said The 
* Hoboken Land and Improvement Company and the conveyances 
“ aforesaid, such grant and license, power and authority, as in’ the 
* said fourth section is mentioned, and is entitled to said paper, 
“capable of being acknowledged and recorded, and granting the 
* title and benefits aforesaid upon paymant of such considerations as 
* aforesaid 3” 

The grant further recites, on the same page, that the considera- 
tion, $22 625, being fifty dollars for each lineal Soot ywreasured Odi the 
hulkhead line in Front of the lands conve wed, has been paid by the 
said Frederick Kuhne to the Treasurer of the State. of New Jersey, 
and that, therefore, the State makes the grant set forth in Exhibit 
D5. 

This grant includes the land in suit. It contains the following 
hah nde and lenendum clause. 

“To have and to hold the land, above described, with the appur- 
tenances, especially the right to fill up, reclaim, and improve the said 
lands under water, and to erect wharves and piers thereon out to the 
exterior bulkhead and pier line further out in said river, which may 
be established by legislative authority, unto the said Frederick 
Kuhne, his heirs and assigns, forever—" 

It also contains, at folio 124, the following provision : 

“ And the said State of New Jersey doth further hereby covenant 


expressly with the said Frederick Kuhne and _ his heirs and assigns 


that the sail State of New Jersey will not make or give any grant 
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or license, power or authority, affecting lands under water in front of 
said lands hereby conveyed, and that the said Frederick Kuhne, his 
heirs and assigns, may reclaim and appropriate to their own use the 
said lands under water above described in manner aforesaid, sub- 
ject, however, to the regulations and provisions of the various clauses 
of said supplemental act herein recited ” (Act of March 31, 1869). 
Over six years after the making of this contract, in which the 


State bound itself by covenants as therein contained, in accordance 


with the provisions of the Act of 186%, the City of Hoboken (a poli- 
tical subdivision of the State) seeks to destroy the effect of this 
contract and extinguish the right of the grantee “ to appropriate the 
land to exclusive private uses.” — It seeks to do this by virtue of an 
authority contained in its municipal charter. The terms of this char- 
ter which are applicable are contained in the original Act of March 
28, 1855 (P. L., 1855, p. 448), and have been heretofore stated. Can 
the City of Hoboken, a municipal corporation of the State of New 
Jersey. under such a charter, proceed to eject the State’s grantee 
from the “ exclusive private uses ” to which he is entitled under the 
Act of March 31, 1869, and the grant of the State made thereunder 
to Kuhne in 1872? If the Act of 1869, and the grant of 1872 made 
thereunder, mean anything, they constitute a contract entitling the 
defendants to the land therein described for “exclusive private uses:” 
Can the City of Hoboken take from the defendants a strip of land 
fifty feet wide out of this grant and devote it to public uses in viola- 
tion of this contract? Is the City anything more in this case than 
a mere political agent of the State? Has it any right to the posses- 
sion of any street in Hoboken except for public uses and as a mere 
political agent of the State? Will it be permitted to impeach the 
act of its superior and devote to public uses what the State has 
covenanted for a valuable consideration shall be vested in the 
vrantee for “ exclusive private uses ” ? 

The City of Hoboken never had any special right of property in 
the streets represented on the Loss map, either by its charter or by 
condemnation or otherwise. Whatever right it has is a public right 
which arises exclusively from a common law dedication. The muni- 
cipality is merely a trustee for the public, to preserve its rights 
and make them available. This doctrine that the right of the muni- 
cipality is simply a trustee for the public, is admitted in the Jethod- 
ist Church vs. Hoboken, 4 Vr.. 138,19; and in Zhe Iohoken Land and 
Improvement Co. Us. City of Hoboken, 7 Vr., 549. Even the State is 
merely a trustee for the public so far as a street easement is con- 
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cerned {Dillon’s Municipal Corporations, Sec. 656, third edition, p. 
652). 

The City of Hoboken can maintain an ejectment suit because, 
and only because, the State, which has the paramount and primary 
control of streets, has, by its charter, specially conferred upon the 
City of Hoboken the supervision of the highways within its borders 
(Dillon’s Munic. Corp., Sees. 654, 662, 680, 685, third edition). 

The State of New Jersey has always claimed to be the owner in 
fee of all lands in tidal waters below high water mark, and to have 
power to alien the same, or to license or grant the exclusive use and 
possession of both the Jands and the waters covering the same to 
private persons, and the validity of such claim has been adjudged by 
the highest Court of the State. 

Nlevens us. Paterson and Newark Le. Pe. (%., 0 Vr.. nd2, 
dec. 

The State has always claimed a property in the easement of a 
highway within its boards and power to vacate the same at the 
legislative will. The exercise of this power, through the deputized 
agent of the State for that purpose, was provided for as early as 1799, 
and has ever since been exercised. This plenary power of vacating 
street easements 1s recognized in /lohohen Land and lmprovement 
Co. vs. Hoboken, 7 Vyv., 549. The Court there says : 

“The easement is vested im the public. The local corporate 
authorities by the city charter are empowered to open, work, amend 
and repair streets. Incident to that is the discretion when and how 
a dedicated street shall be improved for publie use, and the power 
to bring suits to assert and protect the public right. But they can- 
not release or discharge the public right unless authorized to do so 
by legislative authority.” 

The plaintiff in this case has no title or right of any kind to the 
lands in question except as a representative of the rights of the State, 
and has no right of action whatever, other than that possessed by 
and derived from the State. No private right of easement is in 
question in this case, nor can the plaintiff represent any. Only an 
alleged public easement is in question in this case. 

First street was dedicated to high water mark by the Loss map 
filed by Col. John Stevens, April, 1805. The land in question is a 
portion of the land under water as shown on that map, which has 
been since that date filled in bevond the high water mark of 1805. 
The unsold land of Colonel John Stevens shown on the “ Loss 
map,” passed to the Hoboken Land and Improvement Company 


21 


May 6, 1839 (Exhibit P5, p. 42). The easement of First street at 
the latter date, whatever was the extent thereof, was held by the 
State of New Jersey. Its political agent, the City of Hoboken, was 
authorized some years later (in 1855) to lav out and improve streets 
in Hoboken. 

The right of the city is certainly limited by the character and 
extent of the right claimed by it. The right claimed is the easement 
of a public street. Is that right a mere naked, valueless thing, as 
described by Judge Dervur, in the opinion in 7 Vroom., p. 551, or is 
it such as is described in 2 Smith’s Leading Cases, p. 158 (or star 


| page 212), p. 162 (or star page 215), 7th Amer. Edit.; or in Dillon, 


in Chap. XVIIL, under the title of “Streets,” where it is held 
to be a mere liberty, privilege or advantage in lands by the 
public, without profit, and exists distinct from the ownership 
of the soil. The public uses are the right of passing and repassing, 
and other urban uses. It does not comprehend any interest in the 
land and does not touch the freehold estate therein. 

Whatever definition accurately describes the nature and extent 
of this easement, the State clearly was the owner thereof, and the 
city was merely the State’s agent to protects its rights. It is clear 
that the State at any time could extinguish this easement. It could 
in express terms have vacated the street, and if it had done so no 
public right would have thereafter existed. The city is only the 
trustee of the public or agent of the State, to protect this public right 
as long as it exists. No one can deny the State’s right to this land 
or its paramount authority as to its use, unless it be the defendants 
or those under whom they claim title. The city clearly cannot have 
any right or title, ndependent or adverse to the State. 

IT submit that the case, under this point (excluding any claim 
under the charter of the H. L. & [. Co. or the Statute of Limitations), 
stands as follows : 

Ist. The State in 1805, owned the land in the Hudson River op- 
posite Hoboken, which was under water and beyond high water 
mark of the river. 

2d. The State’s ownership of this land under water could not be 
divested by the act of any one, without its permission or authority. 

3d. It does not lie in the mouth of the City of Hoboken to im- 
peach the State’s title to this land under water, even after reclama- 
tion thereof by artificial filling in. 
4th. In 1855 the city was incorporated and then (if ever) had a 
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right to bring ejectment to recover possession of the land in question 
for public uses. 

5th. That for many years prior to 1855, and subsequently thereto, 
the land in question had been filled up and reclaimed from the water 
of the Hudson River. 

6th. That in 1872 the easement of First street, whatever it was, 
still existed, and the City of Hoboken had a right to bring ejectment 
therefor. If the easement continued over the reclaimed land, then 
ejectment would lie for the land in suit. 

7. That in 1872, notwithstanding this easement was claimed to 
exist, the State made a grant, which by metes and bounds conveyed 
the land in suit, with other property, for exclusive private uses. 

8th. The easement of First street, if any existed over the land in 
question, was extinguished by the State grant of 1872; and the con- 
tract which existed under the said grant and the Act of 1869, ex- 
tinguishes the use of the land for public uses, as such public use is 
inconsistent with the exclusive private uses thereof given by the 
grant and act to defendant and those claiming under him. 


ITI. 


THAT THE DEFENDANTS, INDEPENDENT OF THE STATE GRANT, HAVE A 
POSSESSORY TITLE TO THE LAND IN SUIT AS AGAINST THE STATE OF NEW 
JERSEY AND THE Crry oF HopokreN, UNDER THE CHARTER OF THE Ho- 
BOKEN LAND AND IMPROVEMENT CompaNy oF Frepruary 21, 1838. 


If this Court is bound by the decision in 7 Vroom., 540, in refer- 
ence to Fourth street, Hoboken, then this point must be decided 
against the defendants. The Court of Errors and Appeals in that 
ease have given an interpretation of the charter of the Hoboken 
Land and Improvement Company, which is against the view stated 
above. The Court, in that case, says, page 546: 


“The title to the soil between the high water line, as shown 
on Loss’ map, and the present high water line, was originally in 
the State. It became the property of the defendants by re- 
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clamation under the powers contained in their charter. The 
contention was that it was not competent for Col. Stevens to 
impress upon lands, the property of the State, a servitude such 
as the plaintiffs are seeking to have them appropriated to, and 
that when the defendants acquired title under legislative per- 
mission, they were entitled to hold such lands unimpaired by 
the servitude imposed on the upland. The first branch of this 
proposition is conceded. But whether it will be available to his 
grantees to defeat the present claim of the city, will depend upon 
considerations incident to the nature and effect of the original 
dedication. The street as dedicated extended to the high 
water mark, as it then was. There is no street shown on the map, 
or in fact, along the river in which Fourth street might terminate. 
River street, which is the first street crossing Fourth street 
parallel with the river, is laid down on the map at a distance of 
about seventy-five feet from the high water line, as it appears 
on the Loss map. The location of Fourth street, with its ter- 
ininus at the water, demonstrates conclusively that its purpose 
was to provide «a means of access for the public to the navigable 
wate rs, and such was the scope and purpose of the dedication. 

. (p. 549). Extinguishment by legislative action, it is 
insisted, has been effected as to part of the premises in dispute, 
by the fourth section of the defendants’ act of imecorporation. 
The argument was, that the land below high water being 
the property of the State, and both the easement and the title 
heing under legislative control, the ex*inguishment of the 
former, by a necessary implication, resulted from the grant of 
the latter. I am unwilling to concur in this construction of the 
statute. 

(P. 550): “ The grant to the defendants is not of lands of 
the State in express and definite terms. The right conferred isa 
mere privilege of reclamation and appropriation to private uses. 
Its exercise is expressly limited to lands covered with water in 
front of and adjoining lands that should be owned by the cor- 
poration. The proviso annexed to the grant shows clearly the 
legislative intent, that the rights of others owning to the water 
should not be interfered with without express consent. * * * 
(pp. 551, 552). The defendants’ act of incorporation would 
probably relieve the defendants, after the work was executed, 
from the consequences of an unlawful encroachment on pub- 
lic lands in front of the streets, and of a nuisance in the obstrue- 
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tion of navigation ; but it cannot affect the public easement of 
access to the navigable waters which existed before the act was 
passed. That public right is entirely distinct in its essential 
qualities, from the title of the State in lands under tide waters. 
The former inheres in the State in its sovereign capacity. The 
latter is strictly proprietory. A grant of the proprietory title 
will never operate as a release or extinguishment of a sov- 
ereign right not necessarily included within the scope of the 
— °° * * 

“The grant to the defendants comprised the valuable priv- 
ilege of acquiring title to lands under tide waters, along their 
entire frontage on the river. The public easement is legally 
consistent with title to the soil in a private owner, and the 
legislative intent to vest the proprietory title in the defendants, 
will have legal effect without extinguishing the public right of 
access to the river, derived from the original dedication. Where 
two public rights of different origin, distinct in their nature, and 
capable of a separate enjoyment, exist, a grant of the one will 
not extinguish the other, unless required by clear and unequivo- 
eal langnage. The cardinal rule of construction is the inquiry 
whether the legislative gift can take effect without drawing to it 
the additional right claimed. If it can, the latter is, by opera- 
tion of law, excluded from the grant. _™ 

“The act Incorporating the defendants contains no language 
indicative of an intent to extinguish the public right of access 
to the river, and the defendants hold the title acquired by legis- 
lative permission, subject to the obligation that resulted from 
the orginal dedication of permitting the connection of the 
street with the navigable waters to remain unbroken.” 


The questions to be considered under this point are, 

First, whether this Court is bound by this adjudication, and 

Second, if the adjudication does not bind this Court, are the con- 
clusions reached by the State Court correct ? 

First. [ submit that this Court is not bound by the decision of the 
State Court. The decision in 7 Vroom. construes the charter of the 
company, defines the common law of alluvial accretion and construes 
and applies the common law of dedication. All these subjects are 
part of the general principles of jurisprudence which are common to 
all the States that recognize the common law, and there is nothing 
in either of them peculiar to or local in the State of New Jersey. 
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The charter of the company is a private and not a public statute. 
It relates to particular persons and confers special privileges upon 
them and their successors. It does not confer any general privi- 
leges upon all the people of the State or upon any political subdi- 
vision of the State. 

This charter is the law governing and controlling the members 
of the corporation as such. It does not control the members of the 
corporation in their ordinary acts and relations as members of the 
veneral community. This act is not declared to be a public aet. 
The business which is set out in the original act of incorporation of 
IS38, was that of buving, selling and leasing of land and improving 
the same. 

Srconp. If this Court is not bound by the views of the State 
Court as to the effect of the charter of the Hoboken Land and 
Improvement Company, then it is for this Court to consider what 1s 
the proper construction and what is the effect of that charter. 

I submit that the charter is a contract between the State and 
the corporators, which the State cannot violate. If the contract is 
plain and unambiguous, and the meaning of the parties to it can 
be clearly ascertained, it is the duty of the Court to give effect 
to it the same as if it were a contract between private parties, with- 
out regard to its supposed injurious effects upon the pubhe in- 


terests. 
Pacifie R. R. Co. vs. Maguire, 20 Wall, 43. 


What is the meaning of the fourth section of this charter? It 
has been in existence ever since I838 (P. L., IS38, p. 2). This see- 


tion expressly vrants to the COTMpPAnY power to 


* purchase, fill up, occupy, possess and enjoy all land covered 
with water fronting and adjoining the lands that may be owned 
yy them: and thes mity construct thereon wharves, harbors, 
piers and slips, and all other structures requisite or proper for 
commercial and shipping PUrposes ; eg provided, it shall 
not be lawful for the said Company to fill up any such land 
covered with water, nor to construct any dock, pier or wharf, 
Immediately in front of the lands of any other person or per- 
sons owning down to the water, without the consent of such 


person or persons so owning first had in writing and obtained.” 


The upland shown on the Loss map passed from Colonel John 
Stevens to the Hoboken Land and Improvement Company, May 6, 


6 


1839 (Exhibit P, 5, page 42 Transcript). After that date the com- 
pany commenced to fill in and reclaim the land under section 4 of its 
charter, among other places, in front of First street, as it was shown 
on the Loss map. During the process of reclaiming and _ filling up 
the land under water in front of First street, the company took ex- 
clusive private possession thereof and devoted the same to private 
uses. Since 1839 this reclaimed land has always been in the exclu- 
sive private possession of the company or those deriving title under 
it. ‘This possession passed to the defendants in this smt January 
25, 1878, under a claim of title heretofore set forth, and they have 
continued to holdit) for private purposes down to the present time. 
They so held it at the date of the commencement of this action of 
ejectment, to wit, December 1, 1879. 

There was no owner of lands in front of this upland, except the 
State of New Jersey. The structures on this land are requisite and 
proper for commercial and shipping purposes, and one of the great 
transatlantic steamship companies has been using it ever since the 
conveyance of it by the.company in 1866, 

If the grant had been made by a private person, would there be 
any question that as against the grantor, or those claiming under 
him, the defendants could occupy, possess and enjoy this land? How 
is it possible for these defendants to occupy, possess and enjoy this 
land if they are ejected from the same by the city? Is ‘it a reason- 
able construction of this fourth section that the State could say te 
them with one breath, “ Fill up my land, reclaim it from the water, 
and you can occupy, possess and enjoy it.” and in the next breath 
say, “It is true that [induced you to fill up this land with my per- 
inission, that you should oceupy, possess and enjoy it, but [ meant 
that such occupation, POSSESSION and enjoyment might be divested at 
any time by an ejectment suit by one of my agents, whom I might 
thereafter create and endow with power to eject you ?” 

Is not the following a correct statement of the situation? In 
1838 the State was the owner of lands under water in the Hudson 
River, fronting a large tract of land owned by Colonel John Stevens. 
At that time certain streets ran down to high water mark, which high 
water line was the property line separating the lands of Colonel John 
Stevens from the lands of the State. In the natural condition of this 
lend of the State it was not available for shipping. or commercial 
purposes. With the expenditure of a large amount of money the 
land of the State might be filled up and reclaimed and be used for 
shipping and commercial purposes, and thereby largely increase 
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the taxable property of the State. The owner of the upland was 
willing that a private corporation should be formed to which his 
lands should be conveyed, provided that the State would permit 
the corporation to fill up and reclaim this land and _ take it 
: for the uses of the corporation. The improvements contemplated 
would involve the expenditure of a large amount of money, but the 
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" owner of the upland believed that it would be a profitable invest- 
ment, provided the corporation could own the land which was to be 
‘ j filled up and reclaimed. Every foot of land filled up added to the 
; taxable property of the State. 
é [t is clear that First street could not have been lawfully filled up 
es .. and reclaimed over the lands of the State without the State’s per- 
4 | mission. When the State gave the permission and the reclamation 
't was made, under said fourth section, it was not a permission to re- 


i claim the land of the owner of the upland, but the land of the State. 
Willit be contended that the State could not have said in so many words, 

“This landunder water belongs to me. There is no street over my 
land or any part of it, and L intend to sell it or give it free from any 

) such incumbrances as a public street?” Is it not equally clear 

! that the Hoboken Land and Improvement Company could have 
said, * It is true Lhave the title of Colonel John Stevens, which dedi- 

' cates the street down to the river line, which is the property line of 
land of the State, and Tam willing to purchase or take this land 
of the State under water and expend money on it, provided I can 
have it free and clear of any street, and can own it and possess it as 
my private property?” It can hardly be contended that because 
Colonel John Stevens dedicated a street on the upland which he 
owned, that that dedication bound anybody but himself, or those 
claiming under his title. Does it follow that because the Hoboken 
Land and Lnprovement Company bought of Colonel John Stevens 
the upland subject to the dedication of streets down to the river, 
it could not purchase or take a distinct title from the State of its land 
beyond high water mark? If it could so purchase or obtain from the 
State the State’s land beyond high water mark, where 1s the basis for 
anv claim that, when the company took it by work done under the 
fourth section of its charter, it agreed to take it from the State 
subject to the easement created by Colonel John Stevens ? 

Was the fourth section merely a_ license to fill up and reclaim, 
with a covenant that such filling up and reclamation should be subject 
to the terms of a dedication made by Colonel John Stevens, that 
First street should always run to the water’s edge (if he made any 
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such dedication)? The fourth section gives the company authority 
to occupy, possess and enjoy the land which it should fill up. If 
that section authorized it to fill up and reclaim in front of First 
street as it was dedicated down to high water mark in 1805, who 
shall Say that it haus hot the richt to OCCUPY, POSSESS and enjoy whit 
it has filled up? Either the company had aright to fill up the land 
in front of First street as it existed. or it had not. If it had the 
right to fill up the land it obtained the right under this fourth 
section. But whatever right it obtained by such tilling up, accord- 
ing to that section, applies to all the land tilled up, without any dis- 
tinction of one prert from the other. The fourth section does not sits 
that if the land is filled uw in front of a street which exists on the 
upland and comes down to the State's land, then the filling up shall 
be subject to the easement of a street continued over it. Tf the 
company has a right to fill up at all, then it has a right to occupy, 
possess and enjoy the land that it fills up. 

The other side may raise the question that we are not entitled to 
fill up at all, in front of First street, because we do not own the land 
in First street, and the filling, according to the fourth section, must 
be land covered with water frowfing and odjomeng lands under 
water. The question is therefore pertinent, whether or not the 
company owned the upland in) Fourth street. It may be averred 
quite positively that the land must have been owned Ivy somebody. 
The fee of the land was certainly in the Hoboken Land and In. 
provement Company by the deed from Colonel John Stevens of May 
6, 1859. It is not contended that anybody owned the land in’ this 
street in S30 except the Hoboken Land and linprovement (om- 
pany, unless there should be thi attempt nace ly the plaintifis in 
error to claim that the State of New Jersey owned the land. The 
plaintiffs in error did not exist at that time. According to the evi- 
dence in this case there was nobody In existence except the State 
which could have any claim upon this land besides Colonel Stevens. 
The only right which the State could claim in the upland was the 
right of easement in a public street. There was no question in 183% 
as to how far that street extended. It went to high water mark on the 
Hudson River. That was the boundary of the upland at that time, 
heeause there had been no reclamation or fillmg in. The easement 
in First street, therefore, in 1859, only went to the boundary line of 
the State’s property at that time, the high water mark of the 
river, as it then naturally existed and had for years thereto- 
fore existed. The State certainly had no fee in the upland 
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over which this street ran. The onlv right that it had was 
to take possession of the street for public purposes. The burden of 
a public street is an incumbrance upon the land. It does not con- 
stitute ownership in land. It is not a thing that can be bought and 
sold. The right is for the benefit of the public, and it is a right 
which may be extinguished by the State at any time. 

I therefore submit that the company, after the conveyance to it 
in IS39, was the owner of the upland, and the only owner of the up- 
land. 4 further submit that if the upland was burdened with this 
easement, there is nothing in this fourth section which prevents its 
operation for the benefit of the Company by virtue of such ineum- 
brance. ‘The onty requisite prescribed by the act is that the com- 
pany shall own the upland in front of which it intends to improve. 
If it owns the upland the mere fact that there is an incumbrance 
upon it does not prevent it from filling up the land of the State. The 
land of the State certainly has no incumbrance upon it unless the 
State chooses to permit the incumbrance. The State, instead of 
permitting the incumbrance to be placed upon its land, says to the 
company that if it fills up the State’s land in front of the upland 
owned! by the COMPANY, it may Occupy, Possess and enjoy the land 
covered with water fronting and adjoining the lands that may be 
owned by the company. 

My conclusion upon this point, therefore, is that the interpreta- 
tion by the State Court of the charter of the Hoboken Land and 
Lmprovement Company is erroneous ; that this Court is not bound 
by the decision of the State Court; that this Court is entitled to 
vive the proper construction of this charter, which is to be treated 
as a contract. And I submit that the proper interpretation of the 
fourth section of this contract or charter is that the company, 
being the owner of the upland over which Fourth street was laid 
out by the Loss map, had a right, notwithstanding there was an ease- 
ment of a street on. the upland, to go upon the State’s land in 
front of and adjoining such upland, and to fill in and reclaim the 
land the same as if it had a direct grant of the same from the 
State. 


IF THE STATE IN 1839, oR THE CIty IN 1855, WAS THE OWNER OF 
THE LAND IN FIRsT STREET, OR HAD ANY RIGHT, TITLE OR CAUSE OF AC- 
TION IN THE SAME, THIS ACTION IS BARRED BY THE STATUTE OF LiMITa- 
'TIONS. 


There is no question in this case that the defendants and those 
through whom they claim had been in possession of the premises in 
question for over twenty-four years prior to the commencement of 
this action, under claim of title, and exeluding all other persons 
from the possession thereof. The action was commenced December 
1, 1879. 

It is not claimed in this case that the Statute of Limitations can 
run against the State unless the statutes of the State have expressly 
so declared. I quote the provisions of the Statute of Limitations 
which, I submit, will apply, whether the limitation is to be invoked 
against the State or against the city. 

Section 20 of the Statute of Limitations (Revision, page 597) pro- 
vides : 


“That no person or persons, bodies politic, or corporate, shall 
be sued or impleaded by the State of New Jersey, for any lands, 
tenements, or hereditaments, or for any rents, revenues, issues, 
or profits thereof, but within twenty years after the right, title, 
or cause of action to the same shall acerue, and not after.” 


Section 17 of the same act provides : 


“That every real, possessory, ancestral, mixed or other action, 
for any lands, tenements, or hereditaments, shall be brought or 
instituted within twenty years next after the right or title there- 
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to, or cause of such action shall acerue, and not after ; 


Section 16 of the same act provides 


* That no person who now hath, or hereafter may have, any 
right or title of entry into any. lands, tenements, or heredita- 
ments, shall make any entry therein, but within twenty years 
next after such right or title shall accrue ; and such person shall 
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be barred from any entry afterwards ; 
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An easement of way (such as this street) is a hereditament. 
2 Washburn on Real Property, 5th Ed., 284. 
Angell on Highways, 3d Ed., pp. 1, 2, 3. 


This easement is a proper subject of ejectment. 
Hoboken Land and Improvement Co. vs. Hoboken, 7 Vr., 
D240, ete. 


I submit that the positive enactments above quoted were not 
considered by the Court in 7 Vroom. It is true the Court holds 
that (p. 54%). 


“ Nor will lapse of time, however long the public right im & 
street is suspended, though coupled with an user by the owner, 
which might otherwise be adverse, make title by prescription 
against the public.” 


[ do not claim, under this point, title by prescription by lapse of 
time; but Tdoclaim the benefit of the Statute of Limitations against 
the State and against the city, by reason of the positive enactments 
above quoted, 

If it is suggested that this defense of the Statute of Limitations 
was not pleaded, the answer thereto is that this defense was compe- 
tent under the plea of the general issue in the old form of an action 
of ejectment. The claimant must prove his right of possession and 
whatever operates as a bar to that right, entitles the defendant to a 
verdict upon the general issue (Adams on Ejectment, Ed. 1854, pp. 
302, 303). In New Jersey the statutory form of the plea is as follows : 


“And the said C. D., by — ——, his attorney, appears 
and defends this action, and says that he is not guilty of the 
injury whereof the said A. B. hath complained in his declara- 
tion, nor of any part thereof, and of this he puts himself upon 
the country, and the said A. B. doth the like.” (Revision, title, 
Ejectment, p. 354). 


“Section 12 of “An Act concerning the action of Ejectment ” 
(Revision, approved March 27, 1874), title, Ejectment, Revision of 
1877, p. 327 (this section being section 51 of the Act of 1855, page 


288), is as follows : 


“The plea shall be according to one of the forms of pleas 
contained in said schedule, as the circumstances of the case may 


require, or to the like effect, and, under such plea, the defendant 
may give in evidence any lawful defense to the action, not incon- 
sistent with the other provisions of this act.” 


It has been held in the case of Stewart vs. Camden and Amboy 
R. R. Co. (4 Vr., 115), that the defendant 


“ may give in evidence, under the statutory plea, which amounts 
to the general issue, any tithe which confers a present right of 
possession. Under that plea, the defendant may avail himself of 
any defense that could be made under the general issue, by the 
former proceedings In ejectment.” 


The above statutory plea was pleaded in this case, as appears 
on page 4 of the Transcript of Record. 


V. 


THAT THE FACTS AS FOUND BY THE TRIAL JUDGE ARE NOT REVIEW- 
ABLE IN THIS COURT, AND IF THE CONCLUSIONS OF LAW BASED THEREON 
ARE WARRANTED BY THESE FACTS, THEN THE JUDGMENT BELOW MUST BE 
AFFIRMED. 


In considering this question I refer to the faet (p. 4, Transeript) 
that the parties to the suit waived a jury for the trial of the issues 
by stipulation in writing, and under that stipulation the cause was 
to be tried before Judge Nixon © subject to the right of both parties 
to take exceptions, the same as if it was a jury trial.” 

This cause was removed to this Court by writ of error. T do not 
think that sections 649 and 700 of the Judiciary Act help the plain- 
tiffs in error, Section 649 reads : 


“Tssues of fact in civil cases in any cireuit court may be 
tried and determined by the Court, without the intervention of a 
jury ~whenever the parties, or their attorneys of record, tile with 
the clerk a stipulation in writing waiving a jury. The finding of 
the Court upon the facts, which may be either general or special, 
shall have the same effect as the verdict of a jury.” 
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Section 700 reads: 


“ When an issue of fact in any civil cause in a cireuit court 
is tried and determined by the Court without the intervention of 
a jury, according to section 649, the rulings of the Court in the 
progress of the trial of the cause, if excepted to at the time, and 
duly presented by a bill of exceptions, may be reviewed by the 
Supreme Court upon a writ of error or upon appeal; and when a 
finding is special the review may extend to the determination of 
the sufficiency of the facts found to support the judgment.” 

Pages 118, 131, Revised Statutes of the United States, 
Kad. IS78. 


The rule laid down in Wiseart e¢ a/. vs. Dauchy (3 Dallas, 321), is 
that a writ of error is a process of common law origin and it removes 
nothing for re-examination but the law. This case ts referred to 
in “ The Abbotsford,” 98 U.S., 440, 442, and “ The Francis Wright,” 
105 U.S... 381, S84. 

| submit that there is nothing in the above sections, or in’ the 
decisions under them, modifying the rule in this case, except to the 
extent of authorizing this Court to determine whether the special 
findings of the Judge warrant his conclusions of law, and that 
there is nothing in the Judiciary Act, or in the decisions under 
it, which permits this Court to review the question whether or 
not the evidence warranted the findings of fact set out in the 
record. 

I submit that the findings of fact in the record cannot be 
reviewed, and that the only question is, “ Do these facts so found 
warrant the conclusions of law as set out in the record ?” 

There is not in the transcript a single exception tothe admission 
or rejection of evidence, or an exception to the findings of fact upon 
the evidence, or to the findings of the Judge as conclusions of law 
upon the facts. 


VI. 


That dedication and the extent thereof are questions of fact. 
That in this case the facts were found against the plaintiffs. 
The third finding of fact in this case (page 6, fol. 13 of Tran- 
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script) is that the public streets on Loss’ map extended easterly to 
the high water mark of the Hudson River. 

This finding is conclusive against the plaintiffs in error. 

The eighth conclusion of law in this case (page 11, fol. 23 of 
Transcript) is that none of the lands and premises claimed by the 
plaintiff is subject to an easement, in consequence of the dedication 
of public streets made by Col. John Stevens in the Loss Map 


of 1804. 


VII. 


The judgment of the Circuit Court should be affirmed with 
costs. | 
Leon ABBETT, 
Counsel for Defendants in Error. 
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Supreme Court of the United States, 


No. 173. 


THE Mayor AND CouNCIL OF THE CITY 
oF Hopoken, 


Plaintiffs in Error, 
' In Error to the Circuit Court of 


AGAINST ‘the United States, for the District of 


Apotru E. Scumipr and L&oro.p\ New Jersey. 
GOLDSCHMIDT, 


Defendants in Error. 


STATEMENT OF FACTS. 


The facts in this case are the same as in case No. 172, except 
that the /ocus in quo is for that part of the northerly half of the ex- 
tension of Newark street easterly, which is embraced between the 
wharf or bulkhead line of the Hudson River, as it existed at the 
date of the grant in 1872, to the exterior line of solid filling, as fixed 
by the Riparian Commissioners. | 

The land in question is the second tract described in the grant 
from the State of New Jersey to Frederick Kiihne, Trustee of the 
German Transatlantic Steam Navigation Company of Hamburgh, 
dated November 9, 1872, and being Exhibit D5. 

The description of this second tract in the grant (fol. 124, Tran- 
script of record) embraces nothing but a part of the extension of 
Newark street, and it is paid for at the rate of fifty dollars a lineal 
foot frontage. If the City of Hoboken can take y ssession of it under 
this action of ejectment, the defendants have nothing whatever, by 
the grant. This description does not embrace any land outside of 
the northerly half of Newark street. Therefore, the question 1s 
squarely presented in this case to whether or not a grant of the 
State of its own lands, which lie in the extension of a street which 


has been dedicated by some one else. will pass anything to the 
grantee. 

The statement of facts in the brief and argument for defendants 
in error in No. 172 is the same as in this case, with the above ex- 
ception. 


Argument for Defendants in Error. 
I. 


[ present the same argument in this case as is presented by me 
in No. 172, the only difference being that the description of the land 
in the State grant (being the land in question in this case) is sepa- 
rate and distinct from any other lands, and lies wholly within the 
lines of the extension on the northerly half of Newark street. The 
chain of title to the property and all the other questions are the 
same, except such as may arise out of the fact that the grant of the 
locus in quo 1 this suit was by a separate and distinct description, 
which did not include any lands outside of the line of the extension 
of Newark street, and, therefore, no argument can be made in this 
case that a part of the land granted might be burdened with the 
easement by reason of the grant giving other land which was not 
burdened with the easement. The only land given in this second 
tract granted by the State is land within the lines of the extension of 
Newark street, and, therefore, if the grantee takes it subject to the 
easement of Newark street, he gets nothing of any practical value, as 
the action below asks that the defendants be deprived of the posses- 
sion of this land, and that it be given to the City of Hoboken. 


II. 


The judgment of the Circuit Court should be affirmed with costs. 
Leon ABBETYT, 
Counsel for Defendants in Error. 
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Supreme Court of the Qnited States. 


Nos. 174, 175. 


\ 
. 


THE Mayor AND CouUNCIL OF THE CITy 
OF HOBOKEN, 
Plaintiffs in Error, 


AGAINST 


THe HampurGc- AMERICAN STEAM 
Packer Co., 
Defendant in Error. 


In Error to the Circuit Court of the 
United States for the District of 
New Jersey. 
THe Mayor anp Counc. or THE Crry 
or Hopoken, 
Plaintifts in Error, 


AGAINST 


THe Norru Geruan Lioyp Sream- 
sHiP Co., 
Defendant in Error. 


Statement of Facts. 


The facts in these cases are the same as in case No. 172, except 
that the /ocus 7H qa ix for the extension of Third street beyond 
River street easterly to the Hudson River, and also that the grant 
by the State in these cases is Exhibit D3 (p. 56 of Transcript). This 
grant was to the Hoboken Land and Improvement Company, and 
bears date December 31, 1869. It conveys a block of land embrac- 


2 
ing the extension of Third street east of River street and 330 feet 
each side of the extended lines of that street, northerly and south- 
erly, making a frontage of 710 feet, and running from the easterly 
line of River street out to the Hudson River. 

The title of the Hoboken Land and liuprovement Company to the 
premises in question became vested in the defendants in error by 
conveyances from the Hoboken Land and Lnprovement Company 
prior to the commencement of these suits. 

In the statement of facts in No. 172 (p. 2 of Transcript) will be 
found section 53 of the Charter of the City of Hoboken, which is 
specially applicable to Third street. I do not admit that the Third 
street named in section 53 was dedicated beyond high water mark of 
the Hudson River, as it existed in 1805. 1) contend, however, that 
whether the termination of Third street was at the high water mark 
of 1805, or continued easterly so as always to go to high water mark 
wherever it was, that it is immaterial in this case. Section 53° pro- 
vides that Third street may be opened by the Council of the city, 
but it expressly provides that the power to take lands has attached 
to it the condition that the owner of the land must be paid the fair 
value of the lands taken and of the improvements thereon, and also 
the damage done to any distinct lot or parcel or tenement by taking 
a part of it for any such purpose. 

The plaintiffs im error do not propose in either of these cases to 
pay the defendants in error (who jointly occupy the foot of Third 
street with their warehouses and commercial structures and piers) 
any money for the lands to which they hold title from the Hoboken 
Land and [Improvement Company and by the grant from the 
State. 

The Grant of December 31, 1869, conveyed by metes and bounds 
premises which included the extension of Third street east of River 
street, out into the Hudson River, and embraced the land in contro- 
versy. The facts set forth in the argument in No. 172 apply to 
these cases, subject to the differences above referred to. 


Arguments for Defendants in Error. 
I. 


I PRESENT THE SAME ARGUMENT IN THESE CASES AS IN No. 172. 


II. 


Tue Crry or Hoprokex, UNDER ITS CHARTER, CANNOT TAKE POS- 
SESSION OF THIS LAND, BECAUSE IT PROPOSES TO DO SO WITHOUT PAY- 
ING THE MONEY REQUIRED BY SECTION 53 OF ITS CHARTER. 


Whatever rights the City of Hoboken may have to take posses- 
siod of land dedicated for a street for the purpose of improving it for 
public use, it seems clear that under section 53 of its charter its 
power with reference to Third street is expressly limited. The char- 
ter, passed in 1855, spoke of Third street as it then existed on the 
Loss map, wherever it might run under the proper legal construc- 
tion of the dedication of Third street, as made by the Loss map. In 
treating of Third street, we call attention to section 53, which ex- 
pressly states that the city shall have power to take the lands upon 
paying the owner the fur value thereof and of the improvements 
thereon, and the damage done to any distinct lot or parcel or tene- 
ment, 

At the foot of Third street (under the conveyance from the Ho- 
boken Land and Improvement Company to the defendants in error, 
and the grant by the State, and relying upon the provisions of the 
Riparian Act of 1869) the defendants have built valuable and exten- 
sive warehouses, erected valuable piers and buildings for the business 
of the steamship companies represented by these corporations. Can 
it be that, in view of the erection of these buildings and improve- 
ments upon the faith of section 53, that the City of Hoboken can, 
without payment or compensation, take possession of the lands in 
the line of the extension of Third street to the Hudson River? Can 
the city tear down these improvements and buildings as an obstruc- 
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tion in a public street? The warehouses are directly in front of and 
extend across and on each side of the extended lines of Third street. 

I submit that, whatever the ruling may be as to any other street, 
there is an absolute prohibition as to the City of Hoboken, when it 
attempts to occupy Third street without making the payment pro- 
vided in section 53. The intent of the Legislature seems to be clear 
with reference to this street. 


ITI. 


THE JUDGMENT OF THE Circurr COURT SHOULD BE AFFIRMED, WITH 
COSTS. : 
Leon ABBETT, 
(‘ounsel for Defendants in Error. 
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Supreme Court of the nites States. 


OCTOBER TERM, 1887. 


No. 16. 


WILLIAM D. ANDREWS, GEORGE H. ANDREWS, 
NELSON W. GREEN, ann NOAH J. PARSONS 


vs. 


GEORGE HOVEY. 


Appeal from the United States Circuit Court, Southern District 
of Iowa. 


PETITION FOR REHEARING. 


ne a ee ee 


And now come your petitioners, the appellants herein, by 
their counsel, Joseph C. Clayton and Anthony Q. Keasbey, 
and respectfully suggest to this Honorable Court that, after 
having sustained the priority and novelty of the invention 
and the validity of their original patent and its reissue in 
numerous decisions of the circuit courts and in three decrees 
of this Court, they are much aggrieved by the opinion lately 
rendered in this Court (123 U.S., 467) declaring it to have 
been void a initio under the patent acts of 1836 and 1839, 
because it was admitted that subsequent to the invention 
and prior to the application others, without the consent or 
allowance of the inventor, had used the invention in public 
for more than two years. 
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And your petitioners respectfully suggest that this decision 
as to the construction of those acts was reached by reason of 
a plain omission and mistake as to the facts and authorities, 
and by the failure of counsel, in their abundant confidence 
in what they deemed a long-settled construction, to bring to 
the notice of the Court in sufficient fullness the authorities 
by which such construction had been uniformly maintained, 
and to explain distinctly that their admission as to prior use 
related to the use of only a few wells made solely by Suggett 
and Mudge, who derived their knowledge from the inventor, 
and were afterwards defeated as contestants in an interfer- 
ence with Green concerning the patent in question. 

Wherefore your petitioners respectfully pray for a recon- 
sideration and rehearing on the following grounds, sup- 
ported by their brief submitted herewith: 


First. The Court, in the present opinion, holds that the 
first clause of the 7th section of the act of 1839 protects any 
person who has purchased or constructed a specific machine 
before application for the patent, whether it was purchased 
or constructed with the consent of the inventor or not, 
and that therefore the second clause of the section invali- 
dating the patent, if such use in public continued two years 
before the application, must be construed to mean a use 
whether with the consent of the inventor or not; and, In 
reaching this conclusion, the Court declared that “the ques- 
tion involved had never been decided by this Court.” This was 
a plain mistake, probably arising out of the failure of 
counsel to refer to the cases. It had been decided by this 
Court the other way in four well-considered cases, viz., Ken- 
dall vs. Windsor, 21 How., 322; MeCormick vs. Seymour, 19 
How., 486; Klein vs. Russell, 19 4Hew., 433, and Bates vs. 
Coe, 98 U. S., 46, and in MeClurg vs. Kingsland, 1 Ilow., 
202. The charge of Mr. Justice Baldwin at the circuit court, 
taking the same view of the statute, was affirmed, although 
the decision of this Court rested on another point. 
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Second. The Court, in its opinion (page 269), declares that 
in Andrews vs. Carman (13 Blatehf., 307), the first driven- 
well case, “the question of the use of his invention by 
others more than two years price to his appa does not 
appear to have been raised.” 

This was a plain error of fact, and the Court was naturally 
and inadvertently led into it by a clerical error in the 
printed opinion of Judge Benedict, as will be fully ex- 
plained in the brief. The question was raised. The same 
facts as to prior use admitted here, were proved there and 
fully considered, and the construction of the statute con- 
tended for, distinetly approved. 


Third. Being under the erroneous impression that this 
Court had not construed the section, and that the construe- 
tion of it had not arisen in the other driven-well cases, the 
Court, in construing it, omitted to give due weight to the 
unbroken current of executive and judicial authority in 
favor of the construction upon which the appellants so con- 
fidently relied that they did not deem an oral argument on 
that point necessary. 

The y now beg leave to refer to their brief in support of 
the assertion that from 1839 to the decision of this case at 
the circuit court the construction of the section making the 
consent and allowance of the inventor to a use of more than 
two years necessary in order to invalidate the patent has 
been uniformly acted upon by the Patent Office in promul- 
gating its rules and making its grants to inventors under 
them, and has been sustained in very numerous opinions 
by the following justices of this Court, viz., Justices Wood- 
bury, Story, Baldwin, Grier, Nelson, Clifford, Daniel Curtis, 
and Blateliford, and by the following judges of the circuit 
courts, viz., Judges Woodruff, Shepley, Lowell, Blatehford, 
Benedict, Drummond, Nelson, Dillon, and Wheeler, and by 
the following judges of the Supreme Court of the District of 
Columbia, viz., Judges Cranch, Morsel, Merrick, Dunlop, 
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and Fisher, and by the long line of Patent Commissioners 
from 1839 to 1870, and has been recognized by all text- 
books and counsel learned in patent law. | 


Fourth. The principles laid down by this Court in a num- 
ber of decisions within a few years past (referred to in the 
brief) in applying the doctrine of stare decisis to the con- 
struction of statutes would, as your petitioners respectfully 
but confidently suggest (if attention had been properly called 
to the great and uniform current of authorities upon it and 
the extent to which private rights granted under it have re- 
posed upon confidence in its permanency), have led the Court, 
whatever might have been its own view of this section, to 
have left its long-settled construction undisturbed ; and that 
the rule laid down in U.S. vs. Pugh (99 U.S., 265) would 
have been followed, in which ease it was said, as to the con- 
struction of a statute : 


a. 


“While, therefore, the question is one by no means free 
from doubt, we are not inclined to interfere at this late day 
with a rule which has been acted on by the Court of Claims 
and the executive for so long a time.” 


Fifth. The counsel of your petitioners, in their confidence 
in this construction so long settled, failed to explain to the 
Court, in making their admission as to use, that it was not 
at all a general use by others, but only the use of a few wells 
in the town where Green made the invention, by Lieutenant 
Mudge, a subordinate of his regiment, and Mudge’s hired 
man, Suggett, who derived knowledge through Green’s ex- 
periments, and who were afterwards defeated in the Patent 
Office as contestants with him, upon full proof of the public 
use they had made without his consent or knowledge, and 
that that use was surreptitious and a piracy of his invention. 


Sixth. The construction of the section, as now made by the 
Court, overthrowing the uniform decisions which your peti- 
tioners now submit for consideration, would produce the evils 
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and hardships pointed out in the decisions cited, and would, 
in the case of all patents governed by the act of 1839, cause 
all specifie articles surreptitiously made before application to 
be protected, and all patents to be invalidated by two years’ 
use by a pirate of the invention, contrary to equity, and to 
the real object of the statute as defined in all the cases in 
which it has been construed; whereas not even under the 
present act can the patentee be deprived of his franchise by 
& surreptitious prior use. 


Seventn. The counsel of your petitioners, still relying too 
confidently on the settled construction of the section, wholly 
omitted to point out to the Court, that said statute does not 
apply to Green's patent at all, which is for a “ process,” but 
only to tangible specific articles capable of being constructed, 
used, or sold by delivery; and they neglected to refer the 
Court to the authorities sustaining this position, which they 
now do in the brief submitted. 


Kighth. The counsel for the appellants referred the Court 
to its statement in Manning vs. Isinglass Company (108 
U.S., 462, 1882), that “the statute of 1836 did not allow the 
issue of a patent when the invention had been in public use 
or on sale for any period, however short, with the consent 
or allowance of the inventor; and the statute of 1870 does 
not allow the issue when the invention has been in public 
use for more than two years prior to the application, either 
with or without the consent or allowance of the inventor.” 

They regarded this as clearly showing the view of this 
Court that this important change was made by the general 
revision of 1870 and not by the mere additional act of 1839, 
and they did not think it necessary to verify it by reference 
to the legislative records. 

A careful examination of those records discloses the fact, 
that this statement, made by Mr. Justice Bradley, was strictly 
correct; that the Congress in making the revision of 1870 


6 


regarded the then existing law as requiring consent or 
allowance and deliberately made the change. 

If this be true, the present construction of the section is 
inconsistent with the view of the Court in the Isinglass case 
and with the legislative view in the revision of L570. 

To the end, therefore, that equity may be done, and that 
this Court may, upon fuller consideration and with the ad- 
vantage of oral argument, revise its former opinion (if 
revision be right and proper), your petitioners pray that the 
Court may be pleased to take their suggestions under care- 
ful consideration and grant a rehearing upon the points 
upon which said decision was based, and grant such other 
relief and order as in equity and good conscience may be 
proper. 

Newark, N. J., January 16, 1888. 

Joseru C. CLAYTON, 
ANTHONY Q. KEASBEY, 
Of Counsel with Appellants. 
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No. 16. 


WILLIAM D. ANDREWS anpb OruHers, APPELLANTs, 
vs. 


GEORGE HOVEY, Aprettec. 


BRIEF FOR APPELLANTS ON PETITION FOR REHEARING. 


¢ Reeognizing the rule laid down in Jenkins vs. Eldridge, 3 
Story, 209, that “a rehearing will be granted only where 
some plain omission or mistake has been made, or where 
something material to the decree is brought to the notice of 
the Court which had been overlooked,” and in pursuance of 
the direction of this Court in Public Schools vs. Walker (9 
Wall., 603), we respectfully submit that a rehearing should 
be had in this case, beecause— 


1. A plain omission and mistake has been made; and, 


2. Something has been brought to the attention of the Court 
which had been before overlooked, and which was mani- 
festly material to the decree. 


That which was overlooked, is the important fact that 
the very point of the decree had been decided the other way 
by this Court thirty years ago, and that the patent in ques- 
tion was issued in accordance with a contrary construction 
of the statute already made by this Court, and in full view 
of the facts to which that construction had been applied. 

(7) 
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The omission was the neglect of counsel to call attention 
to that important fact, and the mistake was that the Court 
itself believed and stated that no.such decision had been 
made. 

Still another, though less vital, mistake was that the Court, 
misled by a clerical error in the opinion in Andrews vs. 
Carman (13 Blatch.), the first driven-well case, believed and 
stated that the point decided here did not arise in that case, 
which was wholly incorrect. It did arise, was fully dis- 
cussed, and deliberately decided. 

We will make these important points clear as briefly as 
possible. 

The decision of the Court declaring the patent void rested 
upon one point alone, which is thus stated in the opinion: 

“The brief of theappellants concedes that it is shown in this 
case that other persons than Green put the invention Into 
public use more than two years before his application was 
filed. It is contended for the appellants that this was done 
without his knowledge, consent, or allowance. The appellee 
contends that such knowledge, consent, or allowance was not 
necessary in order to invalidate the patent, while the appel- 
lauts contend that it was necessary. The whole question 
depends upon the proper construction of section 7 of the act 
of Mareh 3, 1839 (Sth Statutes, 354), interpreted in connec- 
tion with sections 6,7, and 15 of the act of July 4, 1836.” 
(o> Stat., 119-123.) 


The Court determined that under this section the knowl- 
edge, consent, or allowance of the patentee was not necessary 
in order to invalidate the patent. 

In construing this section the Court was led, perhaps by 
the fault of the counsel for the appellant, into two manifest 
and most important errors of fact which were influential, if 
not controlling, in the conclusion of law at which the Court 
arrived. The first error was this: Before discussing the true 
construction of the section, Mr. Justice Blatchford, in the 
opinion, page 2, says: “ THE QUESTION INVOLVED HAS NEVER 
BEEN DECIDED BY THIs Court.” 
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In point of fact the question had been decided in a case 
which was not brought to the attention of the Court. That 
case was Kendall vs. Winsor, (21 Howard, 322), decided in 
1858. It was not cited on the briefs of counsel and was 
evidently overlooked by the Court, the counsel for the appel- 
lant being aware that the section had been so often construed 
to require the consent or allowance of the patentee to the use 
of more than two years in order to invalidate the patent that 
they regarded it as long-settled law, and, without oral argu- 
ment upon the point, contented tliemselves with referring to 
the following decisions: 

Pierson vs. Eagle Screw Company, 3 Story, 402. 

Pitts vs. Hall, 2 Blatehf., 235. 

American Hide & Leather Co. vs. American Tool Co., 
4 Fisher, 285. 

Russell & Irwin Company vs. Mallory, 5 Fisher, 632. 

Jones vs. Sewell, 6 Fisher, 348. 

McMillan vs. Barclay, 5 Fisher, 189. 

Andrews vs. Carman, 13 Blatchf., 307. 

Andrews vs. Cross, 19 Blatchf., 294. 


And also, the case of Manning vs. Isinglass Co. (108 U. 
S., 462), which they regarded as showing that the view of the 
Court that the charge invalidating the patent by use for more 
than two years without the consent and allowance of the in- 
ventor was made by the statute of 1870, and they stated in 
their brief that the question had not been definitely decided 
by this Court in any case where it was distinctly presented 
for adjudication. 

Thus the counsel for the appellants in their brief, and the 
Court in its decision, took it for granted that the question had 
not been decided by the Supreme Court. 

The reasoning of the Court, in its opinion, first called the 
attention of counsel to the fact that the case of Kendall vs. 
Winsor had distinctly decided this question nearly thirty 
years ago. 
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The section in question consists of two clauses, which 
should be considered separately in order to understand the 
reasoning of the Court in this case and in order to show that 
the case of Kendall vs. Winsor was, in fact, a decision the 
other way: 

The first clause is : 


“Every person or corporation who has or shall have pur- 
chased or constructed any newly-invented machine, manu- 
facture, or composition of matter prior to the application of 
the inventor or discoverer for a patent shall be held to pos- 
sess the right to use and vend to others to be used the specific 
machine, manufacture, or composition of matter so made or 
purchased without liability therefor to the inventor or any 
other person interested in such invention.” 


And the second clause is separated only by a semicolon : 


“And no patent shall be held to be invalid by reasons of 
such purchase, sale, or use prior to the application for a 
patent as aforesaid except on proof of abandonment of such 
invention to the public or that such purchase, sale, or prior 
use has been for more than two years prior to such applica- 
tion fora patent.” 


The following passage shows the reasoning by which the 
Court arrived at its conclusion as to the interpretation of the 
second section : 


“Tt is very plain that under the act of 1856 if the thing 
patented had been in publie use or on sale with the consent 
or allowance of the applicant for any time, however short, 
prior to his application the patent issued to him was invalid. 
Then came section 7 of the act of 1859, which was intended 
as an amelioration in favor of the inventor, in this respect, 
of the strict provisions of the act of 1856. The first clause 
of that section provides for the protection of a person who, 
prior to the application for the patent, purchases or con- 
structs a specific machine or article and declares that he may 
use and sell such specific machine or article after the patent 
is issued without liability to the patentee. The section does 
not require, in order to this protection, that the purchase 
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or construction shall have been with the consent or allow- 
ance of the person who afterwards obtains the patent and 
seeks to enforce it against such purchaser or constructor. 
The words ‘consent or allowance’ are not found in the 
provision. The only requirement is that the specific ma- 
chine or article shall have been purchased or constructed 
at some time prior to the application for a patent. The 
second clause of the section then passes to consider the 
effect upon the validity of the patent ‘of such purchase, sale, 
or use prior to the application ’ for the patent, and declares 
that ‘no patent shall be held to be invalid by reason of such 
purchase, sale, or use prior to the application for a patent as 
aforesaid, except on proof of abandonment of such inven- 
tion to the public, or that such purchase, sale, or prior use 
has been for more than two years prior to such application 
for a patent.” The expression ‘such purchase’ clearly means 
the purchase from any person and not merely from the per- 
son who becomes the patentee of the machine or article. 
The expression ‘such sale or use’ clearly refers to the use or 
sale by the person who has purchased or constructed the 
machine or article the right to use and sell which is given 
to him by the first part of the section. That right is given 
to a person who has constructed the machine or article, as 
well as to one who has purchased it, and the plain declara- 
tion of the second part of the seetion is that where the pur- 
chase or construction of the machine or article took place 
more than two years prior to the application for the patent, 
or where the use or sale by the person who so purchased or 
constructed the machine or article took place at a time more 
than two years prior to the application, the patent becomes 
invalid. It is not possiblein any other way to give full effect 
to the word ‘constructed’ in the first part of the section. 
The word ‘purchased’ and the word ‘ constructed ” are used 
in the same connection and in connection with the words 
‘so made or purchased, which occur afterwards; and the 
word ‘ purchased’ cannot be limited to a purchase from the 
applicant for a patent, nor can the word ‘constructed’ be 
limited to a construction with the consent and allowance of 
such applicant without interpolating into the statute the 
words ‘ consent or allowance.’ We can find no warrant for 
doing this.” 
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Thus it appears that the Court determined, first, that the 
first clause of the section meant purchase or construction of 
a machine prior to the application, whether with the con- 
sent and allowance of the inventor or not, and was a de- 
fense so far as related to that specific machine; and, second, 
that because this must be the construction of the first clause 
it necessarily followed that the second clause which referred 
to such purchase, sale, or use must be a purchase, sale, or use 
by any person whether with or without the consent of the 
inventor—that is to say, the Court holds that the first clause 
refers to the purchase or construction by any person, whether 
with or without the consent of the inventor, and therefore 
the second clause must refer to the same thing and be in 
like manner construed. 

Now, in the case of Kendall vs. Winsor the first clause of 
the section was construed in a precisely opposite manner. 

In a suit at law for infringement the defendants set up the 
defense that they had constructed and used the machines 
before the application for the patent, and they asked the 
Court to rule “that under the seventh section of the act of 
1839 if the jury were satisfied that the machines were put in 
operation before the plaintiff applied for his patent the de- 
fendants had a right to use and vend to others to be used 
the specific machines, and that the jury are to inquire only 
of the fact of such construction before the date of the plain- 
tiff’s application in order to render a verdict for the defend- 
ants.” 

This instruction Judge Curtis refused to give,and charged 
that if the defendant had surreptitiously obtained knowl- 
edge of the plaintiff’s invention and constructed machines 
involving it they would not havethe right to continue to 
use them after the plaintiff’s patent was obtained “ unless 
they had had them constructed under the belief authorized by the 
plaintiff that he had consented and allowed them so to do.” 

This case was taken tothe Supreme Court by writ of error, 
and decided at December term, 1858. It was argued by Mr. 
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Jenckes and Mr. Keller. Mr. Justice Daniel delivered the 
opinion of the Court. The facts proved at the trial were 
fully stated in the opinion. The Court, after setting out in 
full the instructions asked and the charge of Mr. Justice 
Curtis thereon, stated that— 

“The defense must depend exclusively upon the proper 
construction of the section of the law above cited (being the 
seventh section of the act of 1839) and the application of that 
section to the conduct of the parties as shown by the bill of 
exceptions.” 


After stating the objects of the patent laws and the duties 
of inventors under them the Court said: 


“But while inventors are bound to diligence and fairness 
in their dealings with the publie they are entitled to protec- 
tion against frauds or wrongs practiced to pirate from them 
the results of thought and labor.” 


The Court then refers to the cases of Pennock vs. Dialogue 
(2 Peters, 1), and Shaw vs. Cooper (7 Peters, 292), and shows 
that in those cases the words “not known or used before the 
application for a patent” meant knowledge or use by others, 
and that “if before his application his invention should be 
pirated by another or used without his consent it can scarcely 
be supposed that the Legislature had within its contempla- 
tion such knowledge or ase;” and that “there may be cases 
in which the knowledge of the invention may be surrepti- 
tiously obtained and communicated to the public that do 
not affect the rights of the inventor.” 7 

And then, applving these decisions to the first clause of 
the seventh section of the act of 1839, the Court proceeds: “ Re- 
curring now to the instruction from the judge of the circuit 
court on this case we consider that instruction to be in strict con- 
formity with the principles beretofore propounded and with 
the doctrines of this Court in the cases of Pennock vs. Dia- 
logue and Shaw vs. Cooper ;” and the Court concludes: “ We 
wink that the rejection by the Court of the prayers offered 
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by the defendants at the trial was warranted by the character 
of those prayers as havingatendency to narrow the inquiry 
by the jury to an imperfect and partial view of the case, 
and to divert their minds from a full comprehension of the 
merits of the controversy.” 

The decision of the circuit court was affirmed. 

Now, one of those prayers, the rejection of which was ap- 
proved by this Court, was that the first clause of section 7 

ras to be construed precisely as the court has now construed 
it in this case. 

That prayer was that if the machines were used before 
the application the defendants were protected by the statute, 
and that “the jury are to find only the fact of such use before 
the date of the plaintiff's application in order to render a 
verdict for the defendants. 

This Court in this ease declares, in almost identical terms, 
that “the statute does not require, in order to this protection, 
that the purchase or construction shall have been with the 
consent or allowance of the person who afterwards obtains 
the patent and seeks to enforce it against such purchaser or 
constructor. The words “consent or allowance” are not found 
in the provision. The only requirement is that the specifie 
machine or article shall have been purchased or constructed 
at some time prior to the application for a patent.” This 
decision is thus in direct conflict with that in Kendall rs. 
Winsor as to the construction of the first clause of the see- 
tion. The opinion explains, with conclusive foree, that the 
second clause, with which the present ease is concerned, 
must be construed in the same way as thie first. 

In the case of Klein vs. Russell (19° Wall., 485), under a 
patent granted under the law of 1839, counsel for defendant 
requested the court below to charge— 

“First. That the invention, as described in the patent of 


February, 1879, is the treatment of bark-tanned sheep 
and lamb skins by the employment of fat liquor, and if such 
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treatment was known to others, and more than two. vears be- 
fore the plaintiff applied for his patent, his patent is void.” 

“Seventh. That if fat liquor had been used, substantially in 
the manner specified in the plaintiff's patent, for the pur- 
pose of rendering any kind of leather soft and supple more 
than two years before the plaintiff applied for a patent the 
plaintiff cannot recover, even though it had not been so used 
in dressing bark-tanned lamb or sheep skins.” 


These instruetions—the first relating to knowledge by others, 
the seventh to use by others, for more than two years prior 
to application, the qualification of consent or allowance not 
being included—were refused by the court below. Judge 
Woodruff denied the motion for a new trial. 

Concerning the first instruction this Court, by Mr. Justice 
Swayne, said: 

“This instruction was properly refused. It stated inaccu- 
rately the rule of law which it involved.” 


This Court also affirmed the ruling of the court below re- 
fusing the seventh instruction. 

In McCormick vs. Seymour (19 How., 486) this Court ap- 
proved the rulings of Mr. Justice Nelson (2 Blateh., 254) 
except as to damages. At page post ) we quote the rulings 
below thus approve d. A 

In Bates vs. Coe (8 Otto, 46) Mr. Justice Clifford, in com- 
menting on the act of 1839, said: 


“A public use or sale, even under that provision, which 
Was in the nature of an amendment to the earlier patent 
uct, in order to defeat the right of an inventor to a patent 
must have been for the period prescribed with his consent and 
allowance.” (Pierson vs. Screw Co., 5 Story, of 1.) 4) 


Can it be doubted that if the former decision bad not 
escaped the attention of counsel and had been brought to 
the notice of the Court it would not have been overruled at 
this late day to the destruction of a meritorious patent issued 
since that decision and established after long controversy ? 
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If it had been followed the inevitable result would have 
been a like construction of the second clause, and that the 
use of the invention more than two years before the applica- 
tion must be shown to have been with the knowledge or 
consent of the inventor. 

This case furnished every ground for the most favorable 
application of the rule stare decisis, et non quieta movere. 

The grounds upon which the rule stare decisis is followed 
in judicial action is well stated by Mr. Chamberlain in his 
monograph on that subject, page 19: 


“That a deliberate or solemn decision of a court or judge, 
made after argument on a question of law fairly arising in 
a case and necessary to its determination, is an authority or 
binding precedent, in the same court or in other courts of 
equal or lower rank, in subsequent cases where ‘the very 
point’ is again in controversy; but.that the degree of au- 
thority belonging to such a precedent depends of necessity 
on its agreement with the spirit of the times or the judgment 
of subsequent tribunals upon its correctness as a statement 
of the existing or actual law, and that the compulsion or ex1- 
gency of the doctrine is, in the last analysis, moral and intel- 
lectual rather than arbitrary or inflexible.” 


There is every possible ground for applying the rule in 


this cause. 


The case of Kendall vs. Winsor was decided before the in- 
vention was made, and about seven years before the patent 


was obtained. 


All the deeisions of the circuit courts had 


been in harmony with it with respeet to the construction of 


this section. 


The action of the Patent Office in issuing this 


very patent was manifestly founded upon the construction 
thus given by the Supreme Court and followed by the cireuit 
courts. From 1859 to 1570 no less than ninety thousand 
patents were issued from the Patent Office, and undoubtedly 
all of them were issued in view of that construction of the 
seventh section of the act of 1839, which required that in order 


to furnish a defense as to the use of the specific machine 
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after the patent under the first clause of the statute, it must 
be shown that the machine was purchased or constructed 
with the consent of and al/owance by the inventor, and not 
surreptitiously by others, and that it was only such use, pur- 
chase, ur sale for more than two vears, which would invali- 
date the patent under the second clause. The fact that it 
had been in use without the knowledge or consent of the in- 
ventor more than two years before the application was fully 
shown before the Commissioner; but following this construc- 
tion, established by the Supreme Court and followed by the 
circuit courts, the patent was granted, and the patentee ac- 
quired his rights through this public grant. 

The validity of his patent, the novelty and utility of his 
invention, the validity of the reissue, and all questions re- 
garding the patent have been determined, after the most 
severe litigation, in his favor in the cireuit courts and in 
this Court. His rights are now overthrown and all the ad- 
vantages he has gained are snatched from him simply by 
the reversal of the construction that had been put upon this 
section by this Court itself and by the subordinate courts. 

It cannot be supposed that after this patent in all its feat- 
ures had been maintained in ten cases by ten circuit court 
judges and in three cases in the Supreme Court it would 
have been overthrown by means of the construction of this 
section, if the Court had had its attention called to the fact 
that in order to overthrow it it must reverse its own con- 
struction of this section made thirty years ago and ever since 
continuously and invariably acted upon by the Patent Office, 
and followed by the courts. 


In Wright vs. Sill (2 Black, 544), which related to the con- 
struction of statutes of Ohio, the court refers to previous de- 
cisions and says: 

“Whatever differences of opinion may have existed in 
this Court originally in regard to these questions or might 
now exist, if they were open to consideration, it is sufficient 

" 
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to say that they are concluded by these adjudications. The 
argument on both sides was exhausted in the earlier cases. 
It could subserve no useful purpose again to examine the 
subject.” 


That decision in Kendall vs. Winsor was really upon the 
first clause of the section, while we are concerned with the 
second. If the counsel for the appellants had anticipated or 
appreciated the force of the reasoning of this Court, which 
shows so conclusively that the construction of the second 
clause must necessarily be the same as that of the first clause, 
because the use therein referred to is only such use as the 
first clause relates, this old decision as to the first clause 
would not have escaped their attention. 


[n the opinion in this case, Mr. Justice Blatchford says that 
the construction now given to the act of 1859 “ was indicated 
as the proper construction in the opinion of this court in 
Elizabeth vs. Pavement Co., 97 ULS., 126-154,” and quotes 
this expression of Mr. Justice Bradley in that case, which 
was governed by that act: “ The effeet of the law is that no 
such consequence (abandonment) will necessarily follow from 
the invention being in public use or on sale with the in- 
ventor’s consent and allowance at any time within two vears 
before his application ; but that if-the invention is in public 
use or on sale prior to that time it will be conclusive evi- 
dence of abandonment, and the patent will be void.” 

But we respectfully suggest that Mr. Justice Bradley sim- 
ply meant to say that such public sale and use —that is, with 
the inventor's consent and allowanee—which would work no 
such consequence within two years, would do so if continued 
longer. Ile deemed it unnecessary to repeat the words, 
“with his consent and allowance,” which he had just used 
The whole expression related to use by the inventor him 
self; the case contained no suggestion of a surreptitious use 
by others. 
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That this was his meaning seems plain from the fact that 
on the next page (155) he says: “ But if the inventor allows 
his machine to be used by other persons generally, either 
with or without compensation, or if it 1s, with his consent, 
put on sale for such use, it will be in public use and on pub- 
lic sale within the meaning of the law.” 

And again, on page 137, he says: “Any attempt to use it 
for a profit and not by way of experiment fora longer period 
than two years before the application, would deprive the 
inventor of his right to a patent.” 

Surely, if the Court had intended to “ indicate” that any 
surreptitious use unknown to the inventor for more than 
two years would destroy his right, it would not have used 
these expressions. 

It may be noted, that these passages from Mr. Justice 
Bradley’s opinion are quoted with approval in Smith and 
Griggs Co. vs. Sprague, 125 U.S., 249, 257—the case imme- 
diately preceding Andrews vs. Hovey, in that volume. 


rte nt of Admitted Prior Use. 


The Court misapprehended the proof as to the extent 
and character of the prior use by others for more than two 
vears before the application for the patent was made. 

This misapprehension was due to an admission in appel- 
lants’ brief, which admission inadvertently failed to contain 
the qualification deseriptive of the extent and character of 
such use which was warranted by the proofs. That admis- 
sion Was contained in the following words in appellants’ 
former brief, page 257: 

* Bat it is not denied that in this ease there is proof that 
after the Invention by Green, in L861, and his publie exhi- 
bition of it in Cortland, the rumor of it spread and the value 
of it became apparent, and other persons, without Creen’s 
consent and allowanee, did put the invention into public use 
without his knowledge.” 
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And in Mr. Clayton’s oral argument, at page 32, it was said: 
“They do prove that before Green made his application 
there were in use in the town where he lived, for more than 
two years, a few of these driven wells.” The Court might 
well have assumed, in basing its opinion upon these admis- 
sions in complainants’ brief, that there was no necessity to 
examine the proofs as to the fact so admitted; but when 
counsel made this admission they were well aware of the fact 
that the bill of complaint in this case contained an averment 
(page 1 of record) that his said invention “had not been 
for more than two years in public use or on sale with his 
consent or allowance ;” and that this had been the universal 
form of averment from the time of the passage of the act of 
1839 down to the passage of the act of July 8, 1870; and 
that this averment, in actions for infringement, was based 
upon the universal belief, maintained by many decisions of 
the Federal courts, and by all the text-writers, and by all 
counsel practicing in patent causes; and their admission was 
not meant to go any further than to admit that the two years 
use in public was a use without consent or allowance. The 
misapprehension of the Court consisted in regarding this as 
an admission, without any qualification as to the nature and 
character of that use, or its extent, or the circumstances 
under which it was made. Counsel, reposing upon the faith 
of the long line of Federal decisions and the universal ree- 
ognition of their authority by the courts, text-writers, prac- 
titioners, and the Patent Office, regarded this admission as 
wholly immaterial; and one from which no adverse conse- 
quence could flow; and failed to state the peculiar nature and 
character of such use; and the Court, relying upon this ai- 
mission, probably did not examine the proofs upon the sub- 
ject. We deem it material that the Court should under- 
stand the real nature of this admission as based on the 
proofs. These proofs clearly and distinctly show that tie 
public use referred to in the admission (and the only public 
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use more than two years before application) related solely to 
the construction of a few wells made by Byron Mudge and 
James Suggett, who had surreptitiously obtained patents 
prior to Green, and who, when their patents were put into 
interference with the application of Nelson W. Green, after 
very voluminous testimony and arguments, and three ap- 
peals, were finally defeated by the decision of Justice Fisher, 
of the Supreme Court of the District of Columbia, who 
awarded the patent in suit to Colonel Green; and thereby de- 
clared that the patents previously and surreptitiously ob- 
tained by Mudge and Suggett were void, and of course 
thereby declared that all acts In the way of using the inven- 
tion by Mudge and Suggett were unlawful. Those wells 
constructed by Mudge and Suggett were made and used 
against the inchoate right of Green to the patent awarded 
to him by Judge Fisher, and confirmed by three decisions of 
this Court, and a very large number of decisions In the cir- 
cuit courts, after a litigation more thorough and extended 
than has ever been known under our patent system. In 
support of this position we call attention particularly to the 
proofs relied upon relating to all of the wells claimed to 
have been made subsequent to Green’s invention and more 
than two years prior to his application. One of these twells 
was made in 1862 by James Suggett for George N. Copeland. 
(Reeord, 1559.) 

James Suggett (defeated by Green in the interference case), 
page 274, says that he helped Byron Mudge (also defeated 
by Green in the interference) make a well for Henry Wood- 
ruff in 1861, but that he abandoned this well as unsuccess- 
ful, and that in the same year he helped Mudge make 
another well for one Seymour, and that some time in 1862 
he made or assisted in making a tube well for Cornelius 
Brown, and that in 1862 he made one for James Schermer- 
horn. 
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At page 2081 and page 2052 there is a hand-bill in the 
following terms : 


“We hereby certify that we have in use on our respective 
premises one of Mr. James Suggett’s bored wells, and that 
it gives entire satisfaction. We cheerfully recommend it as 
the cheapest and best well in use, and affording a constant 
supply of water. 

“CORTLAND VILLAGE, April 11, 1564. 

“(Signed) D.C. McGraw, 
Clerk Cortland County. 
“GARRISON & COLLINS, 
Merchants. 
“TT Dexter, 
Restaurant he eper. 
“TTANNuUM & SHIRLEY, 
Restaurant Keepers. 
“CG. N. Coperanp, Merchant. 
“FP, BE. KNIGHt, 
Civil Engineer. 
“C. Brown, Lankeeper. 
“THos. ALLportT, Builder. 
“J. A. ScHERMERTIORN, 
(ounselor-at- Law. 
“(Tlas three wells.)” 


The wells referred to in this list are described “ bored ” 
wells, and the date of the certificate is April 11, 1864, and 
there is nothing in the certificate to prove that the wells 
were made prior to that date, or, if prior, how long before. 
Now, it is in proof that Green’s first application was sent to 
the Patent Office in January, 1866; was mislaid, and his 
second application was sent in Mareh, 1866, so that there is 
nothing in this certificate tending to show that any of these 
wells in this list were made more than two years before 
January, 1866, or two years before Mareh, 1866. For aught 
this certificate can show, they may have all been made 
within the period of two years before the date of Green's ap- 
plication and be of no materiality in this case. 
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Byron Mudge was examined and says, at page 1804: 


Ans. “ In 1862 I made what I considered a suecess—made 
several of them.” 

Int. 46. “State for whom you made the first one that you 
considered a success, and describe how you made it.” 

Ans. “ The first well which gave me satisfaction was put 
down for J. C. Pomeroy.” 

Int. 52. “About how many wells did you make or know of 
being made of this kind at or about Cortlandville after you 
made this one for J. C. Pomeroy and before you went into 
the army in 1864?” 

Ans. “ | have no memorandum here to give me the num- 
ber that I myself put down. I was experumenting consider- 
ably, putting down wells in my own town and in the sur- 
rounding towns.” 

Int. 53. “During the years from 1861 to 1864 did you 
know of another person putting down any of this kind of 
well at or about Cortlandville, N. Y.? If so, state who it 
was.” 

Ans. “ Wells were put down of this kind by a man who 
Was in my employ as a helper—James Suggett by name.” 


At page 1561 Mr. Mudge says: 


Ans. “ Dates and other items which may be deemed of 
Importance, in my present condition of body and mind, I 
would not attempt to give; could not remember. I cannot 
depend upon my memory for these things.” 


At page 1855 Mr. Mudge says, in reply to cross-int. 3: “ Do 
you mean to be understood that you cannot or will not an- 
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swer the question?” “I mean to be understood that I can- 
not enter into a discussion of it. My nervous condition is 
such that I am not able to do it.” 


Cross-int. 4. “ Please state what peculiar nervous condition 
or allment it is that renders it impossible or injurious to you 
to answer the question propounded ?” 

Ans. “IT am sutfering from the effect of a wound received 
during the war, which has affected my whole nervous sys- 
tem organization; any unusual excitement unfits me for the 
time for business, or control of my mind, as formerly.” 
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Henry A. Bolles, pages 1451 and 1453, testifies that he has 
five driven wells at the present time, upon all of which he has 
paid a royalty, and that his first one was made, he thinks, 
in 1863, by Byron Mudge, with the assistance of another 
man. (This other man was probably James Suggett, the 
helper of Mudge.) He does not give the date of the con- 
struction of the other wells owned by him. 

Henry Bates, page 1363, says that he had a driven well 
made in 1863 by Byron Mudge. 

At page 1370 he says that he has paid a royalty to the 
complainants for driven wells in use, but does not give any 
date, and says that he was engaged in the sale of-rights 
under a patent for driven wells granted to a relative, Timo- 
thy Rose. 

Isaac M. Seaman, page 1359, testified that on November 
15, 1562, he paid Byron Mudge 830 for making two driven 
wells. 

Ira V. Hicks, page 1376, says that in the spring of 1863 
Byron Mudge made a driven well for him. 

At page 2008, in answer to cross-questions 281, 282, 285, 
and 284, James Suggett was asked to give a list of all the 
wells that he could remember put down by him prior to 
April 1, 1864, including wells put down with a_ single 
pipe—that is, according to the invention in controversy, 
and wells put down with twe pipes, or old-fashioned artesian 
wells. Suggett says that the first one put down on his own 
responsibility was the Copeland well, which was a single- 
pipe well, in the fallof 1862. “ The next one, I believe, was 
Avery Seaman’s, a single-pipe well, put down soon after the 
Copeland; does not know that he ean give the exact date.” 
The next one, he believed, was James Foster's single-pipe 
well; the date he cannot give; it was right away after the 
Seaman well. His best recollection is that the next single- 
pipe well is John Samson’s, but cannot say when it was. 
That was a single-pipe well. He thinks it might have been 
in 1862 or 1863; it would be likely to be in 1863; still he 
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cannot fix the date. That is all now that he can recollect 
or fix on,as he has lost his books. He says that he has 
above mentioned all the single-pipe wells that he can now 
testify to having put down prior to April 1, 1864. 

So that it appears from a careful examination of all the 
proofs as to the extent of the use subsequent to Green’s in- 
vention, and more than two years prior to his application, 
that the only such use was that by Suggett and by Mudge, 


and that Suggett put down but four, and those were, respect-_ 


ively, for Copeland, Seaman, Foster, and Samson. All the 
other work of the kind, if any, done by Suggett is so utterly 
uncertain as to date as to be of no importance. It appears 
that the wells put down by Mudge subsequent to Green's 
invention, and more than two years prior to the application 
for patent, are only five, and were put down for J. C. Pome- 
roy, Henry A. Bolles, Henry Bates, Isaac M. Seaman, and 
Ira V. Hicks. 

It is confidently submitted to the Court that the prior use 
by those two men, Mudge and Suggett, adjudged by so many 
courtsto have been guilty of surreptitiously obtaining patents 
foran invention belonging to Colonel Green, was, in the nature 
of things, a violation of Green’s inchoate right to the patent ; 
and was such an adverse use as to absolutely negative any 
suspicion of consent or allowance on the part of Green ; and 
it would seem to be a hardship nnutterable to defeat Green's 
patent by reason of an adverse use by those who have been 
adjudged appropriators. It would be enabling them and 
those acting under them to take advantage of their own 
wrong; it would be offering a premium upon dishonest 
appropriation. To us it seems that had these facts been ap- 
prehended by the Court it never would, in the exercise of its 
equitable jurisdiction, have held that such use by these ap- 
propriators could have enured to the harm of the true in- 
ventor. We submit these facts and our views thereupon to 
the Court as strong reasons for a rehearing and a decree of 
reversal. 
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This view concerning the sacredness of an inventor’s ine 
choate right against surreptitious acts of defeated contestants 
is strengthened by the opinion of Chief Justice Marsball in 
the case of Evans vs. Jordan, reported in 1 Brock., 252. He 
said : 


“The Constitution and law, taken together, give to the in- 
ventor, from the moment of invention, an inchoate property 
therein, which is completed by suing out a patent. This 
inchoate right is exclusive ; it cannot be invaded or impaired 
by any person. No person can, without the consent of the 
inventor, acquire a property in the invention. When, then, 
previous to a patent, any person constructs a machine dis- 
covered by another he constructs it subject to the right of 
that other. His right to use it is qualified by the paramount 
right of the inventor to prescribe the conditions on which he 
shall use it. Were it otherwise the exclusive right in the 
discovery which the Constitution authorizes Congress to se- 
cure to the inventor and the exclusive right to use it after 
the date of the patent, which the act of Congress confers, 
would not be exclusive, but would be participated with every 
person who had constructed that machine previous to the 
emanation of the patent.” 


This decision was afterwards unanimously sustained by 
the Supreme Court of the United States (9 Craneh, 201). 

In every bill filed under Colonel Green’s patent there was 
an averment to the effect that the process patented had not 
been in public use with his consent and allowance for more 
than two years before his application. 

This averment, in effect, admits more than two years’ prior 
use without consent and allowance, and easts upon defendants 
the burden of proof as to consent in such use. 

Where (as in this case) the answer denies the averment, 
the defense must support the denial. 

Accordingly defendant made elaborate proofs.*, Strey 
wholly failed to prove any “ consent” or any “ allowance ;” 
Whey did not really try to prove consent or allowance; \hey 
tried to prove by Bates, Bolles, and Woodruff knowledge by 
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Green ; in this bhet failed; but even if {hey had succeeded 
it would have been immaterial, for mere knowledge, unac- 
companied by consent or allowance, is outside of the provisions 
of the statute. 


THe CARMAN CASE. 
Judge Benedict’s Opinion. 


The court misapprehended the decision of Judge Bene- 
dict in the Carman case, and the facts proved therein in re- 
gard to the question of prior use. 

The opinion herein says (page 1), in substance, that in none 
of the cases under the Green patent has the construction of 
the acts of 1856 and 1839, in respect to the effect of use prior 
to application, been presented. 

This isa mistake and requires correction, not alone for 
the sake of the court, but in vindication of counsel’s state- 
ments. 

Commenting upon Andrews vs. Carman, this Court, in this 
case, said: 

“The question of the use of his invention by others more 
than two years prior to his application does not appear to 
have been raised.” 


This mistake is due to a manifest clerical error in the re- 
port of Judge Benedict’s opinion. The error occurs in the 
following extract from that opinion ; 


“But it is said the patent is invalid under the provision 
of the act of 185%. 

“The act of 1839, as has repeatedly been held, has no 
effect to invalidate a patent unless there be proof of the use 
of the invention more than two years prior to the applica- 
tion for the patent, and that such use was with the knowl- 
edge and allowance of the inventor. 

“ H[ere there is no evidence of any use of sale of the inven- 
tion by Green prior to his application for a patent, nor is 
there any direct proof of knowledge on his part of any such 
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use or sale by others during that period. There is, however, 
evidence that, within two years prior to Green’s application, 
some wells, called driven wells, were sunk in Cortland, and, 
as it is claimed, under such circumstances of publicity and 
locality as to compel the inference that Green knew of the 
use of his process in their construction. 

“Tt cannot be denied that knowledge of the putting down 
of some of these wells on the part of Green seems highly prob- 
able; still there is no direct evidence of such knowledge, and 
Green denies the knowledge under oath. Furthermore, two 
witnesses produced by the defense, who also resided in Cort- 
land, and one of whom was a justice of the peace, being 
asked as to these wells, say that no knowledge of such wells 
came to them. It seems necessary, therefore, to conclude 
that the existence of those wells was not so notorious as to 
compel the inference that they were known to Green.” 


In the fifth line of this extract are the words “ more than;” 
in the twelfth line there is the word “ within.” The coun- 
sel who sign this petition assert that the word printed 
“within” ought to have been “more than.” Upon their 
personal investigation, they certify that in the Manuscript 
Book of Opinions the said extract now has the word “ within” 
both in the fifth and twelfth lines; that the said manuscript 
is copied in a boyish handwriting from notes of the judge, 
which notes have not been filed; that Judge Benedict 
immediately after rendering his opinion corrected proofs 
thereof and changed the word in the fifth line from “ within” 
to “more than,” but overlooked the equal need of the same 
change in the twelfth line; that recently they called Judge 
Benedict’s attention to this matter and to the proofs in the 
case, and that he assented to the correctness of the facts 
above stated. 

That in defendant’s record in the said Carman case the 
same James Suggett, who was examined in the case at bar, 
produced in evidence the certificate above quoted from this 
record, and was examined at length concerning the wells 
made by him prior to Green’s application, and gave sub- 


29 


stantially the same evidence as that he gave in the Cone 
case, printed by stipulation in the case at bar (pages 2073- 
2102), and which we have above digested. 

Henry Bates and Richard Lambert also were examined 
in the Carman case on the same point. 

Bates’ testimony was to the same effect as in the case at 
bar. 

Lambert, who was agent or assistant of Suggett, simply 
corroborates the statements of Suggett as to the three or 
four wells made by Suggett. 

The proofs for defendant in the Carman case are not in 
evidence in this case, but, it is submitted, that the Court may 
look into them for the purpose of properly understanding 
Judge Benedict’s opinion; and, for the vindication of their 
personal statement of the fact that the opinion of Judge 
Benedict did pass upon the question under consideration, 
counsel feel that the Court will examine said proofs and re- 
vise its opinion in that respect at least. Reference is made 
to handbill at end of defendant’s record, Carman ease, and 
to pages 177, 178. 

At pages 340, 541, Carman record (September 10, 1872), 
Suggett produced the following descriptive list of wells 
made by himself: 


Suggett’s List of Wells. C. 8. T. 
U.S. Court, September 10, 1872. 
Section First. 


D. C. McGraw, clerk of Cortland county. 

Garrison and Collins, merchants. 

L. Dexter, restaurant keeper. 

Hannum and Shirley, restaurant keepers. 

J. A. Schermerhorn, counselor-at-law (three wells). 
+, N. Copeland, merchant. 

*. E. Knight, civil engineer. 

C. Brown, innkeeper. 
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Thomas Allport, builder. 
Mills and Stevens, merchants. 
Patrick Kennedy. 


These wells were put down before April 11, 1864. 


Section Second. 


Mr. Van Hagen’s, put down November 21, 1863. 
Mr. Watrous’, put down April 14, 1864. 

Mr. Krobes’, put down before February 22, 1864. 
Mrs. O’Brian’s, put down February 19, 1864. 
Well at the Eagle, put down June 10, 1864. 

Mr. Avery Seaman’s, put down in fall of 1862. 
Mr. James Foster's, put down in fall of 1862. 
Mr. Allen B. Smith’s, put down in fall of 1862. 


Section Third. 


One for Mr. Bell. 

One on Virgil street. 

One for Ira Hicks. 

Two for I. Seaman. 

One for Hackard. 

One for Johnson. 

One for Sally Bonny. 

One for Albertus Fairchild. 


These wells, I think, were put down in the fall of 1863 or 
in the spring of 1864, but I cannot be positive. 


Section Fourth. 


One for James A. Calvert. 
One for Squires’ store. 

One for Moses Rowley’s store. 
One for Bruce Smith. 
One for H. P. Goodrich. 
One for Chattardone. 
One for Frank Hibbard. 


One for Westcoat. 
One for Philps. 
One for William Fisk. 
One for William Long. 
One for Carver. 

One for J. Brown. 

One for P. Bacon Davis. 
One for J. A. Graham. 


These wells, I think, were put down in the fall of 1863 or 
in the spring of 1864, but I cannot be positive. 


And being examined concerning this list Suggett made 
the following deposition : 


JAMES SuGGett, being duly sworn, says, in answer to in- 


' terrogatories, as follows, to wit: 


(). 594. Were you requested to furnish a list of driven 
wells that were put down in the village of Cortland prior to 
the middle of 1564? 

A. I was. 

Q. 595. Have you prepared such a list? 

A. I have. 

(). 596. Witness is asked to present it. 

A. By presenting the list, which is marked by the com- 
missioner “ Suggett’s List of Wells,” with the initials of the 
commissioner. 

(). 5097. Please state whether or not the wells named in 
sections first and second of the list referred to in the next 
preceding question were put down in Cortland at the date 
set opposite to them. 

A. They were. 

Q. 598. Please state whether or not the wells named in 
sections third and fourth of the same list were put down in 
the village of Cortland at the dates set opposite them ? 

A. Those I could not swear to positively. 

Q. 500. When were those wells last referred to, to the best 
of your recollection, put down ? 

A. To the best of my recollection, they were put down be- 
fore the middle of 1864. 
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Cross-examination by Mr. CLayton, counsel for the 
complainants: 


C. Q. 600. Were all the wells named in the list made by 
driving an instrument into the earth without removing the 
earth upwards ? 

A. What I made, they were. 

C. Q. 601. Which of the wells in this list were made in a 
different manner ? 

A. I should not say any were made ina different manner, 
for [ never heatd of any. It ean’t be possible. 

C. (. 602. In section second of this Vist you named three 
wells that were put down in the fall of 1862; were you pres- 
ent when they were put down ? 

A. I put those down—James Foster’s, Avery’s, Seaman’s, 
and Allen B. Smith’s. 


Redirect by Mr. Ropinson : 


Q). 603. Which of those wells did you put down yourself? 

A. All in section first of this list marked “ Suggett’s List 
of Wells,” except F. E. Knight’s well, and all in section see- 
ond of the same list, excepting Mr. Vanhagan’s well and 
Mr. Watrous’ well, and those in section third of that list as 
follows: One for Mr. Bell,one on Virgil street, one for Hack- 
ard, and one’for Johnson, and all in seetion fourth of the 
same list, excepting the one in Moses Rowley’s store and 
the one for Wm. Fiske and the one for J. A. Graham. 

JAMES SUGGETT. 


Sworn and subscribed before me this 10th day of Septem- 
ber, 1872. 
C. S. THoMAs, 
U. S. Commissioner. 


It thus appears clearly that Judge Benedict passed upon 
the same proofs of prior use as are now before this Court, 
and construed the statute according to the contention of 
these appellants. 


‘ 
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Interference Case. 


The question on which the case at bar was decided, 
was distinctly raised by the proofs and arguments in the 
bitterly contested interference case. We have in Court 
a certified copy of the proofs in behalf of Suggett in 
that case, and refer to it in explanation of Judge Fisher’s 
decision. Suggett, Copeland, and Woodruff gave substan- 
tially the same proofs as here touching Suggett and Mudge’s 
construction of wells subsequent to the invention and more 
than two years prior to Green’s application. 

The construction of the acts of 1836 and 1839 was fully 
argued before Judge Fisher, Mr. Clayton arguing for Green 
against the construction now opposed. The decision was in 
favor of Green. 

In that case the “ public,” as against Green, had its day, 
The facts and the law now before this Court were then before 
the Commissioner of Patents and Judge Fisher, officers 
sworn to protect the interest of the grantor, the United States. 
Under these facts the patent was granted, and the contract 
between Green, and the United States was completed and 
the deed delivered. 

Under these circumstances, it is submitted that a court of 
equity ought not now to declare that deed invalid, except 
upon a conviction amounting to certainty that the grant 
was in clear violation of law. Being prima facie valid and 
a grant for a consideration, every uncertainty as to the true 
construction of a statute so loosely drawn as to cause able 
judges to differ about its meaning, ought, in law, as well as in 
equity, to be resolved in favor of the grant and against the 
grantor. 

This is a well-settled principle in construing contracts, and 
we can see no reason why it should not apply to the con- 
struction of the statute upon which the contract depends and 
which must necessarily be deemed a part of the contract. 


J 
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THE PATENT OFFICE RULES AND DIRECTIONS 


Recognized the construction urged in behalf of appellants. Of 
course, no Rules of the Patent Office, any more than decisions 
of any court, can be of binding authority upon the Supreme 
Court, but it is submitted, that when the Patent Office Rules, 
during a long series of vearsafter the passage of the act of March 
3, 1839, up to the time of the act of 1870, which modified the 
law of 1859, distinctly announced to al! intending applicants 
for patents, that two years’ use in public of an invention be- 
fore application is not a bar to a patent waless such use be 
with the consent or allowance of the inventor, and that many 
thousand inventors have relied upon this rule, then, under 
these circumstances, it is proper to suggest the fact that such 
rules have been made and followed, as matter of persuasive 
weight to the mind of this Court. 

We have been unable to find copies of the Patent Oftice 
rules after 1859 and before 1870, excepting only for the years 
1854, 1855, and 1869. 

In the official edition of the “ Rules and Directions of the 
Patent Office,” published February 20, 1854, and also in the 
edition of February 1, 1855, occurs the following rule: 

“5, Even although the applicant has in good faith act- 
ually made an invention a patent therefor will not be 
granted him if the whole or any part of what he claims as 
new had before been patented or deseribed in any printed 
se sn in this or any foreign country, or even if it had 
ven invented or described in this country (act of 1536, see. 
7), or ii he has once abandoned his invention to the public, 
or if with his consent and allowance it lias been for more than 
two years In public use or on sale. (Act of 1506, see. 6; act 
act of 1839, see. 7.)” 


In the edition of the same “ Rules” of April 16, 1869, the 
fourth section is as follows: 


“4. Although an applicant may have actually made an 
Invention a patent therefor will not be granted him if the 


—_ 


— 


30 


whole or any part of what he claims as new had been be- 
fore his invertion patented or described in any printed pub- 
lication in this or any foreign country, or been invented or 
discovered in this country, nor if he has once abandoned 
his invention to the public, nor if it has been in public use or 
on sale with his consent or allowance for more than two years 
previous to his application.” 


The Court will understand that these rules and directions 
for proceedings in the Patent Office are established and 
modifled from time to time by the Commissioner of Patents, 
with the approval of the Secretary of the Interior, under the 
authority of Congress, and that they are distributed in very 
large numbers throughout the land, and are generally 
recognized as giving authoritative and full information as 
to the rights of applicants in proceedings before the Patent 
Oitice. 

During the time that the act of 1859 was in force, upwards 
of 90,000 patents were granted, many of them for inventions 
of the first order of merit. Among them it may suffice 
to refer to some of the Bessemer steel patents. When so 
large a body of our most useful citizens have acted upon the 
faith of an interpretation of the laws generally promulgated 
under the authority of the Patent Office, and when rights in 
said patents, granted upon the faith of the representations of 
the authorities of the Patent Office, have become vested, and 


many thousands of citizens have become and now are in- 


terested therein to the extent of many millions of dollars, 
it would seem that this Court should feel the greatest relue- 
tance now to give a construction contrary to that so pub- 
lished by the Department which decides in the first instance 
upon the grant of patents. These considerations are made 
not as authoritative, butsimply forthe purpose of urging upon 
the Court the suggestion, that the construction contended for 
by the appellants, which has prevailed for so long and been so 
generally recognized, should not now be overturned except 
with reluctance and with the most entire conviction in the 
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mind of the Court that the new construction is the only one 
tolerated by the statute. 


Cases in Supreme and Circuit Courts. 


During the period covered by 1 MacArthur, a large num- 
ber of patent cases on appeal from the Commissioner of Pat- 
ents, were heard and determined by Judges Cranch, Morsel, 
Merrick, and Dunlop. 

We find in this one volume twelve cases distinctly recogniz- 
ing or affirming the act of 1839 as meaning that the two 
years prior to application must be with the consent or allow- 
ance of the inventor. 

In Heath vs. Hildreth (1 MacArthur, 20) Chief Justice 
Cranch said : 


“Tn England it isunderstood that if the thing is in use before 
the issuing of the patent it is void, and our act of March 3, 
1839, section 7, in order to meet such an objection, provides 
that the use of the thing even by leaveof the inventor fortwo 
years before his application for a patent shall not invalidate 
it. A fortiori the use of it by athird person or a subsequent 
inventor after the first inventor and before the issuing of 
the patent to the first inventor and without his consent will 
not, in cur patent laws, be a bar to the issuing of it.” 


This case was decided in October, 1841, shortly after the 
passage of the act of 1859, and by the distinguished Chief 
Justice who, living in Washington, was familiar with the 
members of the Legislature which passed the act, and who, 
therefore, may be assumed to have been in a better condition 
to understand the intent of the Legislature than can judges 
who were not so situated in Washington at or shortly after 
the passage of the said act. 

In the case of Arnold vs. Bishop, also in 1841 (1 MacArthur, 
page 34), the same judge said: 

“Another strong argument that he (the appellant) did not 
claim to be the inventor during those three years results 
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from his suffering the machine to be set up and used during 
that period without taking any steps to procure a patent, 
when, by the terms of the acts of 1836 and 1839, the use of 
the machine, with his consent, for two years prior to his ap- 
plication, is a bar to his claim. The fact, indeed, seems to 
be a bar to all other claims and to put an end to this con- 
troversy, for if a patent should now be granted to any of 
them (the contestants), and an action should be brought by 
a patentee for a violation of the patent right, it seems that the 
defendant might defend himself, under the fifteenth section 
of the act of 1S36 and the seventh section of the act of 1839, by 
showing that the machine had been in public use, with the 
consent of the patentee, for more than two years prior to the 
application for a patent.” 


In the case of Hunt vs. Howe, in 1855 (1 MacArthur, 373), 
Judge Morsel said: 


“The facts on which this point of the decision rests are 
that, in the vear 1854 or 1835, Walter Hunt, the appellant, 
invented the sewing-machine in question, prese aaa” * 
that not long after the completion of the invention said 
Hunt sold one-half thereof, fora valuable consideration, to 
Arrowsmith, and soon after, for a like valuable considera- 
tion, sold to said Arrowsmith the other half absolutely and 
without reservation. * * * In1846 he(Howe, Junior) ob- 
tained letters patent fora sewing-machine involving the fea- 
tures claimed by Hunt and now in dispute. The facts, as 
stated by the court, were that Hunt states that there were 
two or three more machines made; that in 1853 Hunt re- 
purchased the invention and filed an application in the 
Patent Otfice; that in the years 1834, 1835 one of the ma- 
chines above alluded to, after the purchase by Arrowsmith 
and while Arrowsmith was the sole owner of the invention, 
was repeatedly exhibited and used in public in New York 
and Baltimore. Hunt himself sold an old machine to one 
Clark for a hundred dollars. The proof in the case also 
shows that machines constructed substantially upon the 
rrinciples of Hunt’s invention were made and publicly used 
“ Ilowe and many others for more than two years before 
the application for a patent by the appellant.” 
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One of the arguments in behalf of the appellants was that 
the invention or machine was not in public use with the con- 
sent of Ifunt, the inventor, or of Arrowsmith, his assignee, 
and that the action of the assignee in consenting tothe pub- 
lic use should not inure to the damage of Hunt, the appli- 


cant. 
The judge said further: 


“No effect which can be given to this argument will show 
the case to be such astoderive support from the rule laid down 
in the seventh section of the act of 1839, the object of which 

rovision was that where the invention had before the patent 

had been issued, under a license or grant of the patentee, 
that license or grant being a purchase or sale or use, with the 
consent of the patentee as a purchaser, &ec., should be pro- 
tected, and that the sale or prior use, from or under the in- 
ventor and with his consent and knowledge, should not 
invalidate a subsequent patent to be granted to such inventor, 
provided it were not more than two vears from the time of 
the application therefor. This is an exception, and was in- 
tended to relieve the patentee from the effect of the former 
laws and their construction by the courts.” 


And, further, Judge Morsel quoted from Pennock vs. Dia- 
logue (2 Peters, 1): 

“The use here referred to has always been understood to 
be a public use and not a private, surreptitious use in fraud 
of the inventor, but a publie use by his consent, by a sale by 
himself or by others, with his acquiescence, by which he 
abandons his right or disables himself from complying with 
the law. It isdeemed a fraud in law totake out a patent after 
such use.” 


In Rugg vs. Haines (1 MacArthur, page 422) Judge Morsel 
finds that Rugg, the appellant, having made, used, and sold 
a machine for which he is now contending some six years 
before he applied for a patent, and that for that reason he 
is cut off by the seventh section of the act of 1839, as he has 


proven himself that the thing which he claims was in pub- 
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lic use and on sale with the applicant’s consent and allow- 
ance, prior to his application, for six or seven years. 

In Mowry vs. Barber (1 MacArthur, page 566): In this 
case the judge quotes with approval Heath vs. Hildreth, cited 
above, and finds that, inasmuch as the evidence shows that 
the appellant had been himself manufacturing and vending 
said machine for more than two years prior to his applica- 
tion, it is a bar of his patent by the act of 1839. 

In the case of Carroll vs. Gambrill (1 MacArthur, 583) 
Judge Morsel found that the appellant had consented to the 
use of his invention for more than two years prior to his 
application, and says concerning the exception or saving 
contained in the act of 1839: 

“ This exception, I think, would not apply to the case, be- 
ing intended only for cases where the sale of license, &c., 
has been made by the applicant for the patent or those 
claiming under him. This is not one of that class of cases.” 


And accordingly the court affirmed the decision of the 
Commissioner against the appellant. 

In the case of Ellithorpe vs. Robertson (1 MacArthur, 
095), Judge Morsel said : 


“J am satisfied that the act of 1839 (chapter 88, section 7) 
can have no application to this case; that provision is In- 
tended to relate to the case of the use, sale, or license to use 
given or made and claimed under the inventor, who admits 
and claims a privilege; or, to make my idea more clear and to 
use the language of a learned judge, ‘the clause should read 
thus: The patent shall not be held invalid by reason that 
the inventor has sold or allowed his invention to be used 
prior to the application fora patent, unless he has abandoned 
it to the public, or that such sale or prior use has been for 
more than two years prior to such application for a patent.” 


In the case of Blackington vs. Douglass (1 MacArthur, 
622) it was held by Judge Merrick that when it appeared 
from the testimony that the applicant had permitted several 
persons to make for their own personal use and wear corsets 
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embracing his invention without restriction or reservation 
for more than two vears before his application was filed that 
his application was barred under the law (the law being 
the act of 1839). 

In the case of Justice vs. Jones (1 MacArthur, 625) the 
same principle was recognized by Judge Merrick, and the 
appellant was defeated under the seventh section of the act of 
1859 upon evidence that the inventor failed to apply for the 
patent within two years after he ascertained that another 
was publicly using the invention and claiming it as his own 
and failing to interpose any warning or objection. 

The case of Wickersham vs. Singer (1 MacArthur, 645) is 
an interesting case, in that it contains the arguments upon 
the act of 1839 by those very eminent lawyers, B. R. Curtis 
and Charles M. Keller. The particular point in dispute in 
this case was as to whether or not the Commissioner of 
Patents had authority to refuse a patent under the provis- 
ions of the seventh section of the actof 1859; and this point 
was decided by Judge Merrick against the argument of Mr. 
Curtis. 

Judge B. R. Curtis said in this case in his argument: 

“The law was then settled and so continued down to the 
act of 1856 that if the invention was in public use by a 
fraud on the patentee and without his consent or allowance, 
and he did not immediately assert his right to a patent, it 
operated as an abandonment without regard to his intent.” 

“This harsh law, the act of 1859, was designed to abrogate, 
but it existed when the act of 1836 was passed.” 


And in the same case Mr. Keller, who was the chief au- 
thor of our patent system as contained in the elaborate act 
of 1836, said (page 665): 


“A use or sale by others without the knowledge or con- 
sent of the inventor or by fraud alone never has been con- 
sidered an abandonment, but such use or sale, whether by 
fraud or otherwise, will work an abandonment if the in- 
ventor does not assert his right within a reasonable time after 
it comes to his knowledge. 


— 
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“Under the act of 1836 such a neglect at any time before 
the application would work an abandonment, and by the 
act of 1839 this has only been so far modified that the pub- 
lic use or sale with the inventor’s consent must be for more 
than two years before making the application for a patent.” 


And in support of this view he cites the case of Winsor vs. 
Kendall (21 How., 322), to which reference has been made 
in another part of this brief. 

And, further commenting on the seventh section of th 
act of 1839, Mr. Keller said: | 


“The clear object of that section was to relieve inventors 
of the stringent provision of all the previous — acts In 
reference to a forfeiture of th ‘ ight by a public use or sale 
with the consent and allowa ice of the inventor before the 
application. 

“And in providing this relief public policy and common 
justice require that persons who become possessed of a newly 
invented machine with the knowledge and consent of the 
inventor before application for a patent should be protected 
in the continued proprietorship .of such machine after the 
grant. The section, atter making provision for the protec- 
tion of such use or sale before application, then provides for 
saving the rights of the inventor by reason of such public 
use or sale with consent and allowance betore the applica- 
tion; and as such relief from the restriction of the previous 
laws, unguarded, might be construed into a virtual repeal 
of all existing laws on the subject of abandonment—and was 
obviously necessary to put some limit to such public use or 
sale before the application for a patent—a limiting clause 
was put in, which virtually says to the inventor, We will 
allow you to use and to sell to others to use or to permit 
others to construct your invention before making applica- 
tion fora patent without destroying your claim to letters pat- 
ent; but, in doing this, you must understand that you must 
not in the meantime abandon your invention to the public. 
Your declarations and conduct must not be such as to induce 
the public to believe, so that they might act on that belief, 
that vou do not mean to patent this invention or that you 
do not claim it as your invention. So long as you observe 
this prudence and deal in it as your invention and your 
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property you may, for the period of two years, delay making 
application for a patent without forfeiting your right to it, 
but if you overstep these boundaries your rights shall pass 
to the public. 

“And the clause virtually says to the Commissioner: 
Hereafter on the examination ef an application, instead of 
determining whether the invention has gone into public 
use or has been sold with the consent and allowance of the 
inventor before his-application, you will inquire whether 
there be proof that he has abandoned his invention to the 
public or whether there be proof that this public use or sale 
with his consent has continued for more than two years be- 
fore his application, and if you find either of these conditions 
proved it will be your duty to reject the application. 

“And in the same terms the statute is addressed to the 
judicial tribunals. The terms of the said clause are in strict 
conformity with its purpose, ‘and no patent’ or claim for a 
patent shall be held to be invalid by reason of such pur- 
chase, sale, or use prior to the application for a patent, ex- 
cept on proof of abandonment of the invention to the publie 
or on proof that such purchase, sale, or prior use has been 
for more than two years before the application. This, I sub- 
init, isthe good sense of the clause. It is in harmony with 
the general purpose of the act of 1556 and with sound 
policy.” 


The view of these two most eminent patent lawyers voice 
the general understanding of the patent bar. 

In the case of Savary vs. Lauth (1 MaeArthur, 691), Mor- 
sel, J.: 


“In this case Savary perfected his invention in 1854 and 
kept it secret until 1858, when he filed his application, and 
in the meantime, in January, 1858, Lauth independently 
made the invention, introduced it into public use with the 
knowledge of Savary, and filed an application for a patent in 
Mareh, 1858. //eld, ThatSavary was debarred from receiving 
a patent.” 


This case was decided in 1859 and was under the law of 


1839. 
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In the case of Spear vs. Belson (1 MacArthur, 699) it 
was held by Judge Dunlop that Belson invented and per- 
fected and privately used the invention in 1853. In 1858 
his neighbor, Spear, independently invented and patented 
the same thing and put it into publie use with the full 
knowledge of Belson, who applied for a patent one year 
later. JIeld, That Belson had shown gross and culpable negli- 
gence and had forfeited his right to a patent. This was 
held to be a ground to bar the grant of a patent under the 
seventh section of the act of 1839, and the Court said: 


“The seventh section of the act of 1839 denies to an in- 
ventor who has sold his invention before he has applied for 
a patenta right to a valid patent if such sale has been made 
more than two years before such application, and I see no 
reason Why an inventor who has concealed his invention 
more than two vears, and thereby injured the public, should 
stand on a better footing than the inventor above referred 
to who sells. The statutory bar of the inventor who sells 
would seem by analogy properly applicable to the inventor 
who secretes. Mr. Belson had withheld his application not 
only for more than two years, but for more than five years.” 


This case was decided in 1859. 

These twelve cases, between 1841 and 1859, all sustaining 
the appellants’ view, are contained 'in this single volume, 
and seem to us, if not in the nature of controlling au- 
thority, to possess strong persuasive effect. At any rate, 
they seem to afford sufficient ground to forbid this Court 
from claiming that the construction against which we con- 
tend is founded upon a conviction amounting to anything 
at all approaching certainty. 

In the case of [lovey vs. Stevens (1 Wood & Min., 290, 
1846), Woodbury, justice, after stating that one Fisher, who 
had lived with Hovey, had used the grinder in question and 
had afterwards re-examined Hovey’s device, says: 

“ Under these circumstances it becomes a very important 
question whether he did not copy his invention in some re- 
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spects from Hovey. * * * If he did this without 
oot consent and before he made his machine public or 
sold it I should think that his use of such a grinder, though 
begun before Hovey obtained his patent, ought not to be 
protected.’ It would be a use by fraud and could not be 
contemplated and saved under the act of 1839, ch. 88, section 
7 (5 U.S. Stat. at Large, 354). To be sure, that act, in brog' 

terms, allows any one to use or vend a machine which he 
has purchased or constructed before the inventor applied for 
a patent. This, however, I think, must be construed to 
mean a purchase of the inventor or his grantee or a con- 
struction by their consent or by his own ingenuity ; hence 
if he himself invented it before, or if he copied it before from 
Other inventors than Hovey, or if Hovey consented to the 
construction or use of one machine of this kind for Stevens 
for grinding, of which there is some testimony, then the re- 
spondent should not be restrained in the continued use of 
that one machine, whether we look to the act of Congress 
itself or to what is reasonable and equitable, independent of 
the act (1 Paine, 348); but, as before remarked, if he con- 
structed it by a fraud and piracy on the inventor I shall 
hold * * * that he is not protected.” 


In McClurg vs. Kingsland Mr. Justice Baldwin gave a very 
clear reasoning of the law upon the construction of the stat- 
ute in question. In commenting on the statutes of 1836 
and 1839 he said: 


“A public use of privilege under a special license of the 
inventor or without any consent by him that there shall be 
a free public use of his invention are put into marked con- 
trast with cach other; so is any use, however public, with- 
out his consent; hence the meaning of the law is plain. A 
special license protects persons to whom it is granted, but 
does not affect the patent as to others, and consent to the 
free public use is a general license and avoids the patent. 
Any use without consent leaves the patent unimpaired, and 
public use means ‘a free public use’ of the patent. 

“These views have been substantially embodied in the 
fifteenth section of the act of 1836, in specifying the cases 
where judgment shall be rendered for the defendant, or if 
the thing patented had been in public use or on sale, with 
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the consent and allowance of the patentee before his appli- 
cation for a patent. 

“Though the term ‘ public use’ is not as definite as a free 
public use, they are tantamount and evidently used in the 
same sense. The term ‘on sale’ means public sale, and 
both are in evident contradistinction to a public use as a 
privilege to an inventor under a special license. The word 
‘public’ refers to notoriety, the openness of the use, which 
the publie cannot freely enjoy by the express or presumed 
consent of the inventor. That such is the true construction 
of the act of 1836 is manifest from the seventh section of the 
act of 1839, which on this subject may be considered as a 
legislative declaration of existing laws and their true con- 
struction, rather than as establishing any new principle any 
further than by defining and illustrating established ones. 
It is explicit in its terms, retrospective in its operation on 
existing patents and pending cases, and the language meets 
the cases referred to in the acts of 1852 and 1856. 

“Tt provides, in the first clause: A prior use under a 
special license or privilege is clearly embraced. It protects 
the persons so using the invention or using it under circum- 
stances that the jury might or the law did presume a license, 
but it would not protect a person who pirated the invention 
between the discovery and the application for a patent, who 
used it without or against the consent of the inventor, or 
has no peculiar right or privilege resulting from his aets. 
\ contrary construction would defeat the whole policy of 
the constitution and laws. The right which they confer 
would not be exelusive, but would be participated with 
every person who had constructed the machine previous to 
the emanation of the patent (1 brockenborough, 252), and 
encourage the violation of the inchoate nght of inventors 
while they are using due diligence in procuring its consum- 
mi ation by a patent. 

‘Thus viewed the act of 1839 is in perfect conformity with 
all former laws, the decisions of the Supreme Court, and the 
general principle of law, with the exception that the pro- 
prictor of a patent is not prejudiced by the use of his inven- 
tion by a particular individual, who did so by the private 
permission of the inventor, as held in 2 Pet., 15. The indi- 
vidual is exempted from any liability, yet the public are no 
more free to use the invention than if no especial permission 
had been given. In this respeet the condition of the pat- 
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entee is bettered by the act of 1839; it draws the true distine- 
tion between the privileged and the public use of the inven- 
tion before the application for the patent given to the license 
or permission, its full effect after the patent as it had before, 


at the same time giving it no effect as to the public, if the Z 
patent is applied for within two years after the first privi- 
leged use.” (This is taken from transcript in Supreme Court 
Record.) 
: 


This case on appeal to the Supreme Court was decided in 
1843, Mr. Justice Baldwin, who had tried it in the circuit 
court, reading the opinion or the Court, and his charge was 
affirmed. The specific point upon which the decision of this 
Court rested did not touch Upon the cuestion that we are now 
presenting to the Court, and therefore leaves in force the 
reasoning of the Judge of the cireuit court above quoted. 


Gb see 


We also refer to the case of Sargeant vs. Seagrave (2 Curtis, 
550), In which Judge B.R. Curtis, in 1855, sustained the view '- 
appellants contend for. We comment upon this case at 
another part of this brief. 

In Pierson vs. Kagle Screw Company (3 Story, 406) Jus- 
tice Story, in 1IS44, with great force of reasoning, held that 
under this section of the act of IS39 the purchaser must 
be a purchaser from the inventor himself and not from a 
wrong-doer against the consent or allowance of the inventor. 
We regard this opinion as so clear and well reasoned that, 
for the convenience of the Court, we here quote the whole of 
it bearing on the point in dispute: 


“T have already,in the course of the discussion at the bar, 
had occasion to express mV opinion Upon the second point 
made at the bar as a matter of law, for there is no dispute as 
to the facts. [I shall now, therefore, merely recapitulate it. + 
For the defendants the argument is that the Eagle Serew 7 
Company had a right to use the machines purchased by 
them from Read before Crum’s patent was obtained, although ' 

Crum was the prior and true inventor and patentee under 
the seventh section of the patent act of 1539, chapter 88, and 4 
great reliance is placed upon the case of M’Clurg vs. Kings- 
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In Sargeant rs. Seagrave, 2 Curtis. 555, Mr. Justice Curtis 
sald: 


“But it is equally clear that, both before and since the 
patent aet of 1859 (5 Stat. at Large, 555), an inventor might 
exercise a claim to an inchoate right, which was capable of 
being perfected into a complete exclusive right, by obtaining 
letters patent, and that the public may acquiesce in this last- 
mentioned claim. Thus, before the act of 1839, the inventor 
might, in the course of experimental trials of his invention, 
bring it to the knowledge of the publie, and at the same 
time make known that he was about to apply for a patent to 
secure to him the exclusive right therein. 

* This would be a claim to such inchoate right on his part : 
and if no one should construet the machine, that would be 
evidenee of an aequiescence by the public in his claim; 
and since the act of 1839 he may se? any number of his 
machines to the publie, during any pertod /ess than two 
vears, accompanied by a claim to the inchoate right suffi- 
clent to show an intention not to abandon it to the publie.” 


This distinetly recognizes the right of the inventor to sell 
any number for a period just within two vears ; and, conse- 
quently, it follows that there must be such a sale by the in- 
ventor tor more than two vears to defeat the inchoate right. 
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land—justifies such a doctrine. Supposing the arguinent to 
be well-founded, what would be the legal result? Why, 
that a mere wrong-doer, who by fraud or artifice or gross 
misconduct had gotten knowledge of the patentee’s invention 
before he could obtain his patent, without any laches on his 
part, could confer upon a purchaser under him—bona fide 
and without notice—a title to the patented machine which 
he himself could not exercise or possess. Certainly there is 
no ground to say that a person who pirates the invention of 
any party prior in point of time and right can make any 
valid claim thereto against the prior and true inventor. 
How, then, can he confer on others a title which he himself 
does not possess? Upon general principles (406), the assignee 
can ordinarily claim no more than his assignor can lawfully 
grant. 

“But it is said that the seventh section of the act of 1839, 
chapter 8S, declares ‘ That every person or corporation who has 
or shall have purchased or constructed any newly-invented 
machine, manufacture, or composition of matter prior to the 
application by the inventor or discoverer for a patent shall 
be held to possess the right to use and vend to others to be 
used the specific machine, manufacture, or composition of 
matter so made or purchased without liability therefor to 
the inventor or any other person interested in the invention ; 
and no patent shall be held to be invalid by reason of such 
purchase, sale, or use prior to the application for a patent, as 
aforesaid, except on proof of abandonment of such invention 
to the public, or that such purehase, sale, or prior use has 
been for more than two years prior to such application for 
a patent. Certainly the language in the first clause of this 
section is very general, not to say loose, in its texture; but, 
if it stood alone, a first interpretation of it might fairly lead 
to the conclusion that the purchaser there spoken of was a 
purchaser not froma mere wrong-doer, but from the first and 
true inventor before he had obtained his patent. The lan- 
guage of the clause does not even include the qualification 
that the purchaser should be a bona fide purchaser fora valu- 
able consideration without notice of the claim or title of the in- 
ventororofany fraud of the vendor upon that claim or title; yet, 
surely, it could never have been the intention of this clause to 
confer on a fraudulent purchaser, or a purchaser with full 
notice, a right to use an invention pirated from the original 
inventor by wrong. If, on the other hand, we interpret the 
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language to mean a purchaser from the inventor himself, 
before his application for a patent, the omission of such 
qualifying words is at once material and consistent with the 
apparent objects of the section; but the remaining clauses 
of the section render this interpretation perfectiy clear and 
right. These clauses point solely to the inventor, and dem- 
onstrate that the purchaser before spoken of was a purchaser 
(407) from the inventor himself. The language is, ‘and no 
patent shall be held to be invalid by reason of any such pur- 
chase, sale, or use prior to the application for a patent, as 
aforesaid, except on proof of an abandonment of such inven- 
tion to the publie.’ 

“ Now, the inventor and the inventor alone Is competent to 
abandon his invention to the public, and no use by the publie, 
except with his knowledge and consent, can be deemed an 
abandonment of his invention to the public. It is, there- 
fore, put as an exception carved out of the preceding words, 
and if the purchase, sale, or prior use were fromi or under 
the inventor, and with his consent and knowledge, the ex- 
ception would have its appropriate effect. [It is an exception 
ejusdem generis. The clause would then read, in legal effect, 
thus: The patent shall not be held invalid by reason. that 
the inventor has sold or allowed his invention to be used 
prior to the application for a patent unless he has abandoned 
itto the public. Then follows the remaining clause, ‘or 
that such purchase, sale, or prior use has been tor more than 
two years prior to such application for a patent ;’ which also 
imports another exception, limiting the right to make apph- 
cation for a patent to the period of two years after the in- 
ventor has sold or allowed his invention to be used by others 
Any other construction of these clauses would lead to this 
extraordinary conclusion, that the inventor would be de- 
prived of the benefit of his invention and his right to a pat- 
ent, without any laches or misconduct on his own part, by 
the mere acts of awrong-doer, without his knowlege or against 
his will, and the exceptions, in a practical sense, would be- 
come nullities; but construed as we construe them and they 
have a plain, appropriate, and satisfactory meaning. ‘This 
view of the matter Is entire coincidence of the whole theory 
and enactments of all the other patent acts and with the judi- 
cial interpretations which have been constantly put upon 
them. It has been the uniform doctrine of the courts of the 
(408) United States that no fraudulent or wrongful use of 
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an invention, and no public use without the consent or 
knowledge or sanction of the inventor, would deprive him 
of his right to a patent. 

“The ease of McClurg vs. Kingsland (1 How. Sup. Ch. R., 
202), properly considered, contains nothing in conflict with 
this doctrine. The learned judge (Mr. Justice Baldwin) - 
who delivered the opinion of the court, in commenting 
upon the seventh section of the act of 1859, said: ‘ The 
object of this provision is evidently twofold: First, to pro- 
tect the person who used the thing patented by having 
purchased, constructed, or used the machine, &e., to which 
the invention is applied from any lability to the patentee or 
his assignee; second, to protect the rights granted to the 
patentee against any infringement by any other persons.’ 
This language is certainly general; but then, in order to 
understand it correetly, we must apply it to the very case 
then betore the court, and in this view it was perfectly accu- 
rate and appropriate. What was that case? It was a case 
where the patentee, before he attained his patent, allowed 
the defendants to use for their own profit the very improve- 
ments invented by him; and, indeed, the improvement was 
invented by the patentee while he was in theiremployment 
and receiving wages from them, and he freely allowed them 
to use it. Afterwards the assignee of the patentee brought 
the suit against the defendants for using the improvement 
after the patent was granted. The circuit court held that 
the facts justified the jury in presuming that the defendants 
used the improvement under a license or privilege originally 
granted to them by the inventor, and that the facets of the 
ease brought it directly within the seventh section of the act 
of ISS9.) Mr. Justice Baldwin presided in the circuit court 
at the trial,and he also delivered the opinion in the Supreme 
Court; so that, putting (409) both opinions together on the 
points in controversy, it is plain that the learned judge, by 
the language above stated, meant to affirm no more than 
that where the invention had, before the patent, been used 
under a license or grant of the patentee; that license or grant, 
being a purchase or sale or use with the consent of the pat-. 
entee, was within the provision of the seventh section of the 
patent act of 1859. It seems to us that no reasonable objec- 
tion exists to this doctrine, and it is in conformity to and in 
illustration of the very doctrine already stated by us as the 
true meaning of the section. 
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“Indeed, the context immediately following the passage 
here cited from the opinion of the learned judge shows this 
to have been his meaning. In the former part of the opinion 
he had endeavored to show that, under the prior acts of Con- 
gress, if the patentee allowed not merely the public use but 
even a free, individual use of his invention before he ob- 
tained a patent that would deprive him of his right to a 
patent, and that the seventh section of the act of 1859 was 
intended to cure this inconvenience and defect in the law, 
‘This’ (section), says the learned judge, ‘relieved him (the 
patentee) from the effect of the former laws and their con- 
structions by this Court, &e., while it puts the person who 
has had such prior use on the same footing as if he had 
a special license from the inventor to use his Invention, 
which, if given before the application for a patent, would 
justify the continued ase after it issued without lability.’ 
So that here we have so expressed lin a pointed manner the 
true object and intent of the seventh section of the act of 
1839, which was to give validity to the patent and yet to 
secure to a purchaser from him before the patent the same 
right to use the same after the patent which he previously 


possessed.” 


In the ease of Sanders vs. Logan (2 lisher’s Patent (‘uses, 
page 167, in 1861) the answer, among other things, averred: 


“3. The invention was in public use with the knowledge 
and consent of complainant more than two years previous to 
his application for a patent.” 


Mr. Justice Grier, then a member of this Court, said: 


“The evidence established a clear ease of abandonment, 
and, moreover, that the invention was publicly used with the 
knowledge, consent, and approbation of complainant more 
than two years previous to his application for a patent.” 
* * * 


“Section 7 of the act of 185 provides a remedy for cases 
where the conduct of the party does not show an actual 
abandonment. It secures the rights of those who may have 
purchased or constructed any newly invented machine prior 
to the application for a patent. It provides‘ no patent shall 
be held to be invalid by reason of such purchase, sale, or 
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use prior to the application for a patent except on proof of 
abandonment of such invention to the public, or that such 
sale or prior use has been more than two years prior to such 
application for a patent.’ | 
“The obvious construction of this section of the act is 
that a purchase, sale,or prior use shall not invalidate unless 
it amounts to an abandonment to the public, although I am 
of opinion that the evidence exhibits a clear case of aban- 
donment as distinguished from a‘ purchase, sale, or prior use,’ 
which it tolerated for two years; it Is not necessary to rest 
our decision of that point alone or to attempt to draw a 
line of distinction which might be applicable to other cases.” 


In the case of Howes vs. MeNeal (8 Ban. & Ard., 376), be- 
fore Mr. Justice Blatehford, in August, 1878, it appeared that 
the patent in question was granted March 18, 1858. The 
original application was filed on the 27th of January, 1855, 
The learned judge said: 


“Ttiscontended forthe defendant that Howes and Throop 
by withdrawing in June, 1856, the application which they 
made before and by not filing a new application until Feb- 
ruary, 1508, abandoned their invention to the public and 
consented to its use by the public for more than two years 
before February, 1558, and that therefore their patent of 
Mareh, 1S58, was invalid; but the facts shown, as before 
recited, detnonstrate that there was noabandonment and no 
consent to publie use. There was, in judgment of law, a 
continuous application. The direction to withdraw was ae- 
companied by a direction to renew. ‘The old model was used 
as previously filed for a new application. The party cannot 
be made to suffer for the neglect of his attorney. There is 
no evidence of any intention to abandon or of any act of 
abandonment or of any consent to or allowance of publie 
use or of any such laches on the part of the patentee as can 
amount to an abandonment at any time prior to February, 
1858. The case falls, | think, within the principles deter- 
mined in Godfrey vs. Eames (1 Wallace, 317) and of Smith 
vs. Goodyear Dental Vuleanite Co. (5 Otto, 486).” 


This opinion would seem to indicate that at that time 
Judge Blatchford regarded that consent was implied or con- 
tained in the act of 1839. 
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In the case of Draper vs. Wattles, in 1878 (5 Ban. & Ard., 
618), Judge Lowell construed the seventh section of the act of 
1839 as amendatory as that of July 4, 1836, and held it to 
imply that the purchase, sale, or prior use of an invention 
in order to defeat a patent shall have been with the knowledge 
and consent of the inventor more than two years prior to his 
application. 

The patent referred to was granted in 1869 to one Carroll, 
The learned judge said : 


“The law at the date of the patent made it essential to its 
validity that the improvement should not have been in pub- 
lic use or on sale for more than two years with the consent 
and allowance of the inventor. Stat. July 4, 1836, sections 
6, 7, and 15; 5 United States Stat. at Large, 119, 128, and 
Stat. March 3, 1839, sections 6 and 7; 5 United States Stat. 
at Large, 354. ‘This last section provides that every person 
or corporation who has or shall have purchased or con- 
structed any newly-invented machine, ete, prior to the ap- 
plication by the inventor or discoverer fora patent, shall be 
held to possess the right to use and vend to others to be 
used the specific machine, ete., so made or purchased with- 
out lability therefor to the inventor or any other person in- 
terested in the invention; and that no patent shall be held 
to be invalid by reason of such purchase, sale, or use prior 
to the application for a patent as aforesaid, except on proof 
of abandonment of such invention, to the public, or that 
such purchase, sale, or prior use has been for more than two 
years prior to such application for a patent. There is noth- 
Ing In this section requiring that the sale or use shall be 
with the consent or allowance of the inventor; but as that 
qualification is found in all three of the sections of the act 
of 1836, to which this isan amendment and is reasonable, 
it has always been understood to apply to the sale or use 
mentioned in this section.” 


In the ease of Campbell vs. Mayor, &c., of New York (20 
Blateh., 67, in ISS1) Judge Wheeler distinetly held that 
under the act of 1839 the public use or sale prior to the ap- 
plication must be for more than two years with the consent 
or allowance of the inventor. In this case the learned judge 
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finds it to be in proof that others did make and sell the fire- 
engine patented more than two years before the application, 
but that it was done without the consent or allowance of the 
inventor. He then says: 


“It is contended that these uses and sales, either those 
with or those without the consent and allowance of Knibbs, 
will defeat the patent. This invention, like that in Eliza- 
beth vs. Pavement Company (97 U.S., 126), could not well 
be experimented with and tested in private. Its object was 
connected with purposes in their nature public, and its prac- 
tice was necessarily somewhat of the same nature. The in- 
vention was not essentially varied by the trials and uses 
made, and was patented according to its features as first ap- 
plied. Still, it was not clear to the inventor that no changes 
or modifications would be necessary, and necessary to be 
specified in the application for a patent in order to obtain 
the full benefit of one. In this view the use by him as en- 
gineer and by the city of Troy at his request is deemed to 
have been experimental and allowable within the rule laid 
down in the case cited. Still, if consent and allowance of the 
inventor are not necessary to defeat a patent, the other sales 
and uses were sufficient to accomplish that result. It has 
frequently been said, but in cases where the point was not 
directly raised, that such a consent and allowance was not 
necessary (Egbert vs. Lippman, 15 Blatchf., 295; Kelleher 
vs. Darling, 14 O. G., 673); and there are cases the other 
way (Andrews vs. Carman, 13 Blatehf., 307; Draper vs. Wat- 
tles, 16 O. G., 639).” 

“Tn view of these differences of opinion or statement, it may 
be well to recur to the statute. In section 7 of the act of 
1836 it is provided that the Commissioner shall make or 
cause to be made an examination of the alleged invention 
or discovery, and if it shall not appear, among other things, 
that it had been in public use ‘or on sale with the applicant’s 
consent or allowance prior to the application, and if the 
Commissioner shall deem it to be sufficiently useful and 
important, it shall be his duty to issue a patent for it. In 
section 15 of the same act it is provided that a defendant in 
a suit for infringement may set up, among other things in 
defense, that the invention had been in public use or on 
sale with the consent and allowance ef the patentee before 
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his application for a patent. These are the only provisions 
for preventing the issue of a patent, or a recovery for the 
infringement of one, on account of the invention being in 
public use or on sale, except some provisions as to the effeet 
of foreign patents, not material to this question, which were 
in force when this patent was granted. The act of 1839 
does not provide for preventing the issue of a patent on this 
account and does not enlarge in any direction, but is restrict- 
ive of this defense. It saves to the manufacturers and pur- 
chasers, before the application for a patent, the right to spe- 
cific machines, manufactures, or compositions of matter, and 
provides that no patent shall be held invalid by reason of 
the sale, purchase, or use except on proof of abandonment 
or that the purchase, sale, or use had been for more than 
two vears prior to the application. Any purchase, sale, or 
use after the Invention would prevent or invalidate a patent 
but for these provisions of the act of 1836, and it is against 
those provisions that the effeet of the making, use, and sales 
of these specific articles is saved by the act of 1859. The 


use saved against is the public use mentioned in the aet of 


1856, as seems to have alwavs been understood, although it 
is not mentioned as public in the act of 1839; and the be- 
ing in use and on sale saved against are the public use and 
sale, with the consent or allowance of the Inventor, mentioned 
in the act of 1859 (Draper vs. Wattles, — O. G., 639).” 


n the case of McCormick rvs. Seymour (2 Blatchford, 254)9 
he syllabus ebthweretette-trtctripre is as follows : 


“Since the act of Mareh 3, 1830 (5 U.S. Stat. at Large, 
005), & patentee may make and vend or use his invention 
within two entire years before the time when he applies for 
a patent, without forfeiting or necessarily abandoning his 
right to a patent; hut if he either sells a machine or uses one 
or puts ore into public USC, at iti free nore than hwo years he- 
fore his application, it works il forte ature of his rights.” 


In this ease Judge Nelson said: 


“Since the act of March 3, 1839 (5 U.S. Stat. at Large, 
303), a patentee may make and vend or use his improve- 
ment or invention within two entire vears before the time 
when he makes his application for a patent, without forfeit- 
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ing or necessarily abandoning his right to a patent. As I 
understand this statute, and as I believe it has been gener- 
ally construed and applied thus far in the several circuits, 
it virtually extends the patentee’s privilege to sixteen 
years instead of fourteen—that is, he may use his Improve- 
ment by making and using his machines and by vending 
and taking pay for them for two years previous to his apph- 
cation fora patent, without forfeiting the benefits by his 
patent; but if he either sells a machine or uses one or puts 
one into publie use, at any time more than two vears before 
his application, it works a forfeiture of lis right.” 


This case was reversed in the Supreme Court in 1853 
upon other points, and the Court said (19 Ilow., 486): 


“We deem it sufficient, therefore, to say that the defend- 
ants have failed to support their exceptions as to the rulings 
of the Court concerning the testimony, and that the charge 
of the learned judge is an able and correct exposition of the 
law as applicable to the case, with the exception of the points 
which we propose now toexamine.” * * * (The points 
then examined related only to questions of damages.) 


This case seems to confirm the construction claimed for it 
by appellant, 
In Bates vs. Coe (S Otto, 46) Justice Clitford, speaking for 


the Court, im commenting on the act of IS30, said : 


“A public use or sale, even under that provision, which 
Was In the nature of an amendment to the earlier patent act, 
in order to defeat the right of an Inventor to a patent, must 
have been for the period prescribed, mith h is consent and allow- 
ance. (Pierson vs. Screw Company, 3 Story, 305.)” 


Thus approving the well reasoned ease there cited. 

The same language is also used by the same justice in 
Kelleher vs. Darling (4 Cliff, 441). 

[In the case of Graham vs. McCormick (5 Ban. and Ard., 


247) Judge Drummond said : 


“The rule is well understood that if an invention has 
been in public use or on sale, with the knowledge and consent 
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of the inventor, more than two years before his application 
for a patent, it will render the patent invalid.” 


In this case the controversy was whether the two vears 
should run from the date of the first or second application, 
the Court holding that it should run from the first applica- 
tion, and that the two years limitation did not apply. 

In the case of Henry vs. Francestown Soapstone Company, 
in 5 Ban. and Ard., 108, Judge Lowell quotes his former 
decision in Draper vs. Wattles (5 Ban. and Ard., 618), which 
held that consent was required by the act of 1539, and de- 
feats the patent in suit upon the tinding that the invention 
was on sale by the inventor more than two years before the 
application, and that therefore the patent was void. 


In Davis vs, lredericks (21 Blatels., OG ) Wheeler, : said ; 


“From the evidence it appears that the orator showed his 
invention to one Ray, and gave him a Scoop embodying it 
and afterwards another at his request, but under a restric- 
tion not to sell. With the orators knowledge he gave them 
to others, who commenced making them for sale, so that 
they were in public use and on sale, but without his con- 
sent or allowance, more than two vears prior to his applica- 
tion. It is not considered that this being in publie use and 
on sale without the consent or allowance of the inventor in- 
validates the patent under the acts ef 1856 and 18350, by 


force of which it was granted, and by the construction of 


which its validity is to be determined. (Campbell vs. Mayor, 
&e., 9 bed. Rep., D00.) Phe case of Shaw vs. Cooper (7 Pet., 
292), cited for the defendant upon this point, arose under 
the act of April 17, 1800 (2 U.S. Stat. at Large, 57), in 
which it was provided that every patent which should be 
obtained pursuant to that act for any invention, art, or dis- 
covery which it should afterwards appear had been known 
or used previous to the application should be utterly void, 
and is not an authority upon this question. In Egbert vs. 
Lippmann (104 U.S., 333) the language of the opinion of 
the majority of the Court, as well as that of Mr. Justice 
Miller, dissenting, seems to favor the view that consent or 
allowance of the inventor is necessary to invalidate the pat- 
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ent under these acts, although this question was expressly 
left open.” 


In Brickill vs. Mayor, &c., N. Y.(18 Blatch., 273), Wheeler, 
J., said: 


“The patent was granted under the acts of July 4, 1836 
(5 U.S. Stat. at Large, 117), and March 3d, 1839 (id., 353), 
and the constructions attached to engines Nos. 12 and 26 
were made and attached before the application for a patent. 
It is strenuously argued that under section 7 of the latter 
act, Which provides that every person and corporation may 
use and vend to others to be used any specific machine, man- 
ufacture, or composition of matter which they have pur- 
chased or constructed prior to the application for a patent 
as construed in McClurg vs. Kingsland (1 ILow., 202), the 
defendant has not only the right to use those constructions, 
but also the full right to practice the invention without lia- 
bility. The patent in that ease was for a method of casting 
iron rollers so as to throw the dross into the center instead 
of leaving it on the surface, and the real question before the 
Court was whether that statute using the words “ specific 
machine, manufacture, or composition of matter” only 
should be applied to a patent for that process. In some 
parts of the reasoning language broad enough to cover all 
patents was used—in coming to the conclusion that the 
statute should not be limited in its application to those 
patents only which were for some specific thing, and that 
it should apply to the invention itself where there was 
no such thing. It has been said that in order to under- 
stand this language it must be considered with refer- 
ence to the very case before the Court (Pierson vs. Eagle 
Screw Co., 3 Story, 498). The right to use the thing pat- 
ented is secured against an extension of the patent to as- 
signees and grantees by section 18 of the act of July 4, 1836 
(5 U.S. Stat. at Large, 124). This language is quite as broad 
as that of the act of 1839, and still, sinee the decision of Me- 
Clurg vs. Kingsland, it has been held to cover particular 
constructions, and not the right to practice the invention. 
The language of the act of 1839 does not seem capable of 
being extended bevond the use of particular things bought 
or made in cases of patents for substantive things, and it Is 
not probable that MeClurg vs. Kingsland would be followed 
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beyond cases of its class upon the same statute (Wilson vs. 
Rousseau, 4 How., 646); but in the act of July 8, 1870 (16 
U.S. Stat. at Large, 203, sec. 37; Rev. Stat. ULS., see. 4899), 
the right of a person constructing a patentable article or 
purchasing it before the application for a patent is limited 
to the right to use or vend for use the specific thing. This 
may be considered as a legislative construction of the former 
acts, but if not Congress has full power over the subject of 
patents, unless it be as to the right to take away property 
secured by existing patents, and this act of IS70 may prop- 
erly govern the right of recovery in actions brought since 
its passage. This was expressly held as to the aet of 1836 
in McClurg vs. Kingsland. So, in any view which can be 
taken of this case, it does not seem that the defendant has 
the right to this invention any further than to the extent of 
machines constructed prior to the application for the pat- 
ent.” 


In Henry vs. Francestown Soapstone Co. (2. Ban. and 

1 Wall, 317; 
Jones vs. Sewall, 3 O. G., 680; Agawam Co. vs. Jordan, 7 
Wall., 607) Shepley, J., said : 


Ard., 221, after citing Godfrey vs. Eames, 


“Applying these principles of law to the facts found in 
this case, the evidence does not show any such public use or 
sale with the consent of Dodge (the inventor) for two years 
prior to his application as would work a forfeiture of his 
patent.” 


Teat- Writers. 


All the text-writers on the law of patents maintain the 
construction for which appellants contend. The leading 
writer (Curtis) on the law of patents has on many scores of 
occasions been quoted as authority in this Court. Mr. Cur- 
tis says in the first (185-4) edition’of his Treatise on Patents 
as follows : 

“Srcerion 310. The result, therefore, of the different statute 
provisions and authorities is that this defense of a prior pub- 
lic use or sale with theconsent or allowance of the patentee ean 
now be made good so as to invalidatea patent only by show- 
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ing an abandonment to the public, or that the use or sale 
dates from a period more tian two years before the applica- 
tion fora patent.” * * * 


In the third (1867) edition of Curtis on Patents it is said: 

“Sere. 395. The result, therefore, of the different statute 
rovisions and authorities is that this defense of a prior pub- 
lic use or sale with the consent or allowance of the patentee 
ean now be made good, so as to invalidate the patent, only 
by showing an abandonment to the public, or that the use 
or sale dates from a period more than two years before the 
application for a patent; that such an abandonment will not 
be proved by the particular act of use or sale alone, but that 
the act of use or sale may be attended with such cireum- 
stances as to amount toan abandonment, and that the aban- 
donment may also be proved by other acts or omissions dis- 
connected with the particular use or sale which the patentee 
may have allowed to individuals and which he can show 
did not alone amount to an abandonment. As the statute 
has been expounded in a recent case, ‘it virtually extends 
the patentee’s privilege to sixteen years instead of four- 
teen—that is, he may use his improvement by making and 
using his machines and by vending and taking pay for them | 
for two years previous to his application without forfeiting 
the benefits conferred upon him by his patent; but if he 
either sells a machine or uses one or puts one into public 
use atany time more than two years before his applicauion 
it works a forfeiture of his rights” (MeCormick vs. Sey- 
mour, 2 Blatchf., 240; affirmed in Seymour vs. MeCormick, 
16 How., 480. Compare, also, Pitts vs. Hall, 2 Blatehf. 229.) ” 


And in Walker on Patents it is said (1883 edition): 


“Sec. 93. Constructive abandonment of invention prior 
to applications for letters patent is the offspring of certain 
statutes, the earliest of which was the patent act of 1856. 
Sections 6 and 7 of that act authorized the Commissioner of 
Patents to grant a patent only where the alleged invention 
had not been in publie use or on sale with the applicant's 
consent or allowance prior to the application. Section 15 pro- 
vided that in suits for infringement judgment should be 
rendered for the defendant if he should Jiave pleaded and 
proved that the patent had been in public use or on sale 
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with the consent or allowance of the patentee before his ap- 
plication fora patent. Section 7 of the patent act of 1839 pro- 
vided that no patent should be held to be invalid by reason 
of purchase, sale, or use of the thing covered thereby prior 
to the application for a patent, except on proof of abandon- 
mentof such invention to the public or on proof that such 
purchase, sale, or use had been tor more than two years prior 
to such application for a patent. This provision of the act 
of 1839 was restrictive of the enactments just decided from 
the statute of 1836. Its effect was to amend those enact- 
ments in the same way that it would have done if it had 
simply the words ‘for more than two years’ in the proper 
place in their phraseology. ‘This phrase, ‘ for more than two 
years, means earlier than two vears, so that the law which 
the two statutes establish on the subject is expressed in the 
following sentence: A patent is void if the invention coy- 
ered thereby was in public use or on sale with the consent 
of the inventor earlier than two years before the application 
for that patent.” 


Citing the following cases: Campbell vs. New York, 
9 Fed. Rep., 504, 1881; American Hide & Leather Co. 
vs. Machine Co., 4 Fisher, 290, ISTO; Andrews vs. Car- 
man, 13 Blateh., 515, IS76; Kelleher vs. Darling, 3: Bann. 
& Ard., 4 14), IS7S; Draper iS, Wattles, ys yin. A Ard., 
G18, IST8; Consolidated Fruit Jar Co. os. Wright, 94 U.S., 
94, 1876; Elizabeth vs. Pavement Co., 97 U.S. 134, 135, 
S77. 

The Statute. 


Careful examination in the archives of Congress discloses 
the fact that the original bill of this aet of 1859 did not eon- 
tain the particular clause upon which this decision is based 
until the final amendment, and was never even printed in 
the bill, which was twice printed. The only memorandum 
that a thorough seareh in those archives discloses shows that 
in the bill, as printed the second time, the words “or that 
such purchase, sale, or prior use has been for more than two 
years prior to such application for a patent” were inserted 
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in handwriting upon the original printed bill now on file in 
the Senate file-room. This would seem to show that this 
amendment was an after-thought suddenly suggested in the 
Senate, without discussion or reference to the Committee on 
Patents, and that this amendment, so made and tacked on 
to the end of a section complete in itself, caused the vague- 
ness or looseness or uncertainty of expression which ae- 
counts for the difference between learned judges as to the 
true meaning of the section as a whole. 

This act of 1859 is entitled “An act in addition to ‘An act 
to promote the progress of the useful arts.’ ” : 

As the act of 1556 was in force at the time of the passage 
of the act of 1839, and as the latter act was an act in addi- 
tion to the former act, the two acts must be construed in pari 
materia. Now, it is a fact of significance that the act of 183! 
does not contain any aflirmative provision authorizing a de- 
fendant to plead prior use for more than two years as a de- 
fense in an action for infringement. ‘This defense, being 


purely a statutory defense, cannot be made except upon Spre- 


cific statutory authority. If made at all, therefore, it must 
be made by virtue of something contained in the prior act 
of 1836, to which it was an addition. Now, the act of 1836, 
section t), distinetly provides, as one of the conditions of ob- 
taining a patent, that the thing patented should not have 
been at the time of the application in public use or on sale, 
with the inventor's “consent or allowance as the inventor 
or discoverer.” Now, if that were the only section on the 
subject in the act of 1856, that act, like the act of 1859, 
would lack an affirmative provision enabling a defendant 
to plead such defense; but the act of 1856 also contains, in 
section 15, an express permission to the defendant in any 
action to plead that the thing patented “had been in publie 
use or on sale, with the consent and allowance of the patentee, 
before his application for a patent,” so that under the two 
sections of the act of 1836 a defendant did have authority 
to plead such prior use. In order to plead such prior use 
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under the act of 1839 it is necessary to construe section 15 
of the act of 1856 with it in pari materia. Now, it was dis- 
tinctly held in this Court, in the case of MeCool vs. Smith 
(1 Black., 459), that one statute is not to be considered as a repeal 
of another, if it be possible to reconcile them. Construing these 
two sections together it) seems on authority and long prac- 
tice, to have been the true meaning of the Legislature simply 
to ameliorate the harshness of the act of 1856 by adding to 
the quoted portion of that act the words “for more than two 
years,’ so that the loth section, as amended by the act of 
1839, would read: “or had been in public use or on sale 
(for more than two vears) with the consent and allowance of 
the patentee before lis application for a patent.” 

This construction seems to be a fair and reasonable recon- 
ciliation. The otner construction goes to the extent of hold- 
ing, Without any affirmative and distinet words of repeal, 
that the words “with the consent and allowance” are 
stricken from the act of 1836 by the mere fact of the omis- 
sion of those words in a hastily amended and loosely drawn 
section. 

Upon the authority of the case just cited, McCool vs. Smith, 
it seems clear to us that the act of 1839 cannot be considered 
as repealing the provision of consent or allowance, because 
it is not alone possible, but very easy and very reasonable, 


to reconcile them as we have done above. 


Act of (STO. — Legislative Construction of Act of 1839. 


Although we doubt the competency of proof drawn from 
legislative proceedings, we may quote them as matter per- 
suasive. 

As illustrative of the understanding of the law of 1836 
and 1839 by the Congress which changed that law by the 
act of 1870, we print portions of said bill exactly as sub- 
mitted in the Ilouse of Representatives in 1570: 
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dist Concress, | f Printer’s No., 719. 
2d Session. | 1 H. R. 1714. 


IN THE HOUSE OF REPRESENTATIVES. 


April 7, 1S70.—Read twice, ordered to be printed, and re- 
committed to the Committee on Patents. 

Strike out the parts within brackets and insert the parts 
in ifalies. 

Mr. Jenckes, from the Committee on Patents, reported the 
following bill ; 


A bill to revise, consolidate, and amend the statutes relating 
to patents and copyrights. * * * 


What Mau b: Patented. = Sec. [23] 24. Any person who has in- 


A ae me yy, vented or discovered any new and useful 
'3'Mar, Istvehss27, art, machine, manufacture, or composition 

yy fae iste, eh. ve, 2 Of matter, or any new and useful improve- 

~. 3. ' Serypg SP 7 ment thereof not known or used by others 

v.12 p,m in this country [before his Invention or 
4 Wash, 12. | discovery thereof and not at the time] and 
gle not patented or described in any printed 
Pee tae publication in this or any foreign country, 
. taco _ nor | hefore his invention or discovery thereof, 
15 How., 267 and not in public use or on sale [with his 
4 ioe 173 consent | for more than two years prior to 
ton ak his application, [or except] un/ess the same 
ryt np 4d "aoe +61 Is proved lo have heen abandoned, may, 
4Wash., 52. upon payment of the duty required by law 
IWant and other due proceedings had, obtain a 
Fae in ae patent therefor. 


2 ‘sall., 53. 


et. C. C342: 1 Mass., 476; 7 Wheat., 430; 4 Mass., 7; 
Bald... 314; 2 MeLean, 178; 5 MeLean, 88; 2 Blatchf., 200, 
937, 243, 278; 16 Penn., 352; 1 Curt., 293 ; 15 How., 122; 
6 McLean, 347,561; 1 Suma., 487; 2 Story, 194, 411; 1 
Story, 281, 597; 4 How., 403; 2 Wood. & Min., 143; 2 Curt., 


555; 21 How., 329. 
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The sixty-first section of the same bill, same date, enum- 
erates several “special matters” of defense, among which is 
the following: 


“Sixth. That it had been in public use or on sale in 
this country, with his consent, for more than two vears be- 
fore his application for a patent, or had been abandoned to 
the public.” 


On the 15th of April, 1870, the same bill (printer's No., 
7939) was reported back with amendments, ordered to be 
printed, and recommitted to the Committee on Patents. 

The above-quoted “section 23-24” reappears exactly in 
the bill of April loth. 

The same statement applies to the sixth clause of see- 
tion G1. 

On April 25, 1870, the same bill was twice read in the 
Senate and referred to its Committee on Patents. 

Qn) that occasion the sixth clause of section 61 was exactly 
as above quoted, and included the words “ with lis con- 
sent.” 

On the 5lst May, IS70, in the Senate, the same bill was 
“reported by Mr. Willey with amendments, viz., strike out 
the parts in brackets and insert the parts printed in italics.” 

In the bill then reported the above-quoted sixth clause of 
section 61 appears as follows: 


“(Sixth.] Fifth. That it had been in publie use or on sale 
in this country [with his consent] for more than two years 
before his application for a patent, or had been abandoned 
to the public.” 


This was the first occasion upon which the Legislature 
manifested any intent to change the law, and that intent was 
manifested by striking out the words “with his consent” from 
the only part of the bill providing for the defense by proof 
of public use or sale prior to application. 


_—_ ef 
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When the patent act of 1870 was first introduced Mr. 
Jenckes, chairman of the Committee on Patents, said (p. 
2679, part 3, 2d sess., 41st Congress, 1869, 1870): 


“The bill now reported from the Committee on Patents is 
based upon the revision of the laws relating to patents and 
copyrights made by the commissioners of revision appointed 
under the statute authorizing a revision of the laws of the 
United States. The revisal of these particular statutes was 
reported to this House early in this Congress and referred 
by the House to the Committee on the Revision of the Laws 
of the United States. It was examined by that committee, 
and was found to embody all the provisions of existing law 
in brief, clear, and precise language. They subsequently 
reported to the House and recommended that it be referred 
to the Committee on Patents. 

“In prospect of this proposed revision, the Committee on 
Patents had already received numerous communications 
from those interested in the subject, and also numerous bills 
and petitions that had been filed in the House and referred 
to that committee, proposing various amendments to the 
existing laws. They had taken all these into consideration, 
and invited the presence of persons interested in the different 
subjects to which the amendments were intended to apply, 
and encouraged discussion from those interested and from 
those learned in this branch of the laws upon those proposed 
amendments. They were heard at great length, and the 
committee were very careful to give a hearing, either oral 
or by written communieation, to any and every person who 
supposed that there were defects in the existing laws which 
ought to be remedied, or who could make plain and clear 
the practice under the laws so as to secure more perfectly 
the rights which these laws were intended to protect. The 
result of these hearings and discussions has been the adop- 
tion by the committee of certain propositions of amendment 
to these laws, which they have embodied in the bill now be- 
fore the House. 

“The bill is so printed as to show the law exactly as it now is, 
in the form in which it came from the hands of the com- 
missioners of revision. Every provision which is now in force 
has been printed at length in the bill, although it is proposed 
to strike out by way of amendment many of them. All 
those which it is proposed to strike out are printed and the 
uv 
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amendments, many of which are substitutes for the parts 
proposed to be omitted, are also printed separately and in 
italics, so that they may be clearly distinguished from the law 
as it now is. The House, therefore, now have before them in 
the reported bill the exact state of the law, those provisions 
of the law which it is recommended should be dropped, and 
of the new provisions which should be substituted in their 
place, and also of the minor amendments which are pro- 
posed to different parts of the bill. It ean be seen, there- 
fore, at once what has been the law, in what respects the’ex- 
isting law is supposed to be defective, how that defect is pro- 
posed to be amended, and how the law will read if the 
amendments should be adopted.” 


The construction contended for by the appellants finds 
further support from the.fact (as will be clearly shown in 
the brief) that the Legislature of 1870 clearly recognized 
that the act of 1836, 1839 included consent, and that when 
it amended the bill, as first introduced in 1870, by striking 
out the words “with his consent,” it understood that the 
erasure of those words was introducing « change from the 
preceding law. 

The authorities printed in the margin of section 24, above 
quoted, include many of the leading cases upon which we 
rely, and it is thus manifest that throughout the presenta- 
tion, discussion, and passage of the act of 1870 the Legis- 
lature recognized the fact that under the law of 1836 and 
1839 “consent and allowance” were deemed to be involved 
in the true construction of section 7 of actof 1839. 

And it was not until the bill had been printed twice in 
the House and once in the Senate that the words “ with his 
consent” were, as an after-thought, striken out from the en- 
abling sixty-first section, thus radically changing the law of 
1836, 1839 and making a cast-iron statute of limitations. 

These facts and suggestions seem to show clearly that, in 
the mind of the Legislature, “ consent” was included in the 
act of 1839, and that in 1870 they decided to change the law 
in that respect. 


fa 
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Judge Love's Opinion. 


Judge Love’s opinion in this case in the court below, in 
1883, for the first time upon a distinct issue and one vital to 
the case, made the construction against which appellants 
now contend. In making this statement we do not overlook 
the case of Egbert vs. Lippmann, decided by Circuit Judge 
Blatchford in 1878. 

There was undoubted proof furnished by the complainant 
himself that the use set up in that case was with the consent 
and allowance of the inventor by the use of two sets of 
corset clasps given by him to two ladies without restriction 
as to their use. 

Inasmuch, then, as the proofs did clearly show that the 
use was for more than two years, with the consent and al- 
lowance of the inventor, and there has never been any dis- 
pute that such proof, under the acts of 1836 and 1839, was 
a clear bar to the validity of a patent, it was wholly unnec- 
essary for the learned judge, we respectfully submit, to ex- 
press an opinion as to what would be the result if the proof 
had failed to show consent or allowance. To this extent, 
then, we submit that this opinion, in so far as it attempted 
to decide that two years’ use without consent was a use 
within the meaning of the statute, was merely obiter dictum. 
that was not authority for Judge Love’s opinion as against 
the very long line of decisions upon the express question in- 
volving consent rendered in many cases in this Court and 
in the Circuit Courts. The only case referred to for authority 
by Judge Love is this case of Egbert vs. Lippmann. The 
decree in the said ease was affirmed by this Court in Eg- 
bert vs. Lippman (104 U.S., 333), in which case the Court 
said : 

“Since the passage of the act of 1839 it has been strenu- 
ously contended that the public use of an invention for more 
than two years before such an application, even without his 
(the inventor’s) consent and allowance, renders the letters 
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patent therefor void. Jt is unnecessary in this case to decide 
this question, for the alleged use of the invention covered by the 
letters patent to Barnes is conceded to have been with his express 
consent.” 


This last sentence seems to us to be a confirmation of our 
view that Judge Blatehford’s opinion on that point was 
obiter dictum, and it seems to us that this Court, in its 
opinion in that case, inclined towards the view that consent 
or allowance was required under that statute, and we are 
confirmed in this view by what Judge Wheeler said in 


Davis vs. Fredericks (21 Blatehf., 557), in which he said: 


*) 2] > 


“In Egbert vs. Lippmann (104 U. S., 335) the language 
of the opinion of the majority of the Court, as well as tnat 
of Mr. Justice Miller, dissenting, seems to favor the view 
that consent or allowance of the inventor is necessary to in- 
validate the patent under these acts, although this question 
was expressly left open.” 


For a judge of a circuit court, without any other author- 
ity than a dictum, to give for the first time this new con- 
struction eliminating consent or allowance from the acts of 
1836 and 1859, construed in pari materia, after so many 
courts had given a contrary construction, not alone in sev- 
eral driven-well cases, but in many other cases, seems to us 
a striking instarice of what might without presumption be 
“alled a near approach to judicial temerity. The opinion is 
undoubtedly an able one, but it is also even more Ingenious 
than able. We submit that in the construction of a statute 
relating to the promotion of the useful arts and the eneourage- 
ment of inventors, that ingenuity ought not to be invoked to 
overthrow the rights of him who has given to the world an 
invention of the first order of merit; rather, on the other 
hand, if ingenuity be allowed to have any play in so grave 
a matter as the interpretation of the will of the Legislature, 
should it be used to foster, encourage, and protect the in- 
ventor. 
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In the case at bar in the court below Judge Nelson filed 
a dissenting opinion, dissenting from the judgment of Judge 
Love, and said (Record, p. 54) : 


“2. Because before the act of 1870 it was generally under- 
stood, and, in my opinion, correctly decided, that, under see- 
tions 7 and 15 of the act of 1836 and section 7 of the act of 
1839, a use of the invention more than two years prior to 
the application would not defeat a patent unless the use was 
had with the consent and allowance of the inventor. Such 
use is not proved. (Kelleher vs. Darling, 3 Bann. & Ard., 
449; Draper vs. Wattles, id., 618; Henry vs. Prov. Tool Co., 
id., SOL.) ” 


This last case cited by Judge Nelson, being an opinion of — , 
one of the justices of this Court, merits full quotation. Jp, Auer 
In Henry vs. Prov. Tool Co. (3 Bann. & Ard., 513) dredge 
Clifford, after stating that several patent guns had been sold 
by the inventor, said : | 


“ Defendants in a suit upon the patent granted here might, 
under the act of July 4, 1836, plead the general issue, and 
give in evidence that the invention had been in public use 
or on sale with the consent and allowance of the patentee 
before his application for a patent, and if they proved the 
allegation they were entitled to judgment (5 id., 123). 
Causes arose under that provision in which it was held that 
proof of public use with the consent and allowance of the 
patentee even for a day was sufficient to sustain the defense. 
(Pennock vs. Dialogue, 2 Pet., 138; Shaw vs. Cooper, 7 id., 
318; Mellus vs. Silsbee, 4 Mason, 109). Hardships grow out 
of the stringeney of that rule, and Congress enacted in the 
act of March 38,1839, that no such forfeiture should occur 
by reason of such purchase, sale, or use except on proof of 
abandonment, or that such purchase, sale, or use had been 
for more than two years prior to said application for a pat- 
ent. Expounding that provision, Justice Nelson said: ‘ The 
patentee may forfeit his right to the invention if he con- 
structs it and vends it to others to use, or if he uses it pub- 
licly himself in the ordinary way of a public use of a ma- 
chine at any time prior to the period of two years before he 
makes his application fora patent.’ (Pitts vs. Hall, 2 Blatchf. 
C. C. R., 230.) 
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“Other cases of repute decide in the same way, nor is the 
Court aware that there is any conflicting decision (MeClurg 
vs. Kingsland, 1 How., 207; MeMillan vs. Barelay, 5 Fish., 
195; Agawam Co. vs. Jordan, 7 Wall., 607; Fruit Jar Co. 
vs. Wright, 4 Otto., 94). Justice Swayne says, in the latter 
case, that a single instance of sale or of use by the patentee 
may, under the circumstances, be fatal to the patent, and 
that such is the construction of the clause as given by au- 
thoritative adjudications (Roemer vs. Simon, 5 idem, 219). 
Judicial decisions in England also decide that the phrase 
‘publie use’ employed in patents granted there means use 
in publicorin a public manner, in opposition to a secret use, 
and that it does not mean use by the public generally 
(Carpenter vs. Smith, 1 Webb Pat. Cases, 534; Hindmarch 
on Pat., pp. 108, 112; Shad. vs. William, 2 ‘Web. Pat. Cases, 
125). By public use, says Curtis, is meant use in publie— 
that is to say, if the inventor himself makes and sells the 
thing to be used by others, or it is made by one other person 
only with his knowledge and without objecting before his 
application for a patent, a fortiori, if he sutfers it to get into 
general use it will have been in publie use (Curtis on Pat., 
see. 382). Adjudieations to that effect might be multiplied 
almost without number, but those already referred to are 
quite sufficient to show that by public use is meant use in 
public, as stated by all the well-considered authorities upon 
the subject (Coffin vs. Odgen, IS Wall, 124; Reed vs. Cut- 
ter, 1 Story, 597; Bedford vs. Hunt, 1 Mason, 505). Apply 
those rules to the case before the Court and it is clear that 
the sixth defense is well sustained and that the respondents 
are entitled to decree on the above grounds, which makes it 
unnecessary to examine the other questions raised by the 
pleadings.” 


A “ Process” Not Included in Sec. 7, Act of 1839. 


It may also be argued with force that the invention in- 
volved in this suit is not included within the terms of the 
seventh section of the act of 1859. The primary object of 
this section was to secure to persons who constructed, pur- 
chased, or used a specific “ machine, manufacture, or compo- 
sition of matter” before a patent was applied for the right 
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to continue to use that specific thing even after the patent 
was granted, and this was a change in the patent law. 

It is submitted that, inasmuch as the patent in question 
is fora “process” and not for a machine nor a manufacture 
nor a composition of matter, it is not within the scope 
of this statute. A process is not a concrete thing, capable of 
delivery. The inventor cannot physically deliver a process; 
it has no substance or body capable of sale, handling, or 
transfer; all that he can sell is the right to use the pro- 
cess; in other words, he can only sell a limited share in 
his franchise, which is not concrete, but intangible. Where 


aman has previously constructed any of the tangible things ° 


enumerated specifically in the statute, such thing, having a 
tangible body, is capable of identification at any time, and 
can be followed up, and, by proof, the right to the continued 
use of that specific thing, after the grant of the patent, can 
be enforced. 

In the cause of MeClurg vs. Kingsland (1 Howard) the Su- 
preme Court appeared to have taken a view different from 
that now stated, but only appeared. In that case, the ma- 
chine which was the subject of the patent, had for its leading 
feature of novelty, one portion of it adjusted in a particular 
manner, although the claim was not specifically limited to 
the particular manner or angle in which that portion was 
adjusted. It was contended in that case, for the defendant, 
that, inasmuch as the leading feature of the mechanical or- 
ganization rested in the particular position of the part, the 
invention did not reside in a machine or a manufacture 
or a composition or metal, but merely in a mode or method 
or process of adjusting that certain portion; but, neverthe- 
less, the organisin, as a whole, was a machine,a concrete 
thing, capable of transfer, delivery, and identification, so 
that the Court might very well have decided that in that 


case the thing patented was a machine, and therefore within 


the express terms of the statute. 
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In the case of Brickill vs. The Mayor, &c., of New York, 
Judge Wheeler, in commenting upon this case, said: “ It 
might well be doubted whether or not the language of that 
decision could be fairly construed to apply to that which is 
distinctly a process.” 

(This case 1s quoted at length in another place.) 


It is a well-settled principle of construction that where 
specific things are enumerated in a statute the fact of 
that enumeration should be construed as excluding those 
things which are not enumerated, on the prineiple of the 
well-known maxim. Thus the present statute, for the same 
general purpose for which the section under consideration 
was passed, secures to him who has previously constructed 
an “article” the right to continue its use after the grant of 
the patent. The former statute (that of 1839) enumerated 
“a machine,a manufacture, or composition of matter,” and did 
not specifically enumeratean art or process. The new statute 
omits those words, and in lieu thereof refers only to the spe- 
cific article, and in the ease just cited it is distinetly held 
that the present statute does not include a process, SO that 
it would seem fair to hold that the present statute should be 
regarded in the light of a legislative construction of the pre- 
vious act. If this view be correct, then it follows that the 
seventh section of the act of 1859 does not apply to the 
Green patented process. If this be so, we then fall baek 
upon the act of 1836, and there is no question raised by any 
one at any time but that the act of 1536 does explicitly re- 
quire prior use to be with the consent or allowance of the in- 
ventor. 

In this case there has been no attempt to prove consent or 
allowance. ‘There was an attempt to prove knowledge, but it 
failed, and even if it had succeeded would not have been 
material in this case, because there may exist knowledge of 
use, and knowledge of use does not imply either consent or 
allowance. 


General View. 


We desire to urge upon the Court that it appears that ever 
since 1839 up to the decision of this case in the court below 
(except in the dictum of Judge Blatchford in Egbert vs. Lipp- 
mann)—a period of more than thirty-five years—thetthe set- 
tled judicial construction of the statute has been as is here 
contended for by appellants, and that the uniform executive 
construction in the Patent Office by the Commissioner of 
Patents conformed to that settled judicial construction, as is 
shown by the heretofore-quoted rules of the Patent Oflice, 
extracted from the editions of 1854, 1855, and 1869, and that 
upon these principles the Court should revise its opinion and 
adopt the construction so long recognized by the courts and 
by the executive department having charge of the granting 
of patents. These views are sustained by the following 
cases in this Court: | 

In the case of Douglass vs. Pike County (101 U. S., 677), 
Chief Justice Waite, delivering the opinion of the Court, 
said : 

“The true rule is to give a change of judicial construction 
in respect to the statute the same effect in its operation on 
contracts and existing contract rights that would be given to 
a legislative amendment—that Is to say, make it prospective 
but not retroactive. After a statute has been settled by judicial 
construction the construction comes, 80 far as contract rights 
acquired under it are concerned, as much a part of the statute as 
the tert itself, and a change of decision Is to all intents and 
purposes the same inits effeet on contracts as an amendment 
of the law by means of a legislative enactment. 

“So far as this ease is concerned, we have no hesitation in 
saying that the rights of the parties are to be determined 
according to the law as it was judicially construed to be 
when the bonds in question were put on the market as com- 
mercial paper. We recognize fully, not only the right of a 
State court, but its duty to change its decisions whenever, in 
its judgment, the necessity arises. It may do this for new 
reasons or because of a change of opinion in respect to ol 
10 : 
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ones, and ordinarily we will follow them, except so far as 
they affect rights vested before the change was made. The 
rules which properly govern courts in respect to their past 
adjudications are well expressed in Boyd vs. Al tbam: a (94 U, 
S., 645), where we spoke through Mr. Jus tice Field.” 


In this case it was also stated by the Chief Justice that the 
same state of facts in law were heard and decided in The 
State vs. Linn County (44 Mo., 50-4), and decided in favor of 
the law, and he said: 


“From that time forward and until long after the issue of 
the bonds now in question the law was treated by the courts 
and the people as valid and constitutional. No lawyer asked 
for a professional opinion on that subject could have hesi- 
tated to say that it had not been settled. It would seem as 
though every question which could be raised had, in some 
form, directly or indirectly, been presented and decided. 
While some of the decisions were rendered before the passage 
of the township act, it is so clear that the peculiar language 
of that act was the consequence of those decisions that we do 
not deem it unreasonable to give them all the effect they 
would have if made afterwards. We are, then, to consider 
whether, under these circumstances, we must follow the later 
decisions to the extent of destroying rights which have be- 
come vested under those given before.” 


‘Long, uninterrupted practice under a statute is good evidence 
of its construction. 

This was held by Chief Justice Marshall in Mckeen vs. 
De Lancey (5 Cranch, 22). 

In case of ambiguity, contemporaneous and uniform executive 
construction is decisive. 

This was held in Brown vs 2 nited States (118 U.S., 565); 
also in The Laura (114 U. S., 411). See numerous cases 
therein cited. 

In Brown vs. United States this Court said : 

“Tt must be conceded that were the question a new one 


the true construction of the section would be cpen to doubt, 
but the findings of the Court of Claims show that soon after 


~~ 
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the enactment of the act the President and the Navy De- 
partment construed the section to include warrant as well 
as commissioned officers, and that they have since that time 
uniformly adhered to that construction, and that under its 
provisions large numbers of warrant officers have been re- 
tired. This contemporaneous and uniform interpretation is en- 
titled to weight in the construction of the law, and in a case of 
doubt ought to turn the scale. 

“In Edwards vs. Darby (12 Wheat., 206) it was said by this 
Court that ‘in the construction of a doubtful and ambig- 
uous law the contemporaneous construction of those who 
were called upon to act under the law and were appointed 
to carry its provisions into effect is entitled to great respect.’ 

“ This case is cited upon this point with approval in Atkins 
vs. Disintegrating Co. (18 Wall, 3801); Smythe vs. Fiske (23 
Wall, 382); U.S. vs. Pugh (99 U.S., 265), and in U.S. vs. 
Moore (05 U.S., 763). 

“In the case last mentioned the Court said that ‘the con- 
struction given to a statute by those charged with the duty 
of executing it ought not to be overruled without cogent 
reasons. The oflicers concerned are usually able men and 
masters of the subject; not infrequently they are the 
drattsmen of the laws they are afterwards called upon to In- 
terpret.’ 

“And in the ease of United States vs. Pugh the Court said : 

“*While, therefore, the question of the construction of the 
abandoned and captured property act is one by no means 
free from doubt, we are not inclined to interfere at this late 
day with a rule which has been acted on by the Court of 
Claims and the Executive for so long atime.’ See also U. 
S. vs. State Bank of N. C. (6 Pet., 29); U.S. vs. Alexander 
(12 Wall, 177); Peabody vs. Stark (16 Wall, 240); Hahn vs. 
U.S. (107 ULS., 402; 8. C. 2 Sup. Ct Rep., 494). 

“These authorities justify us in adhering to the construe- 
tion of the law under consideration adopted by the execu- 
tive department of the Government, and are conclusive 
against the contention of appellant that section 25 of the act 
of August 5, 1561, did not apply to warrant officers. 

_“Tnthe ease of The Laura it was said (Justice Harlan speak- 
ing tor the Court): 

“*"Touching the objection now raised as to the constitution- 
ality of the legislation in question, it is sufficient to say, as 


76 


was said in an early case, that the practice and acquiescence 
under it, ‘commencing with the organization of the judicial 
system,’ affords an irresistible answer, and has, indeed, fixed 
the construction. It is a contemporary interpretation of the 
most forcible nature. ‘This practical exposition is too strong 
and obstinate to be shaken or controlled. Of course, the 
question is at rest and ouglit not now to be disturbed.’ 
Stuart vs. Laird, 1 Cranch, JOS. 

“The same principle was announced in the recent case of 
Lithographic Co. vs. Sarony (111 U.S. 57; 5. C. 4 Sup. C't 
Rep., 279), where a question arose as to the constitutionality 
of certain statutory provisions reproduced from some of the 
earliest statutes enacted by Congress. The Court said : 

“<The construction placcd upon the Constitution by the 
first act of 1790 and the act of 1802 by the men who were 
contemporary with its formation, many of whom were mem- 
bers of the convention which framed it, is of itself entitled 
to very great weight; and when it is remembered that the 
rights thus established have not been disputed during a 
period of nearly a century it is conclusive. See also Cooley 
vs. Board of Wardens (12 Tlow., 315); Martin vs. Hunter's 
Lessee (1 Wheat., 501); Cohens vs. Virginia (6 Wheat., 264).” 


With much contidence we respectfully submit that the 
case of the appellants is clearly within both the spirit and 
the letter of the decisions above cited, for the Green patent 
Was issued in 1868, at a time when the uniform construction 
of the act of 1559, in a long series of decisions, and the prae- 
tice of the executive department of the Government was 
based upon the view now contended for on behalf of appel- 
lants. Undersuch circumstances it is respectfully suggested, 
that this Court ought not now to give a new construction to 
the act of 1859, which would overthrow the construction 
uniformly given by the Court and uniformly acted upon-by 
the executive department prior to the grant of the patent. 
To give such a new construction is clearly to overthrow not 
alone the rights vested in Green under his contract of patent, 
but also to impair or destroy the rights vested in like man- 
ner in ninety thousand other patentces whose patents were 
granted while the act of 1839 was in force. 


ie me 


7 


77 


Should not these considerations appeal with great force to 
a court of conscience? 


Summary. 


Is not this a fair statement of the whole situation, and 
which might be fairly embodied in the decision sought for 
from the Court in this petition ? 

Under a misapprehension, the Court supposed that the ad- 
mission as to use for more than two years before the ap- 
plication, made in the brief of counsel for appellants, was 
a general use by others, while in point of fact it was a very 
narrow and limited use, solely by two parties who had pre- 
viously and surreptitiously obtained patents for that which 
was really invented by Green, and which, after elaborate 
hearing in the Patent Office and before Judge Fisher of 
the District of Columbia Supreme Court, was held to be 
the invention of Colonel Green. Under a misapprehen- 
sion, the Court also stated that the point involved in 
the decision, the construction of the act of 1839, seventh 
section, had never been passed upon by the Supreme 
Court; and, also under a misapprehension, stated in its 
opinion that the question of that construction had not been 
passed upon in any driven-well case. It now appears, upon 
the exhaustive brief in support of this petition, that this 
Court has several times, notably in the eases of Kendall vs. 
Winsor and Klein vs. Russell, given the construction con- 
tended for by appellants; that in all of the driven-well cases 
the issue of prior use with the consent and allowance of the 
inventor for more than two years prior to his application 
was distinctly tendered in the bills of complaint, and was 
passed upon distinctly in Andrews vs. Carman, Andrews vs. 
Cross,and Andrews vs. Wright. Upen further examination it 
appears that a very large number of cases have been decided 
in the eireuit courts from 1541 down to the present time, 
distinctly construing the seventh section of the act of 1839 
as requiring consent or allowance on the part of the inventor 
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for more than two years before his application. It also ap- 
pears that this was the settled executive construction fol- 
lowed by the Patent Office for thirty years; that some ninety 
thousand patents had been granted while the act of 1859 was 
in force; that the official published “ rules and directions,” 
issued by the Patent Office in 1854, 1855, and 1869, dis- 
tinctly stated and advised intending applicants of this con- 
struction ; that, relying upon this settled judicial construc- 
tion and settled executive construction, very many patents 
(which are in the nature of contracts between the Govern- 
ment on the one side and the inventor on the other) have 
been entered into, and vested rights have accrued in these 
patents involving many millions of dollars, and in which 
rights many thousands have been and now are interested. 
Under these circumstances, whatever the opinion of this 
Court might be, if the true construction of this section were 
now before it as an original question, it would seem, upon 
the principles laid down in a number of decisions of this 
Court during the past few years, in which the principles of 
statutory construction are detined, that this Court will not 
how give a new construction, retroactive in its character, 
which would overthrow the judicial construction and the 
executive construction settled and followed in a vast number 
of cases by the courts and the executive department, upon 
the faith of which construction a very large number of con- 
tracts and vested rights depend. It seems, therefore, that on 
these principles of statutory construction that the appellants 
are fairly within the doctrine of stare decisis, and, under all 
the circumstances of the case, and in view of the great and 
conceded merit and value of the invention, should be entitled 
to a mandate of reversal. 
Respectfully submitted, 
JoserH C. CLAYTON, 
ANTHONY Q. KEASBEY, 
OF Counsel with Appellants. 


Newark, N. J., January 16, 1888, 
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Supreme Court of the United States. 


OCTOBER TERM, 1887. 


No. 16. 


ANDREWS er at. vs. HOVEY. 


Appeal from Circuit Court for the Southern District of Iowa. 


On PetITION FOR REHEARING. 


BRIEF IN SUPPORT OF PETITION, BY GEORGE TICKNOR CURTIS. 


Having been requested to aid the present application for 


a rehearing of this case, I respectfully submit the following 
observations: 

A motion for a rehearing in a case that has been decided 
and in which the decision has been publicly announced, 
necessarily addresses itself to the candor of the Court. It 
asks the Court so far to reconsider its conclusions as to per- 
mit the case to be again argued in whole or in part. In 
the present case | do not understand that the appellants ask 
for anything more than a re-examination of a question of 
law. If a doubt of the correctness of the decision arises in 
the mind of any member of the Court before a man- 
date has been sent down to the court below, I presume 
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that a rehearing will be allowed. The patent was by the 
decision declared void on a construction of a statute which 
had never before received that construction in this Court 
upon the same or a similar state of facts. About the facts I 
do not understand that there can be any dispute, so that if 
a rehearing should be granted it would, as I suppose, be 
confined to the question whether the Court was right in 
giving to the statute the construction which it did give. 
The view that I shall present of this question is not adopted 
pro hac vice. Itis a view which I have always held, and 
which, as I believe, has been held by the Bar generally, if 
not universally. If we have been wrong it is for this Court 
to correct us, but it seems to me that a fuller discussion than 
the question has yet received might be acceptable to the 
Court. I was not of counsel for the appellant, nor was I 
present when the case was argued, but I have understood 
that at the hearing the question on which the decision was 
made by the Court was not spoken to. Whatever caused 
the omission of the appellant’s counsel to argue it, | do not 
suppose that the Court, on a question so new, will be dis- 
posed to be very strict, but will be willing to receive and 
consider views that have not been presented. 

The proposition on which the case was decided is thus 
expressed in the syllabus note of the report in Andrews vs. 
Hovey, 125 U.S., p. 267: 


“The proper construction of § 7 of the act of March 
3, 1859 (5 Stat., 554), is that 1f more than two vears before the 
application for the patent the invention covered by it was in 
public use, whether with or without the consent of the sub- 
sequent patentee, the patent was rendered invalid.” 


The single fact on which the decision was based was that 
the invention was used in public, at Cortland, in the State 
of New York, by others than Green (the patentee) more than 
two years before the application for the patent. 
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It was not found by the Court that this public use by 
others was with the knowledge, consent, or allowance of the 
patentee. It was held by the Court that such knowledge, 
consent, or allowance was not necessary in order to invali- 
date the patent. It was not found by the Court that the 
patentee had, before his application, or at any other time, 
abandoned or dedicated the invention to the public; but it 
was held that its public use by others for more than two 
years prior to the application, ipso facto, invalidated the pat- 
ent obtained on that application, whether the patentee knew 
of that use or did not know of it. The effect of this con- 
struction is, that the use of the invention by others might 
be in a remote corner of the State of Maine and the paten- 
tee’s abode might be tn the farthest corner of California, yet 
the patent would be invalidated by such use, even if the 
patentee knew nothing about it. The question is, did Con- 
gress intend,in § 7 of the act of 1859, to make a law that’ 
would have that effect. 

In resolving this question the first thing to be determined 
is, What are the proper sources for interpreting § 7 of the 
act of 1859? In the opinion of the Court, delivered by Mr. 
Justice Blatchford, it is said that this statute is to be inter- 
preted in connection with §§ 6,7, and 15, of the act of 1836. 
Yet | observe that the act of S70, passed thirty-one vears 
after the act of 1839, is adverted to by the Court as affording 
some proof of the uwaderstanding of Congress respecting the 
meaning and intent of the act of 1859. In what I am re- 
spectfully to suggest [ shall first consider what light is 
thrown upon the interpretation of the act of 1859 by the act 
of 1836, which seems to me the only legitimate comparison. 
I shall then suggest that the act of 1870 affords no evidence 
of the true meaning and intent of the act of 1839, urless 
the former was a re-enactment of the latter, and I do not 
think that it was. 

The act of 1856 made the following provisions : 

Section 6 provided for the issuing of a patent for an in- 
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vention not known or used by others than the inventor be- 
fore his discovery or invention, and not at the time of his 
application for a patent, in public use or on sale, with his 
consent or allowance, as the inventor or discoverer. 

Section 7 provided for the issuing of a patent if, on exam- 
ination, it should not appear to the Commissioner that the 
invention had been made by any other person in this coun- 
try, or that it had been patented or described in any printed 
publication in this or any foreign country, “ or had been in 
public use or on sale with the applicant’s consent or allowance 
prior to the application.” 

Section 15 of the same act allowed to any person, sued as 
an infringer, the following defence, under the general issue 
that “the thing invented had been in public use or on sale 
with the consent and allowance of the patentee before his ap- 
plication for a patent.” 

This was a harmonious and consistent system, which gave 
ample scope for a defense against the validity of a patent 
founded on a public use or sale of the invention by any per- 
son, whether he obtained a knowledge of it from the patentee 
or from some one else, provided that public use or sale was 
with the consent and allowance of the patentee. And this 
effect would follow, no matter at what time before the appli- 
cation the public use or sale took place. Whether the use 
of the thing patented was icarned or derived from the pat- 
entee or from some one else, or the thing invented was put 
on sale by the patentee himself or by some one else, if the 
use or sale was public—that is, in public and op®nly—and 
if the patentee stood by and consented to or allowed that use 
or sale, the defense would prevail, at whatever time before 
the application for a patent the use or sale might have oe- 
curred. In other words, section 15 of the act of 1835. pro- 
vided for a mode of proving, under the general issue, that 
the patentee had by his own act waived or lost his right to 
obtain a patent before he applied for it. But it was made 
an essential element in this mode of invalidating a granted 
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patent that the right to obtain a patent had been thus lost or 
raived by the patentee’s own act. 

But section 7 of the act of 1859 was passed alio in tuitu- 
This section for the first time introduced a provision for the 
protection in a special manner of purchasers or constructors 
of single specimens of the thing patented, notwithstanding 
the subsequent grant of a patent for that thing. Such pur- 
chasers or constructors were allowed to continue the use of 
the specific article, without liabity to the patentee. What, 
then would be the effect of this on the validity of the patent? 
It was obvious to the framers of the section that the patent 
must not be left unguarded against the consequences of allow- 
ing such purchasers or constructors to continue to use the 
specific thing so purchased or constructed. Accordingly, 
they guarded the rights of the patentee against the general 
public by two provisions: Ist, that the effect of invalidity of 
the patent should not follow unless there was proof of an 
abandonment of the invention to the public; or, 2d, unless 
such purchase, sale, or prior use (that is, purchase or sale 
by or to a person who had bought a specifie article covered 
by the patent, or the prior use of that specific article), had 
been for more than two years prior to the application for the 
patent. If this was found to be the case In respect to the 
acquisition and use of the specifie article protected by the 
first clause of the section, the patent subsequently obtained 
would be invalidated. 

[can perceive no ground for the contention that § 7 of 
the act of 1839 intended to do anything more than to limit 
the effect on the validity of the patent of the acquisition of 
single specimens of the patented invention. The interests 
of purchasers or constructors of such specific articles are not 
only the principal, but they are the sule objects of the sec- 
tion. But then, in order to preclude any effect on the 
validity of the patent as against the general public of the 
protection extended to (hem (such purchasers or construe- 
tors), it was provided that the patentee should hold his right 
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against the general public, unless there was proof of aban- 
donment, or unless the purchase, sale, or prior use, by or to 
those individuals who had acquired the specific articles, had 
been for more than two years prior to the application for a 
patent. In this last case there was to be a conclusive pre- 
sumption that the inventor and patentee had treated the 
acquisition and use of his invention by the purchasers or 
constructors of the specific articles with the same intentional 
neglect and indifference as if he had stood still and allowed 
a general infringement of his patent by the public at large, 
provided the purchasers or constructors of the specific 
articles had used them for more than two years before his 
application for a patent. IL can discover in the section, 
either when construed by itself or when collated with other 
sections, no intention to fix a positive time before his appli- 
cation fora patent, during which infringements were to work 
a destruction of his patent, whether he knew of them or not. 
It seems to me thatsuch constructive consents to the destrue- 
tion of a patent, founded on nothing but the lapse of a 
certain time before the application, without any proof of 
knowledge on the part of the patentee, or anything to excite 
his diligence, are not to be favored. 

Moreover, I do not think that § 7 of the act of 1839, in 
any manner affected or displaced $$ 6, 7, and 15 of the act - 
of 1836. It went beyond the provisions of the act of 1536, 
by affording a certain protection to purchasers or construe- 
tors of specific articles which would otherwise infringe the 
patent, but it confined the effect of that provision on the 
validity of the patent to cases where they would be proof of 
the abandonment of the invention to the public, or where 
the purchase, sale, or prior use of specitie articles by such 
purchasers or constructors had been for more than two 
years prior to the application for a patent. The new ele- 
ment of time introduced by this section is confined to the 
eases Which arise under the section, and does not, I 
submit, extend to cases where infringers, or those who are 
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charged with infringement, set up the defences provided 
by the act of 1836. Section 7 of the act of 1839 did not repeal 
or displace the words, “with his consent or allowance,” so 
carefully used in $$ 6,7,and 15 of the act of 1836. All that 
$7 of the act of 1839 did was to omit those words in reference 
to the cases for which it made the new provision, namely, the 
cases of purchasers or constructors of the specitic articles. 
There was a reason for establishing in those cases what the 
learned Justice considered as “a period of limitation which 
should be certain” in its effect on the validity of the patent ; 
but the section does not extend that fixed period of time to 
cases where the defences available under the act of 1836 are 
set up, and it seems to me that it ought not to be held by 
construction to embrace these cases. Congress, in other 
words, did not intend, by $7 of the act of 1839, to strike out 
from $$ 6, 7, and 15 of the act of 1836 the words “ with his 
consent or allowance.” Such intent ought not to be inferred 
from the special and limited provisions of $7 of the act of 
1S3%). 

It follows, therefore,in my view, that in a case where a 
defendant seeks, under § 7 of the act of 1859, to show a pur- 
chase, sale, use, or construction within the time specified, of 
a specific article covered by the patent, he must show the fol- 
lowing things: Ist. That some person or persons purchased 
or constructed, prior to the application for the patent, spe- 
cifically, the newly-invented machine, manufacture, or com- 
position of matter covered by the patent,and he must claim 
the right to use, or vend to others to be used, that specific 
machine, manufacture, or composition of matter, without 
liability to the inventor or any one claiming under him. 
2d. That if the defendant means to go farther and to have 
the patent declared invalid by reason of such purchase, use, 
sale, or construction of the specific article by or to him or any 
one else, he must make proof of abandonment of the inven- 
tion to the public, or that the purchase, sale, or prior use or 
construction of the specific article was by more than two 
years anterior to the application for the patent. 
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But if any defendant who is sued as an infringer does not 
claim exemption from the claim of the patentee because 
he purchased or constructed a specific article that is within 
the claim of the patent, and does not show that the patentee 
consented to and allowed the prior use of his invention, 
which is relied upon to invalidate the patent, the pat- 
ent must, by force of the act of 1856, remain good. In 
such a case it is immaterial how long before the application 
such use continued, or when it occurred, provided it was a 
public use and was with the consent or allowance of: the 
patentee. ; 

I know not how else to interpret §§ 6, 7, and 15 of the act 
of 1836, which certainly were not displaced or repealed by 
§ 7 of the act of 1839 or by any other part of it. In my 
view, the act of 1836 stands and governs this case, and the 
case cannot be brought within § 7 of the act of 1559, unless 
the defendant makes the proofs which I[ have above indi- 
cated. 

I agree with the Court that under § 7 of the act of 1839 
it is immaterial whether the purchaser or constructor of the 
specitic article purchased from the patentee or from some 
one else, or learned how to construct it from the patentee or 
some one else. The point on which I differ from the court, 
deferentially and respectfully, is in attributing to § 7 of the 
act of 1530 an intention to remove the words “ with this con- 
sent and allowance ” from the very plain provisions of the 
act of 1836, where they are repeated three times. The act 
of 1839 and the aet of 1836 ean be construed together and 
made entirely harmonious without Imputing any such effect 
to § 7 of the act of 1839, which was passed for the special 
purpose of protecting purchasers or constructors of specific 
articles that are the same thing which is covered by the 
subsequently granted patent. 


There is another point which I-desire respectfully to bring 
to the attention of the court. Section 7 of the act of 1839 
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speaks only of a specific machine, manufacture, or composi- 
tion of matter when purchased by or sold by or to any per- 
son or used or constructed by any person. It says nothing 
about an art or an improvement in an art, or a process. A 
well may be dug, sunk, or driven, but it is not a machine, 
a manufacture, or a composition of matter. It may require 
machinery to make it, whether it be dug, sunk, or driven, 
and that machinery may or may not be patented ; but the well 
itself, whether dug, sunk, or driven, is not an article that 
ean be purchased or removed. [ do not understand that 
the driven-well patent, so called, granted to Green, describes 
or claims anything but a process,an improvement in the 
art of making wells. If the framers of § 7 of the act of 1839 
had included in it arts and processes, they could not have 
adjusted its provisions to what they meant to accomplish. 
ut to return to that section: After the passage of the act 
of 1836, there was, as there is now, something of a clamor 
that “innocent purchasers,” so called, of a machine, manu- 
facture, or composition of matter, who had acquired the 
article before a patent for it had been issued, be protected 
against the claim of the patentee to some extent and in some 
manner. It was a reasonable demand under some circum- 
stances. ‘To meet and satisfy that demand Congress passed 
the seventh section of the act of 1839, which repealed no part 
of any formor act, but was entitled “An act in addition to 
former acts,’ and was strictly so. Between the act of 1839 
und the act of 1870 a period of thirty-one years elapsed, 
during which the patent system was regulated by the laws 
of 1836 and 1839 in all matters touching the validity of a 
patent. In that period there was a great deal of patent liti- 
gation. Astute and able counsel and learned and able judges ‘ 
were concerned in the administration of the law. Defenses 
were prepared and argued, based on the provisions of the 
act of 1836, which required that, in order to invalidate a 
patent by reason of public use or sale of the invention before 
the application for a patent, the consent or allowance of the 
2—C 
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inventor or discoverer must be shown. The struggle always 
was on this issue whenever it could be raised. On this issue 
the courts passed, both in actions at law and suits in equity. 
In the former submitting the facts to a jury, with proper 
instructions as to what was to be found, and, in the latter, 
the findings of fact being made by the Court itself. All this 
while § 7 of the act of 1859 was in operation, and no one 
thought of resorting to it as a statute which had swept away 
the “consent or allowance” of the inventor, and made a new 
law under which a patent could be invalidated by showing 
a purchase, sale, or construction of the specimens of the pat- 
ented thing, without also proving abandonment of the in- 
vention to the public, or that the purchase or sale or use or 
construction had been for more than two years prior to the 
application for a patent, and had been a purchase or sale or 
use or construction by the persons claiming the special ex- 
emption from the claim of the patentee which the statute 
Was passed to provide for. It may perhaps be said that 
such cases of prior purchase, sale, or use or construction 
were rare, and therefore that during the long period of 
thirty-one years the courts were not called upon to deter- 
mine the meaning and operation of this seventh section of 
the act of 1839. But the answer to this suggestion is that 
such cases were not rare, as is evidenced by the fact that 
after the passage of the act of 1836 there was a demand 
made for some provision to meet them, and Congress met 
that demand, not by repealing or displacing the provisions 
of the act of 1556, but by making a special statute to cover 
a special class of cases. 

I cannot agree with the Court that the contention of the 
appellant would require an “interpolation” of the words 
“eonsent and allowance” into $7 of the act of 1839. If 
those words were not in a previous law, which was in fall 
operation before and after the passage of the law of 1839, 
and if that previous law did not cover, as it manifestly did, 
all the defenses against the validity of a patent that could 
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be raised by prior purchase or sale, or use, or construction of 
the invention excepting in the special cases covered by § 7 
of the act of 1839, then I should admit that it would require 
“interpolation ” to get the words “ consent and allowance” 
into that section; but the section leaves the provisions of 
the act of 1556 just where it found them, and in respect to 
the special cases for which it makes provision, it makes its 
own rule, which requires that there shall either be proof of 
abandonment to the public, which, of course, involves 
knowledge, consent, and dedication of the invention to the 
public, or else that the purchase, sale, or prior use, or con- 
struction by or to the person or persons who acquired spe- 
cific articles which would otherwise infringe the patent had 
been for more than two years prior to the application. 

‘The court in its opinion lays considerable stress upon the 
provisions of the act of 1870, as having some reflex influ- 
ence upon the proper construction of the act of 1839, § 7; 
but the aet of 1S70 was an act to consolidate, revise, and 
amend all the formeracts. It materially changed the former 
system in respect to the causes for which and the modes by 
which a patent could be invalidated. In its 24th section it 
authorized the issuing of a patent if the invention had not 
been patented or described in a printed publication in this 
or any foreign country before the applicant’s invention or dis- 
covery thereof, and had not been known or used by others 
in this country, and not in public use or on sale for more 
than two years prior to his application, unless the invention 
was proved to have been abandoned. This so far changed 
the conditions on which a patent could be granted as to 
strike out from § 6 of the act of 1856 the qualification of the 
prior publie use or sale imposed by the words “ his consent 
or allowance.” 

Section 37 of the act of 1870 made this provision : “ That 
any person who may have purchased of the inventor, or 
with his knowledge and consent may have constructed any 
newly-invented machine, or other patentable article, prior 
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_ to the application by the inventor or discoverer for a patent, 
or sold or used one so constructed, shall have the right to 
use and vend to others to be used, the specifie thing so made or 
purchased, without liability therefor.” 

By section 61 of the act of 1870 it was enacted that, in any 
action for infringement, the defendant might prove on the 
trial,as a defence, among other things, that the thing patented 
“had been in public use, or on sale, in this country, for 
more than two years before his [the inventor's] application 
for a patent, or had been abandoned to the public;” and if 
the proof should be made, judgment should be rendered for 
the defendant. 

So that the act of 1870 left, for all cases which it was to 
govern, the element of knowledge and consent only in those 
cases 1n Which the purchase had been made of the inventor, 
or the article had been constructed with his knowledge and 
consent. But, as the act of 1S70 saved all rights that had 
accrued under the act of 1859, the latter is to be construed, 
I submit, without any reference to the understanding of a 
Congress respecting its meaning which legislated thirty-one 


years after its passage, and to a considerable extent made a 
new body of law applicable to rights accruing after 1870. 
Sut it is worthy of remark—which, [ trust, the Court will 
excuse me for reiterating—that neither the act of 1859 nor 
this act of i870, in the provisions for the benefit of purchas- 
ers or constructors, makes any mention of arts or processes. 
Section 7 of the act of 1839 speaks of any newly invented 
machine, manufacture, or composition of matter. Section 
37 of the act of 1S70 speaks of any newly invented machine 
or other “patentable article,” which words are surely not 
apt words to deseribe an art or process, and an artor an im- 
provement in an art is one of the four great patentable ob- 
jects, and stands foremost in the enumeration in all our 
laws. An art oran improvement inan art was not Included 
in any of these provisions, designed for the special protection 
of purchasers or constructors of concrete movable things, 
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for the obvious reason that they cannot be the subject of a 
purchase, sale, or construction as a machine, manufacture, 
or composition of matter can. It would require legislation 
of a very different character to subject a patented art or im- 
provement in an art to the same provisions for innocent 
purchasers or constructors to which patented machines, 
manufactures, or compositions of matter have been sub- 
jected. There is no legislation that puts an art or an im- 
provement in an art on the same footing in this respect asa 
machine, manufacture, or composition of matter. Some 
persons may think there ought.to be such legislation; but 
it does not exist; and I faney that if it were attempted there 
would be found to be insuperable difficulties. 

An art or a process can in one sense be purchased—that 
is, knowledge how to work it can be purchased from a pat- 
entee or any one who understands it. But it is not a con- 
crete and specifie article that can be bought or sold. In this 
vase, the driven-well, when it is made, cannot be bought or 
sold by itself, although the portion of the earth’s service 
where it has been made can be a subject of sale, if it has an 
owner. For this reason, I contend that this case is not 
within § 7 of the act of 1839, and that the validity of this 
patent cannot be attacked under that section. It can be 
attacked only under the act of 1836. 

| submit this point as one that is not passed upon or con- 
sidered by the Court in the opinion pronounced by Mr. Jus- 
tice Blatchford, and, whether it was or was not argued at 
the hearing, I do not apprehend that the Court will wish to 
have it inferred from its decision that it considers arts and 
processes as embraced in § 7 of the act of 1859. 

It may be well to say something concerning the observa- 
tions of Mr. Justice Bradley in Elizabeth vs. Pavement Co., 
97 U.S., quoted by Mr. Justice Blatchford at the close of the 
opinion in the present case as having “indicated” the 
proper construction to be given to section 7 of the act of 
1835v. 
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In Elizabeth vs. Pavement Co. there was an issue whether 
a single use in public by the inventor himself was for the pur- 
pose of an experimental test of the value of the invention or was 
such a public use as would invalidate the patent. Being a use 
by the inventor himself it was, of course, with his knowl- 
edge. It did not raise the question of abandonment. The 
Court found, on the evidence, that the use was merely ex- 
perimental, and, therefore, did not affect the patent. In de- 
elding this point Mr. Justice Bradley made the observations 
quoted. What he said about abandonment of an invention 
and the effect of the law of public use or sale was merely 
obiter, and did not put any authoritative, construction on 
section 7 of the act of 1859. He speaks, it is true, of sec- 
tions 6, 7, and 15 of the act of 1836 being “qualified” by 
section 7 of the act of 1839; but what that qualification, if 
any was, he did not decide, and it was not involved in the 
issue. 

Abandonment or dedication to the public of an invention 
might be proved without any statutory provision. It is like 
the abandonment or dedication to public use of any other 
private property. It operates as a species of estoppel, pre- 
venting the private owner from asserting his exclusive 
ownership in property of which he has made a gift to the 
public by his acts in pays. In the ease of a patentable in- 
vention the abandonment or dedication may tuke place 
before the application for a patent or after a patent has been 
issued. But whether it occurs before the application or 
after a patent has issued, or at any intermediate time, what 
is to be proved is that the inventor or patentee gave up 
his property in the invention or in the thing patented to 
the unrestricted use and enjoyment of the public at large. 
This might be proved in any suit for infringement, without 
statutory provision for such a defense, upon the general 
prineiples of law applicable to all rights of property, and, 
so far as the statutes which regulate patent rights have pro- 
vided for this as a specific defense, “abandonment to the 
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public” means in those statutes the same thing that it means 
under the general principles of law, and is to be proved in 
the same way. Wheu the proof has been made, the effect 
is that the inventor or patentee is estopped from asserting 
his exclusive ownership. 

But there is a clear distinction between an abandonment 
or dedication to public use of an invention or of a thing 
patented, and the publie use, sale, purchase, or construction 
by individuals of specifie articles which are covered by the 
patent. The former is to be proved by a continual permis- 
sion of the patentee or inventor to allow any person to use, 
vend, or construct the thing pafented, without any interfer- 
ence, for a period of time long enough to warrant the in- 
ference that the owner of the patent has given up his exclu- 
sive right to the publie at large. The latter is to be proved 
by following the provisions of the statute law, which have 
given a limited operation to such isolated instances of indi- 
vidual use, purchase, sale, or construction of the thing 
patented. Undoubtedly, abandonment or dedication is to 
proved by accumulated instances, more or less, of use, sale, 
purchase, or construction, by others than the inventor or 
patentee, without objection on his part. 

Bat where a statute makes special provision for a limited 
class of cases, consisting of individual instances of use, sale, 
purchase, or construction of specific articles, designed to 
alford a protection to them, as distinguished from the public 
at large, the defence is not made by or under the issue of 
abandonment or dedication to the public at large, but it is 
made under a limited issue, and the proof must follow the 
provisions of the statute in working out the effect of inval- 
idating the patent. Under this issue the estoppel of the 
owner of the invention or patentee does not arise or result 
from the proof. There arises an issue whether, by the effect 
of the use, sale, purchase, or construction of the specific 
articles by individuals who claim a special exemption from 
the claim of the patentee, the patent bas become invalli- 
dated in toto. 
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In determining this issue, which is an issue of law, the 
limitations which the statute introduces on the effect of the 
proof upon the validity of the patent must be observed, 
and if there is a prior statute unrepealed which covers all 
the cases of prior use and requires it to be with the consent 
or allowance of the patentee, the limitations‘of their effect 
on the validity of the patent introduced by the later statute 
in a special class of cases, must be construed and applied in 
harmony with the former statute and not in derogation of 
it, ut res magis valeat quam pereat. 

Whether Mr. Justice Bradley had this distinetion in his 
mind when he penned the remarks in Elizacthh vs. Pave- 
ment Co, or did not have it, we respectfully and earnestiy 
request that the distinction may be adverted to by the mem- 
bers of the Court in examining the grounds for the present 
motion. | 


Geo. Ticknorn CUrRTIs, 
Of Counsel with Petitioners— Appellants. 


Wasninaton, D.C., 
January 16, 1888. 
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Suggestions in Support of Petition for 
Rehearing. 


AN ANALYSIS OF THE SUPREME COURT 
DECISION IN ANDREWS -¢. HOVEY. 


The keystone of the Supreme Court opinion in 
this case is embodied in the following language, 
quoted therefrom: 


‘The plain declaration of the second part of the 
section (referring to Section 7 of the Patent Act of 
1839) is that where the purchase or construction of 
the machine or article took place more than two 
vears prior to the application for the patent, or where 
the use or sale by the person who so purchased or 
constructed the machine or article took place at a 
time more than two years prior to the application, 
the patent becomes invalid.’ The statutory lan- 
guage thus characterized is: ‘‘No patent shall be 
held to be invalid, by reason of such purchase, sale, 


2 


or use prior to the application for a patent as afore- 
said, except on proof of abandonment of such in- 
vention to the public ; or that such purchase, sale, 
or prior use has been for more than two years prior 
to such applicatien for a patent.” If the words 
‘in either of which excepted cases the patent shall 
be held to be invalid were added to that statutery 
language, then the characterization of the Court 
would be nearly correct; but in the absence of 
those words, and in the absence of all words of 
similar meaning, the most that can be said is that, 
what the Court denominates a ‘* plain declaration” 
is an ‘hypothetical implication” of the statute. 
Whether that hypothetical implication is the true 
implication, is the precise question upon which the 
construction of the statute depends. 

The statutory language, under inspection, con- 
templates general cases, and it also contemplates 
exceptional cases. The exceptional cases are of 
two kinds; first, cases of abandonment: and sec- 
ond, cases of purchase, sale-or use more than two 
years prior to application; and the general cases 
include all other kinds. The statutory language 
affirms validity of the general cases; but of the 
exceptional cases, it affirms nothing whatever. To 
ascertain the law relevant to the exeeptional cases, 
it is therefore necessary to go to some statute or 
some precedent that does affirm something about 
them. Pennock ». Dialogne, 2 Peters 1, 1829. is 
such a precedent ; and it affirms that patents he- 
longing to the first class of exceptional cases are 
void. Section 15 of the Patent Act of 1836, is sueh 
a statute : and it affirms that patents of a larger 
class, which includes the seeond exceptional class, 
shall be void, where the public use or sale was with 
the consent and allowance of the patentee: while 
Sections 6 and 7 of the same Act provide that  pat- 
ents of the same larger class shall be valid, notwith- 
standing any prior public use or sale which oceurred 
without such consent and allowance. The patent 
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involved in this case belongs to the second excep- 
tional class, and the public use that occurred was 
without the consent or allowance of the patentee, 
and therefore that patent is valid notwithstanding 
that public use. 

The error involved in the above stated hypotheti- 
cal implication of the Court, can also be detected 


_by means of formal logic, as thus: <All true rea- 


soning is necessarily syllogistic. The fundamental 
maxim of svilogistic reasoning is that, whatever is 
predicated universally of any class of things, may 
be predicated in like manner of anything compre- 
hended in that class. Every valid argument can 
be reduced to such a predication, or to a series of 
such predications, But the argument of the Court 
in this case cannot be thus reduced. That argu- 
ment predicates a particular thing (invalidity) of 
two particular kinds of patents ; not because they 
belong to a class of which. the statute predicates 
invalidity, but only because they are excepted out 
ofa class of which the statute predicates validity. 
Put in syllogistie form, the argument of the Court 
would read as follows: “* The statute affirms valid- 
itv of all the members of a class of patents, except 
those which belong to two specified sub-classes of 
that class. The driven well patent belongs to one 
of those sub-classes. Therefore, the statute affirms 
invalidity of the driven well patent.” This conelu- 
sion is plainly fallacious ; and this particular sort 
of fallacy is so well recognized by logicians that it 
has received a name, by being denominated ‘an 
illicit process of the major term” (Whateley’s 
Elements of Logie : Book 3, See. 7). To eliminate 
the fallacy, it is necessary to restate the conelusion 
as follows: ** Therefore the statute does not affirm 
the validity of the driven well patent.” That con- 
clusion leaves the validity of that patent to be af- 
firmed or denied by some other statute; and the 
Statute of 1836 undeniably affirms that validity. 

W here validity is affirmed of all the members of 


ee 
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a class of things except two, invalidity is not 
thereby affirmed of those two things ; because their 
exclusion from the general affirmation of validity, 
may have been made for the purpose of assigning 
those two things to more detailed treatment else- 
where; and there affirming their validity under 
some circumstances, and theirinvalidity under other 
circumstances. Indeed, that was the case with the 
statutory language under inspection. That lan- 
guage neither affirms nor denies the validity of a 
patent granted foran invention, a specimen of which 
was purchased, sold or used more than two years be- 
fore the application for that patent. That statutory 
language simply leaves such patents alone, to stand 
or to fall under the already existing law: precisely 
as it would have done if the words “in either of 
which exceptional cases the validity of the patent 
shall depend upon the existing law.’ had been ad- 
ded to the statute. The previously existing law is 
plainly set forth in the Act of 1836, and that Act 
affirms invalidity of such patents under some cir- 
cumstances, and affirms their validity under other 
circumstances. The latter circumstances are those 
which attended the prior use of the invention cover- 
ed by the patent involved in this case; and the de- 
monstration is therefore complete, that said) patent 
is valid, notwithstanding that prior use. 
ALBERT H. WALKER. 

HARTFORD, C71. 
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Supreme Court of the United States. 


OCTOBER TERM, 1887. 


No. 16. 


WILLIAM D. ANDREWS er At. 
vs, 


GEORGE HOVEY. 


Letter from George Ticknor Curtis, to accompany the 
Second Petition for a Rehearing. 


Wasnineotron, D. C., March 2, 1888. 
Joseru C. Clayton, Esq., 
140 Nassau St., New York. 
My Dear Sir: When, at your request, I had read the 
Opinion of the Court affirming the deeree of the circuit 
court, which had dismissed the bill in the case of Andrews 


vs. Hovey, and had also examined the record, I saw that 


the case presented two principal questions; 


“Ist. What is the true construction of $7 of the 
Act of 1839? 


“2d. Is the so-called driven-well patent within 


2 


that section, and liable to be declared void on a state 
of facts and a construction of the section such as 
would justify that result in the case of a patent for 
‘a machine,’ ‘a manufacture,’ or ‘a composition of 


matter ?’” 

The first of these questions was not argued orally at 
the hearing. For reasons which need not be here re- 
peated I was firmly convineed that the Court had erred 
in its construction of §7 of the Act of 1839, even if the 
driven-well patent is to be considered as within that sec- 
tion. I did not hesitate, therefore, to advise a petition for 
a rehearing; taking it for granted that when respectable 
counsel certify to the court that in their opinion a serious 
mistake of law has been made in the decision of a case, the 
Court will permit, within such limits as it sees fit to pre- 
scribe, an oral argument upon the point in question. This 
has been done heretofore, the most recent instance being the 
ease of Emigrant Company vs. County of Adams, 100 U.S., 
page 61. This case was argued at October term, 1575, and 
was reargued at October term, 1879. On the reargument 
the Court reversed its decision made on tlhe first argament. 
This is apparent from the context of the opinion pronounced 
by Mr. Justice Bradley, after the reargument. It appears 
that at the conclusion of the first hearing the Court arrived 
at and announced a certain result upon a mixed question of 
law and fact; bat “on more mature reflection,” said Justice 
Bradley : 

“After hearing additional argument we are satisfied 
that such a result did not necessarily follow.” 


Perhaps it will be said in the present case that the Court 


> 
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has given “more mature reflection” to the question in- 
volved, on your petition for a rehearing; and, after having 
reviewed the subject sees no reason to change its conclusion. 
But the answer to this suggestion is that this result has 
been reached without the “additional argument” which 
was allowed in Emigrant Co. vs. County of Adams, in 
which the counsel on both sides were heard in a new argu- 
ment on the whole case. This was the course that I sup- 
posed would be taken sub modo in the present case. The 
briefs which were filed in support of your petition for a re- 
hearing were framed in accordance with the rule of the 
Court, which requires the grounds of such an application to 
be distinetly set forth ; and although those briefs elaborately 


_ discussed what we supposed to be the erroneous construction of 


the statute, they were ex parte assignments of the reasons for 
granting a rehearing. The Court has not had the benefit 
of a discussion of this question by counsel on both sides, but 
has announced, through Mr. Justice Blatchford, that it is 
satisfied with its first view arrived at after the first argu- 
ment. Now, as I understand, the whole object and value 
of a rehearing consist in the opportunity it affords for a 
fresh discussion of the ease by counsel on both sides, and 
the petition for a rehearing and the briefs filed in support 
of it are nothing but an er parte assignment by the peti- 
tioner of the reasons why the rehearing should be granted. 
In the case of Emigrant Company vs. County of Adams it 
appears that the reargument was made for the appellee by 
the same counsel who appeared at the first argument, but 
that for the appellant other counsel were heard who were 
not the same as those who argued on the first hearing. 
Notwithstanding its first conclusion, the Court, aided by ¢ 
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full discussion on both sides, reversed the decree of the cir- 
cult court, which would have stood but for the reargu- 
ment. 

I am quite aware that rehearings are not a matter of 


right; that the losing party or his counsel often have to ac- 


quiesce In decisions which they think wrong, and that public 
convenience requires that rehearings should not be en- 
couraged. Still they are, under proper circumstances, allowed ; 
and when respectable counsel show such grounds for a reargu- 
ment, as we have shown in this case, it seems to me that 
the reargument should be allowed. For, it is to be remem- 
bered, that the whole purpose of a reargument is to elicit 
views Which have not been presented on the first argument, 
by a discussion at the bar participated in by both sides. To 
decide that there shall not be a rehearing because the Court 
is satisfied with its first conclusion on the statements and 
points urged by the petitioner when he asks for a reargu- 
ment on which his opponent shall be heard and he shall be 
heard in reply, is not, | apprehend, what suitors and counsel 
have reason to expect. 

But the question now recurs, what is your duty to your 
client and to the Court, under the existing circumstances ? 
The question of your duty to your client needs no special 
consideration. You are bound to do everything for him 
that the law permits. But I do not hesitate to say that the 
duty of counsel to the Court alike requires, when conscien- 
tiously convineed of the error of a decision, especially on 
the construction of a statute involving vast Interests of prop- 


erty—lhitherto not interpreted as the Court have recently 
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interpreted it—that every effort should be made to procure 


that “ more mature reflection ” to which Justice Bradley re- 
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ferred, and which cannot be had without a reargument in 
which both parties may be heard. I see, therefore, no reason 
why there should not be a second petition fora rehearing, and 
I see many reasons why there should be. I need not enlarge 
on those reasons, but there is one of them, urged in your 
second petition, that is of far-reaching importance. Noth- 
ing has more strongly insured the stability of our Federal 
jurisprudence and the confidence reposed in the Supreme 
Court of the United States than the adoption of and con- 
stant adherence to the doctrine that when a construction of 
a statute has been followed for a long course of years by the 
department of the Government charged with its administra- 
tion, and important rights of property have become vested 
on that construction—and more especially when the current 
of judicial authority has followed that construction—it is 
not to be disturbed by theoretical reasoning the other way. 
The most important thing to be ascertained in the present 
case is, Whether it does not come within this doctrine, even 
if is assumed that the patent in question is within § 7 of 
the act of 1839. This cannot be ascertained if the Court 
will not permit a reargument of the true construction of that 
section; nor can it, without such reargument, be safely de- 
termined what weight is to be given to the former adminis- 
trative and judicial interpretation of that section, for until 
now the attention of the Court has not in this ease been 
specially directed to that inquiry. 

We could easily undertake to criticise and answer the 
argument made by the Court in its opinion denying the 
first petition for a rehearing, as if the Court were our adver- 
sary; but the Court is not our adversary. It would not be 
decorous or practicable for us to discuss an argument made 
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by the Court as we would discuss or encounter an argument 
made at the bar by the appellee. Yet, without an oppor- 


tunity to meet the appellee on this question of the true con- 
struction of § 7 of the act of 1859, and to controvert his con- 
struction, [| do not see how the Court can consider that we 
have had what we ought to have, or that the Court itself has 
had the aid of that free criticism and discussion which an 
oral argument atthe bar can alone give. In the first pe- 
tition for a rehearing, and now in the second, we have 
aimed only to show the importance of the question in- 
volved, as reasons why the Court, in accordance with 
precedents, should allow a reargument on this special point. 
We are met by an elaborate argument on the part of the 
Court as an answer fo us on the question which we desired 
to have discussed at the bar by counsel on both sides. We 
did not expect or desire, on our ex parte application for a re- 
hearing, to convinee the Court that we are right in our con- 
struction of the statute; and if the petition and briefs had 
produced this conviction, we did not suppose that it would 
be announced without having fhe point specially argued at 
the bar. For the same reason we did not expect that the 
first decision of the Court, made after the first hearing, 
would be reaflirmed without such reargument. 

It is embarrassing, not to say distressing, to make these 
suggestions; but an apt illustration of the reasonableness 
of our complaint arises on the opinion of the Court denying 
the first petition for a rehearing. It is said in that opinion 
that this is not a case in which the doctrine of a long-con- 
tinued administrative construction of a statute apples; that 
it is not a question of executive administration, but one of 


judicial construction. Undoubtedly we are in a court—in 


% 
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the court of last resort—and until the ‘construction of a 


statute has been settled by this Court it has not been finally 
and authoritatively determined. But unless former cases 
in which this Court has acted on this doctrine have been 
wrongfully decided, the construction of a statute, followed 
for a long course of years by the department charged with 
its administration, although not binding on the judiciary, is 


ée 


far more than “some evidence of its proper construction.” 
It has been followed by this Court, especially where im- 
portant rights of property have become vested under it, and 
where to overturn it would produce injustice and wrong. 
But whether this particular case is or is not within that 
doctrine, is a point on which, as it seems to me, the Court 
should hear an argument at the bar, participated in by 
counsel on both sides. We could easily contend, on a long 
line of precedents, that this case is plainly within that doe- 
trine. But, as the case now stands, this would be a conten- 
tion in which we should have to regard the Court as our 
adversary, because we have been told by the Court, before 
the point has been argued, that the case is not one to which 
that doctrine applies. 

With regard to the second question above stated, namely, 
whether this patent, being a patent for an art or a process, 
is within the provisions of § 7 of the act of 1839, and so is 
liable to be declared void on a state of facts and an interpre- 
tation of the statute which would justify that result in the 
ease of a patent for a machine, a manufacture, or a compo- 
sition of matter, it 1s perfectly plain that this point is not 
touched in the first opinion pronounced by Mr. Justice 

slatchford and reported in°125 U.S., p. 269. 
On the first petition for a rehearing, the case of McClurg 


8 
vs. Kingsland was'referred to, as one that did not militate 


against, but confirmed, our construction of the statute in 
question in respect to the distinction between an art or pro- 


cess and a machine, manufacture, or composition of matter ; 
and the authority of Judge Story was alluded to in the case 
of Pierson vs. The Eagle Screw Co., to show the true and lim- 


ited meaning of the decision in MeClurg vs. Ningsland. 


Now, whether McClurg vs. Ningsland is or is not on aJl fours 
with the case of the present patent; whether it does or does 
not govern this case; whether Judge Story’s interpretation 
of McClurg vs. Ningsland was correct or incorrect; whether 
the present case is. distinguishable or undistinguishable 
from McClurg vs. Kingsland—are all questions on which we 
expect to be heard at the bar. But in its second opinion, 
refusing a rehearing, the Court decides these questions with- 
out hearing the argument at the bar for which we asked. 
This is another illustration of what we cannot help feeling 
was not according to us what we had reason to expect would 
be granted, for the answer to our first petition and to the 
suggestions of our brief comes from the Court, without hear- 
ing the point argued at the bar, and that answer we cannot 
discuss as we should discuss the point in an oral argument, 


if the Court had announced no conelusion on the subject. 


Upon the whole matter, embarrassing as it is, I do not see 
how a second application for a reargument of the two ques- 
tions above stated can be avoided. I have a strong sense of 
the duty which counsel owe to the Court, as well as to their 
client, when there is so much reason as there is in this case 
for the conviction that the Court-las given a wrong construc- 
tion to a statute. If there is to be no rediscussion of these 
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questions allowed in the present case the result must neces- 
sarily be that this patentee, or any other who is in the like 


situation, must litigate these questions again, and bring them 


here. But these questions arise distinctly and pointedly on 
the present record; and Iam unable to perceive why they 
should not be decided after, and not before, a rearqument. The 
question of the true construction of the two clauses of § 7 of 
the act of 1859 is not a moot point, or a point gotten up for 
the purpose of obtaining an abstract decision. It is a point 
in the merits of this very case; and the equity and pro- 
priety of dismissing the complainant’s bill and declaring his 
patent void under the provisions of that section turns 


upon It. 
| am, my dear sir, very truly yours, 


(ie0. TicKNOoR CURTIS. 


Supreme Court of the Anited States. 


OCTOBER TERM, 1887. 


No. 16. 


WILLIAM D. ANDREWS ert AL. 
rs. 
GEORGE HOVEY. 
PETITION FOR ORAL REHEARING 


We trust that this petition for an oral rehearing may not 
be deemed Importunate. 

But even the appearance of importunity should not deter 
us from asking for that which is reasonable and right. 

We therefore pray that, for the reasons set forth In our 
former petition and for such further reasons as will be ad- 
duced at the hearing, the Court will permit us to argue 


orally the question of law involved in its decision— 
Because— 
I. The new construction given by the Court overrides— 


a. Long-settled judicial construction. 


b. Long-settled executive construction. 
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II. It destroys or impairs constitutional rights vested in 
contracts (many thousand patents) which were made and acted 
under before any court or oflicer ever gave the new construc- 
tion and after the establishment by the courts and the Patent 


Office of the construction we urge. 


II]. It is contrary to the principle which requires the acts 


of 1836 and 1859 to be construed in pari materia; so con- 
strued the ameliorating statute of 1839 cannot abridge the 
benefits of the act of 1856. 


The unvarying executive and judicial construction which 


revailed from 1839 to 1878 was that. under the acts of 
| 


1836-1859, construed in part materia, more than two years’ 
use in public, after invention and before application, did 
not render a patent invalid, wia/ess such use was with the 
consent or allowance of the patentee. The wew construction 
eliminates consent or allowance from those acts and defeats a 
great inventor upon proof of a very limited surreptitious use 


without his consent or allowance. 


IV. Inorder tosustain the new construction (which Judge 
Blatehford first suggested in the case of Egbert vs. Lippman, 
ten years after the grant of the patent in suit, and which 
suggestion has never been followed except in this case) the 
Court will havé to not only overrule four opinions of this 
Court and the opinions of nine supreme court and _ fifteen 
circuit court judges on the precise point involved, but will 
have also to overrule the great and settled primeiple that, 
Where there has been long-established executive construction 
or long-established judicial construction, and rights of prop- 


erty have accrued on the faith of such construction, no new 


{ 
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rule of construction will have any retroactive effect, so as to 


impair such rights. 

Douglas vs. Pike Co. (Waite, Chief Justice), 101 U.S., 
- 677. 

Boyd vs. Alabama (Field, justice), 94 U. 8., 645. 

Brown vs. U.S., 118 U.S., 558. 

The Laura (Harlan, justice), 114 U.S., 411. 

U.S. vs. Pugh, 99 U. S., 265. 

U.S. vs. Johnston (Harlan, justice), 124 U.S., 253. 


In the recent ease of United States vs. Johnston (124 U.S., 
253), decided January 9, 1888, Mr. Justice Harlan said: 

“In view of the foregoing facts, the case comes fairly 
within the rule, often announced by this Court, that the con- 
temporaneous construction of a statute by those charged with 
its execution, especially when it has long prevailed, is entitled 
to great weight, and should not be disregarded or overturned 
except for cogent reasons and unless it be clear that such 
construction is erroneous. (Edwards v. Darbey, 12 Wheat., 
206, 210; U. S. +. Moore, 95 U.S., 760; Hahn v. U.S., 107 
U.S., 402; 2 Sup. Ct. Rep., 494; U.S. v. Philbrick, 120 U. 
S., 52,59; 7 Sup. Ct. Rep., 413.)” 


In the case at bar “those charged with the execution ” of 
the statute in question were the officers of the Patent Office 
and the Secretary of the Interior. From 1839 to 1870, up- 
wards of thirty-one years, these officials invariably acted 
under the construction for which appellants contend ; and 


in 1 McArthur are found very many cases on appeal from 


{ 


decisions of the Patent Office, in which appeals the Court 
also invariably sustained, that ancient construction. 

We submit that our case is clearly within the principle 
declared in the above-cited Supreme Court cases. 


a S| re? 


Also see pages 73-76, Brief on former Petition. 
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This principle alone gives to decided cases “ authority ’ 
for future cases. 

To overrule this great constitutional principle would in- 
flict incalculable injury upon the Court and its authority, 
and would leave suitors subject to constant changes of con- 


struction, according to the humor of each succeeding Court. 


~V. For, although theoretically every member of the Court 

knows every case in practice, as we understand, accurate 
knowledge of a case rarely comes to all the Court, except 
when the case is orally and carefully argued before the 
whole bench. 

Where a great and vital constitutional principle of law is 
at stake the whole Court should ora//y hear and fully deter- 
mine. 

For this reason and believing that the main question, and 
a grave one, is as to the authority of the Court to impair 
vested property rights by a new and retroactive construction, 
first made long after the vesting of such rights, and these 
points not having been oraliy presented, and believing that 
oral argument and discussion with the Court Is the most 
valuable means for arriving at the merits of a legal question, 
and believing that a just construction and application of the 
law is the aim of this honorable Court, we earnestly pray 
that the mandate herein be withheld, and that we be granted 
opportunity for oral argument upon the points indicated in 
this petition and in our former briefs. 

Respectfully submitted, 


Josepn C. CLayTon, 
Anruony Q. KEASBEY, 


Of Counsel with Appellants, Petitioners. 


New York City, February 28, 1888. 
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PACIFIC NATIONAL BANK OF BOSTON, &C., VS. GEORGE MIXTER. 1 


1 Unitrep STATES OF AMERICA, 88? 


The President of the United States to the honorable the judges of the 
circuit court of the United States for the district of Massachusetts, 
Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said cireuit court before you, 
between George Mixter, of Hardwick, in the county of Worcester, in 
the State and district of Massachusetts, and having his usual place 
of business in Boston, in said district, plaintiff, and The Pacifie 
National Bank of Boston, a national banking association and corpo- 
ration established under the laws of the United States and located 
and having its usual place of business in said Boston, defendant, in 
an action of contract, a manifest error hath happened, to the great 
damage of the said defendant, as by the complaint of the said de- 
fendant, by Linus M. Price, receiver, appears, we, being willing 
that error, if any hath been, should be duly corrected and full 
and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinetly and openly, you send the record and proceed- 
Ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you 
have the same at Washington on the second Monday of October 
next, in the said Supreme Court to be then and there held, that, 
the record and proceedings aforesaid being inspected, the said Su- 
preme Court may cause further to be done therein to correct that 
error What of right and according to the laws and custom of the 
United States should be done. 

Witness the Hlonorable Morrison lt. Waite, Chief Justice of the 
said Supreme Court, the tenth day of October, in the year of our 
Lord one thousand eight hundred and eighty-three. 

[Seal of the Cireuit Court, Massachusetts. ] 
JOHN G. STETSON, 
Clerk of the Circuit Court of the United States, 
District of Massachusetts. 
Allowed by— 
THOMAS L. NELSON, 
_ULS. Dist. Judge, Sittina in the Cirenit Court. 


2 District OF MASSACHUSETTS, 88: 
Circuit Court of the United States. 

And now here the judges of the circuit court of the United States 
in and for the district of Massachusetts make return of this writ by 
annexing hereto and sending herewith, under the seal of the said 
circuit court, a true and attested copy of the record and proceedings 
in the suit within mentioned, with all things concerning the same, 
to the Supreme Court of the United States, as within commanded. 
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2 THE PACIFIC NATIONAL BANK OF BOSTON, &¢., VS. 


In testimony whereof I, John G. Stetson, clerk of said circuit 
court of the United States in and for the district of Massachusetts, 


have hereto set my hand and the seal of said court this tenth day of 


Deeember, A. D. 1883. 
[Seal of the Cireuit Court, M issachusetts. ] 
JOUN G. STETSON, Clerk: 


5) The United States of America to George Mixter, of Hardwick, 
in the county of Worcester, in the State and district of Mas- 
sachusetts, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the elerk’s oflice of the circuit court of the United States for the 
district of Massachusetts, wherein The Pacific National Bank of Bos- 
ton, Massachusetts, is plaintiff in error and you are defendant in 
error, to show cause, if any therebe, why judgment rendered against 
the said plaintiff in error, as in the said writ of error mentioned, 
should not be corrected and why speedy jus stice should not be done 
to the parties in that behalf. 

Witness the ITonorable Thomas L. Nelson, U.S. district judge, 
sitting in the eireuit court of the United States, district of Massachu- 
setts, this eleventh day of October, in the vear of our Lord one thou- 
sand eight hundred and cighty-three. 

THOMAS L. NELSON, 
U.S. District Judge, Sitting in Civenit Court. 


4 [Mndorsed:] 1852.) The Pacific Nat. Bank of Boston rs. 
George Mixter. 
Unirep States OF AMERICA, | 

Dist. of Massachiiise tts, j 


ii STON, (del. 7. ISS}. 
Pursuant hereunto [ have, by direction of plaintil?’s.attorney, tinis 
day delivered in hand to J. Ball, Esq., att'y for defendant, a duly 
attested copy of this precept ; also, on October 17, ISS5, [ delivered 
a like duly attested copy of this precept in hand to George Mixter, 
at said Boston. 
N. PL BANKS, 
U.S. Marshal. 
5 Unsirep Srates or America, | | 
Massachusetts District, J sg 


Ata circuit court of the United States for the first circuit begun 
and holden at Boston, within and for the district of Massachusetts, 
on ‘Tuesday, the, fifteenth day of May, in the year of our Lord one 
thousand eight hundred and eighty-three, before the Honorable 
John Lowell, circuit judge. 
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Plaintiti’s Declaration. (Filed May 15, 1882.) 


Grorce Mixtrer, of Hardwick, in the county of Worcester, in the 
State and district of Massachusetts, having his usual place of 
business in Boston, in said district, Plaintiff, 
6 a’. 
The Pactric Nationat Bank or Boston, a National Bank- 
Ing Association and Corporation established under the laws of the 
United States, located and having its usual place of business in 
Boston, in the county of Suffolk and State and district aforesaid, 
Defendant: | 
In an action of contract. 


And the plaintiff says the defendant, on or about the eleventh day 
of November, A.D. eighteen hundred & eighty-one, made il certain 
instrument in writing, a copy whereof is hereto annexed, marked 
“A,” payable to the order of the plaintiff on return of the same 
properly endorsed, and the plaintiff properly endorsed the same and 

tendered the same to the defendant and demanded payment 
7 thereof, but the defendant neglected and refused, and still 

does neglect and refuse, to pay the same or any part thereof; 
and the defendant owes the plaintiff the amount thereof, to wit, the 
sum of five thousand dollars, and interest thereon. 

And the plaintiff says the defendant, on or about the eleventh 
day of November, A. D. eighteen hundred and eighty-one, made a 
certificate of deposit (commonly so called), a copy whereof is hereto 
annexed, marked “A,” payable to the order of the plaintiff on return 
of the same properly endorsed, and the plaintiff properly endorsed 
the same and tendered the same’ to the defendant and demanded 
payment thereof, but the defendant neglected and refused, and still 

does negleet and refuse, to pay the same or any part thereof ; 
S and the defendant owes the plaintiff the amount thereof, to 
wit, the sum of five thousand dollars, and interest thereon. 

And the plaintiff says the defendant made a certificate of deposit 
(commonly so called), a copy whereof is hereto annexed, marked “A,” 
payable to the order of the plaintiff;.and the defendant owes the 
plaintiff the amount of said certificate of deposit and interest 
thereon. 

And the plaintiff says the defendant, on or about the eleventh 
day of November, A. D. eighteen hundred and eighty-one, made a 
certain instrument in writing, a copy whereof is hereto annexed, 
marked “ b,” payable to the order of the plaintiff on return of the 

| same properly endorsed, and the plaintiff properly endorsed 
9 the same and tendered the same to the defendant and de- 

manded payment thereof, but the defendant neglected and 
refused, and still does neglect and refuse, to pay the same or any 
part thereof; and the defendant owes the plaintiff the amount thereof, 
to wit, the sum of five thousand dollars, and interest thereon. 

And the plaintiff says the defendant, on or about the eleventh day 
of November, A. D. eighteen hundred and eighty-one, made a cer- 
tificate of deposit (commonly so called), a copy whereof is hereto 
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annexed, marked “B,” payable to the order of the plaintiff on return 
of the same properly endorsed. 

And the plaintiff properly endorsed the same and tendered the 
same to the defendant and demanded payment thereof, but the de- 

fendant neglected and refused, and still does neglect and 
10 refuse, to pay the same or any part thereof; and the defend- 

ant owes the plaintiff the amount thereof, to wit, the sum of 
five thousand dollars, and interest thereon. 

And the plaintiff says the defendant made a certificate of deposit 
(commonly so called), a copy of which is hereto annexed, marked 
“DB,” payable to the order of the plaintiff; and the defendant owes 
the plaintiff the amount of said certificate of deposit and interest 
thereon. 

And the plaintiff says the defendant, on or about the eleventh day 
of November, A. D. eighteen hundred and eighty-one, made a cer- 
tain instrumentin writing, a copy whereof is hereto annexed, marked 
“CO,” payable to the order of the plaintiff on return of the same prop- 

erly endorsed, and the plaintiff properly endorsed the same 
1] and handed the same to the defendant and demanded pay- 

ment thereof, but the defendant neglected and refused, and 
still does neglect and refuse, to pay the same or any part thereof; 
and the defendant owes the plaintiff the amount thereof, to wit, the 
sum of five thousand dollars, and interest thereon. 

And the plaintiff says the defendant, on or about the eleventh day 
of November, A. D. eighteen hundred and eighty-one, made a cer- 
tificate of deposit (commonly so called), a copy whereof is hereto 
annexed, marked “C,” payable to the order of the plaintiff on return 
of the same properly endorsed. 

And the plaintiff properly endorsed the same and tendered the 
same to the defendant and demanded payment thereof; and the 

defendant owes the plaintiff the amount thereof, to wit, the 
l2 sum of five thousand dollars, and:interest thereon. 

And the plaintiff says the defendant made a certificate of 
deposit (commonly so called), a copy whereof is hereto aunexed, 
marked “C,” payable to the order of the plaintiff; and the defendant 
owes the plaintiff the amount of said certificate of deposit and interest 
thereon. 

And the plaintiff says the defendant owes him tifteen thousand 
dollars, according to the account hereto annexed, marked “ D,” and 
interest thereon. 

BALL, STOREY & TOWER, 
PTs Attys. 


13 (Copy.) 
is: 
The Pacific National Bank of Boston, Mass. 
$5,000. Boston, Nor. 11, 1SS1. 


This certifies that Geo. Mixter has deposited in this bank five 
thousand dollars, payable to the order of himself on return of this 
certificate properly endorsed, J. M. PEPTENGILL, Cashier. 

No. 2404. 


GEORGE MINTER. a 


Countersigned : 
L. F. COLBY, 
Ass't Teller. 
(Endorsed :) “Geo. Mixter.” 
| Written across the face in red ink 7 Certificate of deposit. 
(Copy) 

| Ts — 

The Pacitie National Bank of Boston, Mass. 

Boston, Nov. 11, 1SS1. 

This certifies that Geo. Mixter has deposited in this bank five 

thousand dollars, payable to the order of himself on return of this 


certificate properly endorsed. J. M. PETTENGILL, Cashier. 
No. 2405. 


85 000. 


Countersigned : 
L. F. COLBY, 
Asst Teller. 
(Endorsed :) “ Geo. Mixter.” 
[Written across the face in red ink:] Certificate of deposit. 
14 (Copy.) 
be ( v9 
The Pacifie National Bank of Boston, Mass. 
Boston, Nov. 11, 1881. 
This certifies that Geo. Mixter has deposited in this bank five 
thousand dollars, payable to the order of himself on return of this 


certificate properly endorsed. J. M. PETTENGILL, Cashier. 
No. 2406. 


85,000. 


Countersigned : 
L. Fk. COLBY, 
Asst Teller. 
(endorsed :) “Geo. Mixter.” 
[Written across the face in red ink :] Certificate of deposit. 
sé | ” 


Account Annexed or (Bill of Particulars.) 
The Pacitie National Bank of Boston to George Mixter, Dr. 
ISS]. 
Nov. 11. To money advanced and lent by the said George Mixter to 
the said Pacific National Bank of Boston, $15,000. 


15 The writ in this cause is dated the twenty-fourth day of 

March, A. D. 1882, and was duly entered at the May term of 
this court, A. D. 1582, when and where the parties appeared by their 
respective attorneys. 
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This cause was thence continued to the October term of this court, 
A. D. 1882, when, on the eighth day of November, the following 
answer was filed by consent: 

Answer of Linus M. Price, Receiver. (Filed November 8, 1882.) 

Now comes Linus M. Price, receiver of said Pacific National Bank 
of Boston, and for answer to the plaintiff’s declaration says that he 
denies each and every allegation therein contained. 


And for further answer to the first. second, and third counts thereof 


he says that said Mixter did not deposit 85,000 in said bank, 
16 as stated in said instrument therein declared on, and there- 

fore, if said instrument was made by said bank or its oflicers, 
it was so made without authority and in violation of law, which the 
plaintill well knew, and is void. 

And for further answer to the first, second, and third counts he 
says that if said instrument therein declared on was made by said 
bank or its officers it was so made upon the understanding and 
agreement between said Mixter and said bank or its officers that it 
should not be paid or presented for payment until a certain time, to 
wit, four months and three days after its date, whieh agreement and 
understanding was omitted from said instrument fraudulently and 
for the purpose of evading the law prohibiting national banks from 

making and issuing certificates of deposit payable on time, 
17 and the plaintiff participated in said violation of law, and if 

he gave any consideration therefor he gave no mere than 
$1,687.50, the same being 85,000; less the discount for four months 
and three days, at the rate of about one and a half per cent. a month, 
and therefore he says that said instrument does not represent the 
agreement between the parties, but was made fraudulently and for 
the purpose of evading the law, and is illegal and void. 

And for further answer to the first, second, and third counts he 
says that Abner L. Benyon, being the president of said bank, and one 
James Gamble, being a person Without pecuniary responsibility, en- 
tered intoan illegal and fraudulent agreement, wherein it was agreed 

that said Benyon, in consideration of divers sums of money 
1S paid to him by said Gamble, should, in the name of the said 
bank, accept the drafts and discount the notes of said Gam- 
ble and should issue certificates of deposit to him orsuch: persons as 
he should designate to receive them, all moneys received by the 
bank thereon to be applied to the benefit of said Gamble, said Gam- 
ble not having funds in said bank sufficient to meet said drafts, and 
not being of sufficient pecuniary responsibility to be entitled to said 
discounts, and not having deposited sufficient funds in said bank to 
pay said certificates of deposit, notes, and drafts; that if said instru- 
ment declared on as aforesaid was made by said bank or its officers 
it was so made or eaused to be made by said Benyon in pursuance 
of said agreement between Benyon and Gamble, of all of 
1!) which said Mixter had notice when he received said instru- 
ment. 

And for further answer to the fourth, lifth, and sixth counts 

thereof he says that said Mixter did not de posit 85,000 in said bank, 


"a 
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as stated in said instrument therein declared on, and therefore, if 
said instrument was made by said bank or its officers, it was so 
made without autherity and in violation of law, which the plain- 
tiff well knew, and is void. 

And for further answer to the fourth, fifth, and sixth counts he 
says that if said instrument therein declared on was made by said 
bank or its officers it was so made upon the understanding and 
agreement between said Mixter and said bank or its officers that it 
should not be paid or presented for payment until a certain time, 

to wit, four months and three days after its date, which agree- 
20) ment and understanding was omitted from said instrument 

fraudulently and for the purpose of evading the law pro- 
hibiting national banks from making and issuing certificates of 
deposit payable on time, and the plaintiff participated in said vio- 
lation of law, and if he gave any consideration therefor he gave no 
more than $4,687.50, the same being $5,000 less the discount for 
four months and three days, at the rate of about one and a half per 
cent. a month, and therefore he savs that said instrument does not 
represent the agreement between the parties, but was made fraudu- 
lently and for the purpose of evading the law, and is illegal and 
void. 

And _ for further answer to the said fourth, fifth,and sixth counts 

he says that Abner I. Benyon, being the president of said 
21 bank, and one James Gaimble, being a person without pecu- 

niary responsibility, entered into an illegal and fraudulent 
agreement wherein it was agreed that said Benyon, in consideration 
of divers sums of money paid to him by said Gamble, should, in the 
name of the said bank, aecept the drafts and discount the notes of 
suid Gamble, and should issue certificates of deposit to him, or such 
persons as he should designate to receive them, all moneys received 
by the bank thereon to be applied to the benefit of said Gamble, 
said Gamble not having funds in said bank sufficient to meet said 
drafts, and not being of sufficient pecuniary responsibility to be en- 
tiled to said discounts, and not having deposited sufficient funds in 
said bank to pay said certificate of deposit, notes, and drafts; that if 

said instrument declared on as aforesaid was made by said 
22 bank or its officers it was so made or caused to be made by 

said Benyon in pursuance and in performance of said agree- 
ment between Benyon and Gamble, of all of which said Mixter had 
notice when he received said instrument. 

And for further answer to the seventh, eighth, and ninth counts 
thereof he says that said Mixter did not deposit $5,000 in said bank, 
as stated in said instrument therein declared on, and therefore, if 
said instrument was made by said bank or its officers it was so 
made without authority and in violation of law, which the plaintiff 
well knew, and is void. 

And for further answer to the seventh, eighth, and ninth counts 
he says that if said instrument therein declared on was made by 

said bank or its officers it was so made upon the understand- 
23 ing and agreement between said Mixter and said bank or its 
oflicers that it should not be paid or presented for payinent 
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until a certain time, to wit, four months and three days after its | 
date, which agreement and understanding was omitted from said 
instrument fraudulently and for the purpose of evading the law 
prohibiting national banks from making and issuing certificates of 
deposit payable on time, and the plaintiff participated in said vio- } 
lation of law, and if he gave any consideration therefor he gave no 
more than $4,687.50, the same being 85,000 less the discount for 
four months and three days, at the rate of about one and a half per 
cent. a month, and therefore he says that said instrument does not 
represent the agreement between the parties, but was made fraudu- 
lently and for the purpose of evading the law and ts illegal and 
void. 
24 And for further answer to the seventh, eighth, and ninth 
counts he says that Abner I. Benyon, being the president of 
said bank, and one James Gamble, being a person without pecuni- 
ary responsibility, entered into an illegal and fraudulent agreement 
wherein it was agreed that said Benyon, in consideration of divers 
sums of money paid to him by said Gamble, should, in the name of 
the said bank, accept the drafts and discount the notes of said 
Gamble, and should issue certificates of deposit to him or such per- 
sons as he should designate to reccive them, all moneys received by 
the banks thereon to be applied to the benefit of said Gamble, said 
Giamble not having funds in said bank suflicient to meet said drafts, 
and not being of sufficient pecuniary responsibility to be en- 
25 titled to said discounts, and not having deposited sutlicient 
funds in said bank to pay sald certificates of deposit, notes, and 
drafts; that if said instrument declared on as aforesaid was made 
by said bank or its officers it was so made or caused to be made 


by said Benyon in pursuance and in performance of said agreement 
between Benyon and Gamble of all of which said Mixter had if 


notice when he received said instrument. f 
And for further answer to the tenth count of plaintiff’s deelara- 

tion he says that if any money was advanced or paid by the plain- 

tiff to said bank it was so advanced or paid in performance of the 

agrecments set forth in the foregoing answers, of which agreements 

the plaintiff then and there had notice, and for the benefit and on f 


account of James Gamble. ( 
By his att’'vs, MORSE & STONE. : 

+ * 4 - if * * ! 

; 

26 Motion of Linus M. Price, Receiver, for Continuance. Filed a 
January 22, 1885. 

Linus M. Price, of Boston, in the district of Massachusetts, says | 


that he has been duly appointed receiver of the Pacitie National 
Bank, the defendant in said action, and he moves that the attach- 
ment of property made in the same be vaeated and the bond to 
dissolve the said attachment which was given be discharged and 
annulled, 

Ife says that when said attachment was made the said bank was 
insolvent, and deeply insolvent, and both the plaintiff and the offi- 
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cers of defendant bank well knew that such was the fact, and that 
said attachment was made for the purpose of obtaining and giving 
an unlawful preference over other creditors; that when said at- 
tachment was made the same was dissolved by the giving 
27 of said bond signed by the defendant bank, as principal, 
and Lewis Coleman and John Shepard, both of said Boston, 
as sureties, so that in case the defendant bank stopped business and 
its affairs and assets went into the hands of a receiver the plaintiff 
would or might obtain a judgment against the said bank notwith- 
standing and hold the sureties on the bond, thereby obtaining full 
payment; and for the purpose of securing and indemnifying the 
said sureties the said bank put and conveyed into their hands a 
large amount of the property of the bank to hold same as security 
for their liability on said bonds; that if the plaintiff is allowed to 
prosecute this suit to final judgment he will obtain an undue pref- 
erence over the other creditors of defendant. 
2S Wherefore defendant prays this cause may be continued. 


sy att’ys, RANNEY & CLARK. 


On the twenty-third day of January, A. D. 1885, the following 
motion was filed and allowed by the court, the Honorable Le Baron 
I. Colt, district judge of the United States for the district of Rhode 
Island, duly assigned by the Honorable Jolin Lowell, circuit judge, 
to hold said circuit court, sitting and holding said court. 


Motion of Receiver to be Admitted to Defend. (Filed and Allowed Jan. 
23, 1883.) 


Now comes Linus M. Price and says that he was duly appointed 
receiver of said bank on May 22, 1882, and moves that he 


2g may admitted to defend said action in the name of the bank. 
By his atty, RICHARD STONE. 
* * * _ * oo * 


[Issues having been joined, the Honorable Le Baron B. Colt, dis- 
trict judge as aforesaid, sitting, the cause, after a full hearing, is 
committed to a jury sworn aecording to law to try the issue, who, 
after hearing all matters and things concerning the same, return 
their verdict therein and upon oath say: 

The jury find for the plaintiff and assess damages in the sum of 
fifteen thousand seven hundred and sixty-five dollars (15,765). 


Upon the trial of said cause, after the evidence was closed on both 

sides and before the issue was submitted to the jury, the said de- 

fendant filed its bill of exceptions, which was duly allowed 

ai by the Honorable Le Baron b. Colt, district judge as afore- 
said, and is in the words and figures following: 


ay, fi ndant s Lerceptions. ( r {lou ( if “m2 of Jan. 24, 1SS5.) 


This was an action of contract. The pleadings may be referred 
to. The action was defended in the name of the bank by Linus M. 
Price, receiver of said bank, appointed May 22, 1882, by the Comp- 
troller of the Currenev of the United States. 

2—129 
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At the trial before the court and a jury the plaintiff put in evi- 
dence the three certificates of deposit mentioned in the plaintiff's 
declaration, copies whereof are hereto annexed, marked A, B, and 
C, respectively, it being admitted by the defendants that at the time 

they were issued J. M. Pettengill was the cashier and L. F. 
ol Colby was assistant teller of said bank, and that their signa- 

tures on the certificates were genuine. It was also admitted 
that the certificates, duly endorsed, were presented to said bank for 
payment March 18, 1882, and payment was refused. 


The following evidence was then put in by the plaintiff: 


Joun S. Leroyp testified as follows : 

(Q). What is your occupation, Mr. Leroyd ? 

A. Cashier of the Exchange Bank of Boston. 

Q. Ilow long have you been cashier ? 

A. Since the Ist of October, 18S0. 

Q). Did yon have any experience in connection with any bank be- 
fore that time ? 

A. I have been book-keeper in the same bank 26 years. 

(). Will you be kind enough to look at those certificates of deposit 
I present you for $5,000 each. I will ask you whether that is the 
usual form of security or paper given by Boston banks ? 

Witness: It is the usual form. 
o2 (). Ilow long, to your knowledge, has an instrument of 
that description, a certificate of deposit, been issued by Bos- 

ton banks ? 

A. I won't say definitely, but as long as I remember; a great 
many years. 

(). And in that form ? 

A. Yes, sir. 

Q. By whom are those certificates ordinarily signed—what officers 
of the Boston banks ” 

A. Usually signed by the eashier and countersigned by some 
officer properly authorized. 


Cross-examination : 

Q. Mr. Leroyd, is it a custom in Boston to issue such certificates 
of deposit as those except upon receiving the money for them at the 
time, except when they receive cash or a check equivalent to cash ? 
A. As far as my experience goes, | should say it was not. 


_ 


Oo JAMES W. Stetson, a witness called by the plaintiff, testi- 
fied as follows: 

Q). What is your occupation ? 

A. President of the State Bank. 

(). How long have you been president of the State Bank? 

A. 16 vears. , 

(). Have vou had any experience in connection with the bank 
prior to that, Mr. Stetson ’ 

A. As a director. 


; 
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(. How long? 

A. I think | was elected director of the State Bank in 1859. 

(). Are you familiar with the practices of banks in Boston during 
the time you have been president of the State Bank ? 

A. Yes, sir. 

(). Will vou be kind enough to look at the three certificates of de- 
posit before you and state whether those instruments are in the or- 

dinary form? 
o A. The usual. 
(). Used by the banks in Boston ? 

A. The usual form. 

(). [low long has it been the practice cf banks in Boston to issue 
those certificates, to your memory ? 

A. I should say running back through my business life. 

(). And by whom are they usually signed ? 

A. Signed by the cashier or president and countersigned by 
another officer; of course some banks regulate it by by-laws. [I sup- 
pose in all cases they are signed by the. cashier and otherwise as the 
by-law provides. In our bank signed by the president and counter- 
signed by some other officer. 


(‘ross-examination : 


(). On what oecasions is it customary for Boston banks to issue 
such certificates ? 

A. On the receipt of meney or checks equivalent to money 
oo with which the president of the bank is duly satisfied to take 
them. 

(). As, for instance, as applies to these particular certificates if 
your bank or other banks received $5,000, either in cash or ina good 
check, you would issue such a certificate, if it was asked for? 

A. Yes, sir. 

(). And not otherwise, not on any other oceasion ? : 

A. Not unless it was asked for. 

(). Not unless you received the money and were asked to issue a 
certificate of deposit ? 

A, Yes, sir. 

(). If you receive $4,500 in money is it customary to issue a cer- 
tificate of 85,000? 

A. No, sir. 

(). Or for any more than you actually receive ? 

A. The certificate of deposit should represent the precise amount 
received and no other. 

(). The currency that certificates of deposit obtain in the 
30 market is based upon that assumption that it was issued upon 
the amount it represents? 

A. Yes, sir. 

(). That is, that such a certificate represents the actual value put 
into the bank? 

A. Yes, sir; precisely. 
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Q. And that is the only occasion upon which the custom applies, 
if | understand it? 
A. Yes, sir; [| don’t know of any other. 


The plaintiff there rested. 


Grorce Mixter, being called by defendant as a witness, testified 
as follows: 


(). Your name is George Mixter’ 

A. Yes, sir. 

Q). You are the pl'ff in this case ? 

A. Yes, sir. 

(), When you went into the Pacific Bank and passed in that 

check, which your counsel says you did, what was it on? 
Ot A. Merchants’ Bank. (Cheek produced.) Plaintiffs check 
for S15, WO a cOpy whereof Is annexed, marked Ef. 

(Q). Where did you write that check ? 

A. I think in the office. My book-keeper wrote the body of it and 
I signed it. 

(). In your office? 

A. Yes, sir. 

(). Where was that? 

A. In the Merehants’ Bank building on State street. 

Q). What day was this written’? 

A. The day of the date. 

(). November 11, [SSI ? 

A. Yes, sir. 

(Q). Where did you sign it? 

A. In my office. 

(Q). Signed it before you started from your office, then ? 

A. IL went back from the bank after it. I signed it in my office. 
When my book-keeper is there he always writes my. checks for me 

and T sign them. 
os (2. You say you went back and got it? 
A. Yes, sir. 

(). Where did you go from when you went back and got it? 

A. From the Pacific Bank. 

(Q). What time of day was it when vou left the Pacifie Bank ? 

A. Before 2 o’clock—during business hours. 

(). How long had you been in the bank when you left? 

A. I do not know. 

(Q). What was the occasion of your going to the bank ? 

A. I had been to see M-. Benvon, president of the bank, to tell 
him that [ had been disappointed in finding some persons to lend 
some money to the Pacific Bank. 

Q. What caused you to go in to tell him that? 

A. 1] had made loans to the Pacitie Bank before, and for dif- 

oY ferent parties, and had been paid as broker for getting the 

money for the bank, and at this time—about about a week 

before, [ should think—I had been seen by Mr. Gamble, and he 
wanted I should get some money for the Pacific Bank. 
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Q. Then Gamble was the one that suggested you should get the 
money, was he? 
A. I told him that I would get sume one to loan tiie money to the 


vank if | could find him. 
(By the Court:) 

(). ‘Told whom ? 

A. Told Mr. Gamble; and I went in to see the bank at that time 
and told Mr. Benyvon that I couldn't find anybody who would loan 
the money to the bank. Says I, “There are two men that, perhaps, 
will loan it when they come to town again, but they are both away,” 
and Mr. Benvon told me the bank was very much in want of money 

that day, and so, finally, after some little conversation, | told 
1) him I would loan him the money tmyself, and I went back 
anid got the cheek and brought it in there. 

(). Then your conversation with Ganjble about it was a week 
before ’ 

A. Somewhere in that vicinity. 

(). Where did that conversation take place ? 

A. I don’t remember, I am sure; probably in my office. 

(). Did Mr. Gamble come into your office at that time? 

A. Yes, sir. 

(). You had known Mr. Gamble some time? 

A Yes, sir. 

(). Had you ever loaned Mr. Gamble money on certificates of 
deposit before? 

A. No; I had bought certificates of deposit of him before, but 
never loaned him any money on them. 

(), When had you bought certificates of deposit of the Pacific 

Bank from Mr, Gamble? 
i] A. I can tell by looking at my books. (Books produced 
and examined). Some time in July; | am quite sure. 

(). Wasn't it in August? 

A. There was one in August—August 4th—but there was one be- 
fore that. | 

(). Suppose we take the one August 4th now. How much was that 
certificate ? 

A. The check was 89,833.67. 

(). The certificate was how much ? 

A. The certificate was $10,000. 

(). To whom was that certificate payable on its face ? 

A. I have got a memorandum of all transactions I had with the 
Pacific Bank, and if I could look at them that would tell me who 
the checks were all made out to. This certificate is on that mem- 
orandum, and this certificate has not been paid. 

(). You have your check stub? 

A. Yes, sir. 

(). How much ? 
42 A. $9,833.67. 
Q. That you paid James Gamble? 

A. Yes, sir. 
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Q. Was that a purchase of the certificate by you or a loan on the 
certificate ? 

A. Purchase of the certificate by me for another party. I acted 
as broker; gave my check. 

Q. Was thatthe whole transaction, that he brought you a certifi- 
“ate payable to your order and you gave him that check for 89,800 
and odd dollars? 

A. How do you mean the whole transaction? Ile gave me the 
certificate or else | got it of the bank, and | don’t remember which ; 
at any rate, [ had the certificate and | paid him; gave my eheck. 

(). You paid it to James Gamble ? 

A. Yes, sir; to his order, and he deposited it in the bank, and of 
course it came back to ie, endorsed by Mr. Gamble, through the 

Pacific, | think. 
43 (J). Now, that was the transaction. [understand you bought 
the certificate, not loaned money on it? 

A. Yes, sir; but bought it for another party. 

(Q). Now, whether or not he applied to you to loan him money on 
the certificate and you suggested you should go over to the bank 
and take the certificate there, because you preferred that, and that 
he should give you his check for the interest. 

A. No; he never asked me to; [never loaned him a picayune. 

(). Didn’t he give you a check on the Pacitic Bank for that trans- 
action ? 

A. No, sir; he paid me in bills. 

(). Are you quite sure he didn’t give you a check for 8260? 

A. I have got no memorandum of a check of that kind, and if I 
had any it would have been deposited. 

(). Won't you look at this paper and tell me whether this 
44 is your signature to that paper ? 

(Produced.) 

A. Yes, sir; that is mine. 

Copy annexed and marked D. 

Q. And that paper represented an agreement made between him 
and you at the time of this certificate of deposit, in August ? 

A. Yes, sir; that 1s $166.55. 

Witness: It was the difference between my check of $9,833.67 
and the $10,000 certificate. 

Q. Now, won’t vou look at that cheek and tell me whether you 
had that or not ? 

A. [don't think T ever did, because my signature isn’t on the 
back of it, and it ordinarily would be in the regular course of busi- 
ness coming through the bank. 

Q. Are you quite sure you didn’t have that check ? 

A. Tam quite sure I didn’t, because [ don’t remember anything 

about it; I don’t remember ever having had it. 
AS Q. When vou took that certificate of deposit Aug. 4th, 
what time did you agree to carry it without presenting it to 
the bank? : 


. ey 
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A. December 4th. 

(). That would be four months. 

A. Four months. 

(). You agreed to carry it four months? 

A. Yes, sir. 

Q. And that agreement you made with Mr. Gamble? 

A. I made that agreement with Mr. Gamble and the bank—that 
is, | made it on behalf of my customer; this certificate never be- 
longed to me. 

(). But you told me you bought this of Mr. Gamble? 

A. Asa broker; I was merely acting as a broker, and i gave him 
my check, as is the custom of brokers, because they don't like to 

bring their two principals together. 
46 (). At what rate of interest did you agree to carry it? 
A. The man that took it paid me $9,766.77; I couldn’t tell 
the rate without figuring it out. 

(). The difference between the face of the paper and what you 
paid was the discount? 

A. Yes, sir. 

(). Now, if this transaction was a sale merely of the certificate at 
the price that was paid to him, why was this paper drawn up so 
that the certificate should not be handed back before the time it was 
agreed to be kept out? 

A. In that case I made the agreement for the man that took the 
thing; I was the guarantor in that matter. 

(). Did you ever buy any certificate of deposit 6f Gamble of the 
Pacific Bank and charge him any more than 5 per cent. per 

annum? 
47 A. The first one I bought was much more than that. 
(). When was that? 

A. That was, I think, in August. 

Q. This August ? 

A. I mean in July. 

(). How much in July did you charge him ? 

A. Another man brought in a certificate of deposit of $5,000. 

(). | am asking now about the transaction with Mr. Gamble. 

A. This wasa transaction with Mr.Gamble. Another man brought 
this certificate of Gamble’- in to me and asked meif I knew any one 
that would buy it; said he would sell it for a heavy discount to any 
one that would keep it out for 30 days, and IT went out and found a 


_~man that said he would buy it at a certain price, and then I gave 


Mr. Gamble a check for it, | think, at the rate of 6 per cent.a 
4S month. 
(). That was the one just preceding this one, was it? 

A. The one preceding. This was the first one I ever had. 

(). Now, that discount, 4 per cent. a month, would be 36—a 
vear ? 

A. That would be 72 per cent. a vear. 

(). Did vou buy one in August as low as 5 per cent. a vear? 

A. The whole of the transaction with the second was, as you can 
see by my tigures that I just gave you, sir. The price that I sold it 
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to the man that bought it of me was a larger discount off than that. 
I gave Mr.Gamble my check for that amount and he gave me, ac- 
cording to this memorandum, $258.55 in bills beside-. 

Q. Then you received $166.33 according to that paper, and $258.35 
besides that in bills ? 


A. Yes, sir. 
49 (Recess.) 


Q. At the adjournment you had told us something about the pur- 
chase of a certificate of deposit by you in July, which you shaved at 
the rate of six per cent. a month ? 

A. Yes, sir. 

(). Are you able now to state the date of that transaction ? 

A. (Referring to mem.) July 11th. 

@. And the amount of the certificate was how much ? 

A. $5,000. 

QQ. And you gave Mr. Gamble for that how much? 

A. I gave him a check on the Merchants’ Bank, I think—a cer- 
tificate of deposit on the Merchants’ Bank, if [ remember rightly. 
I gave him that for $4,700—that is, $5,000 less $300. I was to have 
$100 of it for my brokerage and the rest went to outside parties. 

(). $100 of the $500 went to you? 
50 A. $100 of the $300 was paid to me for finding the money ; 
that was my snare of the spoils. 

Q). And vou agreed to carry it one month—30 days ? 

A. Yes, sir; the man that I gave it to agreed to carry it. 

Q. Was that agreement put into writing ? 

A. No. 

Q. That certificate of deposit was your first transaction with 
Gamble ? 

A. Yes, sir. 

Q). You gave Gamble a check or a certificate of deposit—which ? 

A. I think it was a certificate of deposit. 

(Q). Didn't you give a check for the certificate of deposit ? 

A. Oh, yes; I would have to give that. That was what I was 
looking for here (on mem. books). 

(). Whom did that check run to”? 

A. When I get a certificate of deposit T give my check on 
ol the Merchants’ Bank, and they give me a note payable to 
my order or whoever else Task to have put in. 

(Q). They give you a certificate of deposit, you mean? 

A. Yes, sir. 

(), And in this case that certificate of deposil was made to the 
order of James Gamble, was it? 

A. I think it was, if | remember rightly. 

(). Now, what was the next transaction in order of time to that 
one in which you bought a certificate of deposit or dealt with Gam- 
ble in relation to certificates of deposit of the Pacific Bank ? 

A. It was the 4th of August. 

(). That is the one of which we were speaking ? 
A. That is the one of which we were speaking. 
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Q. And in that transaction, if I understand you or recol- 
52 lect you rightly, you charged him $166.33 and received $258 
and some odd cents in addition in bills? 

A. Yes, sir. 

Q. And those two sums together represented the discount or 
“shave” that you made on that certificate of deposit ? 

A. Yes, sir. 

Q. Now, this writing of August 4th, which was signed by you and 
Gamble—will you tell me why that was drawn up? 

A. Well, I suppose it was drawn up in order that the bank might 
have some guarantee that the certificate would not be sent in before 
the time I had promised to keep it out. I had bought it for another 
person, and he was a man in whom I had confidence enough to 
think that he would not break his word, and at the same time I 

thought that I was able to pay the bill myself if he did, 
D3 so that I signed that in consideration of getting my broker- 
age for selling the note. 

(). Now, if you were going to put that transaction in writing, why 
didn’t you describe the transaction exactly as it was in that writ- 
Ing? 

A. Well, it didn’t look quite as prettily to put such a large rate 
in for the benefit of anybody that might get hold of it; that was all. 

(). So, that for the purpose of misleading anybody who might get 
hold of it, you represented it was 5 per cent. when in fact it was a 
good deal more. Is that it? 

A. It was a good deal more; yes, sir. 

(). Why did you want to mislead anybody by such a paper as 
that? 

A. That was something that I had nothing to do with, sir. I was 

simply requested to sign that, and that amount was put in as 
Dd a consideration for not returning it. [ believe that was the way 
they expressed it. 

(). When you were asked to sign this didn’t he make any sugges- 
tion that it ought to state the facts rightly so as not to mislead ? 

A. Not at all; that was part of the consideration. 

(). What was? 

A. The S166, if that is the amount. 

(). That is, it was true as far as it went? 

A. Yes, sir. 

(). Now, I want to ask you when the next transaction between 
you and Gamble took place about certificates of deposit ? 

A. The next one, I think, was the one of these three—November 
Lith. | 

(). Those three were all done at one time, weren't they ? 

A. They were all done at one time; yes, sir. 

(). Now, when that transaction originated, if I understand 
DD you correctly, you did not take the certificate of deposit from 
Gamble? 
\. No, sir; he was in New York, or out of town. 
(). But you went to the bank ? 
\. Yes, sir. 
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Q. That was not the way in which you had done the previous 
transactions. In the other two transactions you had taken the cer- 
tificate direct from Gamble ? 

A. Yes, sir. 

Q. And given him a check, and in this ease you varied from that 
mode because of Gamble’s absence ? 

A. Well, I varied from that mode because I could not do other- 
wise. I loaned the money to the bank and the bank gave me their 
certificates. 

(). But it was a transaction which originated with Gamble, 

wasn’t it? 
56 A. Gamble was the one who had paid me all my commis- 
sions for doing this work. 

Q. Who paid you the commission on the last one? 

A. Mr. Benyon told me that he had funds of Mr. Gamble’s on de- 
posit in the bank and that when Mr. Gamble went away he directed 
him, as his agent, to pay me whatever I charged for getting the 
money, and you see 

Q. Now, go on and answer my question. T asked you who paid 
you. 

A. Mr. Benyon paid me for Mr. Gamble, as lis agent. 

(Q). When and where did he pay you ” 

A. He gave me a check in the bank after he had given me tlie 
certificates. 

Q). While vou. were there and before you left, T suppose ? 

A. Certainly. 

Q). Did Mr. Benvon himself hand you the money ? 
D7 A. Well, | have forgotten, sir, whether he gave me the cer- 
tificates and the check or whether Mr. Pettengell did. Their 
desks were both very near together and Mr. Pettengill had to make 
out the papers, but which of them handed them to me LT have for- 
gotten. 

Q). Didn't you go along to the paying teller’s window and get the 
$937 of him”? 

A. No, sir; I deposited the check in my bank. 

Q). Did you get a check for that 8957 ” 

A. Yes, sir; | got a cheek for 8957 which [ deposited in the Mer- 
chants’ Bank. 

(). Whose cheek was that? 

A. [think it was a cheek on the Eliot Bank. 

Q). Signed by whom ? 

A. It was a check of the Pacitie Bank, and when it was given to 
me Mr. Benyvon told Mr. Pettengill to make out this check and 

charge it to Gamble’s account against money that he was di- 
os rected by Gamble to use for that) purpose. Ile told him to 
make out the check and charge it to his account. 

Q). And Mr. Benyvon directed that payment be made to you? 

A. For Mr. Gamble. 

(). For Mr. Gamble? 

A. Yes. 
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(Q). Now, I understand you to say that this was a loan made by 
you to the bank ? 

A. Certainly. 

(). If it was a loan made by you to the bank, won’t you explain 
why it was that Mr. Gamble should pay for the interest or the dis- 
count ? 

A. Well, in some eases these loans were made to the bank and to 
other banks, and the bank paid 

Q). But apply to this particular case; [| don’t care about any other 
“ase. 


A. Well,in this easethe bank had no money toloan to him— 
59 that is, he came to me and told me that he could not get . 
the money from the bank, but that he could get the certifi- 
cates. [| knew nothing about him financially or about his seecuri- 
ties or anything else. In fact, he never spoke to me about any 
securities or anything of the kind, and in all the transactions that 
| ever had with the bank I never questioned him at all about them. 
Ile said that the bank would loan him the money if some one would 
lend it to the bank; and so T spent quite a lot of time in trying to 
find somebody whe would lend the money to the bank at that time. 
According to their own statement which they made about a month 
before, they had over a million dollars’ worth of these certificates of 
deposit out, and I found that nearly every one that was will- 
OH) ing to take these certificates of deposit liad all they wanted. 
A great many people will take a certain amount of paper 
and won't go over it, vou know, so that I was unable to find any 
one who would lend the bank the money. As I said before, I 
knew of these two men, one of whom had told me before that if at 
any time I should get any of these certificates of the bank at a 
reasonable rate he thought he might take one, and the other per- 
son had bought them of me before, but neither of them happened 
to be in Boston at that time. Mr. Benyon told me he wanted the 
money very much, and I told him that although I could not find 
these persons I could lend him the money myself if he would give 
me three certificates instead of one. Ile said he would do that; he 
wanted me to keep them out three months and not present 
G1 them, and I agreed to it, and so | went back to my office and 
had this check made out (815,000 check) and earried it over 
there; and he told me at the same time that he was directed by 
Gamble to pay me whatever I asked for finding the money. This 
was giving the bank 

(). Now, vou say there were a great many of these certificates afloat 
in Boston, and nobody seemed to want to take them ? 

A. I didn’t mean that exactly. The mere fact that there were 
over a million dollars, $1,300,000, out showed that people were will- 
ing to take them, but at the same time every one that was willing 
to take them that I found had all they wanted. 

(). And nobody would take them except at a very high rate of dis- 

count, I suppose? 
62 A. A pretty high rate of discount. 
(. Wasn't there a good deal of talk about the streets in 
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relation to so many certificates of deposit of the Pacific Bank being 
afloat ? , 

A. Certainly there was a great deal of talk about it. 

Q. And that was one reason that made the rates so high? 

A. That was one reason that made the rates so high, and during 
the summer time the savings banks, which had been in the habit of 
loaning money to the Pacific Bank, were notified by the savings 
bank commission to call in their loans from the Paeifie Bank, and 
that did not help the credit of the Pacitic Bank any; of course, it 
compelled them to pay for these certificates that were already out 

and made it more difficult for them to dispose of more. 
65 Q. It caused a good deal of suspicion in the community 
about the issue of those certificates, didn't it? 

A. Not that at all; but there was a very strong personal dislike 
on the street to Mr. Benyon. They would not let him into the 
clearing house, and the people that spoke to me about the certifi- 
cates said that although they thought the certificates were perfectly 
good, yet they would not for any rate of interest have anthing to do 
with anything that Mr. Benvon had any band in. 

(). [ think vou stated that down to the time of these certificates 
you had had but two transactions with Gamble in eertiticates of the 
Pacific Bank. Did you have any other? 

A. I think that is all, according to this memorandum, sir; if 1] 

have not made any mistake about it. To had a good many 
64 transactions with the bank. 

(). You spoke of having received on the August transac- 
tion S258 and some cents in bills. Where were you when vou re- 
eeived that ? 

A. I think he paid me that in the office of Tower, Giddings & 
Co. 

Q. Didn’t he cash that cheek there; wasn’t that the cashing of 
that check for 8260? 

A. I don’t know where he eashed that check ; T don’t remember 
that I ever saw it before in my life. 

Q. Didn't he get the money trom Tower, Giddings & Co. upon his 
check and give vou the bills” 

A. No; the bills were in his pocket. 

Q. But it was at Tower, Giddings & Co’-., and that was at the 
corner of the street right across from the bank ? 

A. Yes, Sir. 

Q. When did Gamble tell you that the bank hadn't any money to 

loan ? 
65 A. That was always the case; it was chronic with them. 

Q. When did he begin to say that? You say that was 
always so. 

A. Well, the first certificate that was brought into my office, as I 
say, was brought in by another person, an acquaintance of mine. 
At that time I didn’t know Mr. Benyon at all, and he introduced 
me to him that same day. It was the custom of the bank to vive 
these certificates of deposit to different people, as vou said this morn- 
ing, and then they sold them for what they could get. 
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Q. How do you know that was the custom ? 

A. That is what I was told. 

Q. Who told you? 

A. That was the common report, I mean, and that was the cus- 
tom of the other banks in the city, too, because 

Q. My question was, Who told you ? 

A. I don’t remember particularly. 
66 Q. Did you, at some time in your talks with Mr. Gamble, 
tell him that you were willing to loan money on certificates, 
but that you preferred to go down to the bank and make payment 
there rather than to make it to him ? 

A. Not that I recollect of, because [ had taken them both ways. 
The first, I say, | took from him, but there was one thing that I 
always did—I dia it with the first one and afterwards—I always 
went to the bank and inquired of the president or cashier if the cer- 
tificates were perfectly correct and regular and all straight, and 
they always told me they were. May I explain why 

(). I don’t know when vou will stop if I let you explain. Why 
did you ask the officers of the bank whether they were all right and 

straight? 
G7 A. A broker, when he sells paper, is responsible that the 

paper is What he represents it to be. If I sell forged paper or 
raised paper or anything like that as a broker | am responsible for 
it, and so | never dared to buy notes or any paper of any kind from 
a stranger, because if I turned them over the person who took 
them of me would come back to me for them to the extent of my 
liabilitv, and so T always, when | got paper from a person who was 
not perfectly familiar, would go to the bank and ask if it was all 
perfectly right and correct for my own safety. 

(). In this case, for your own safety, you inquired whether the 
bank officers had signed it? 

A. That was all. 

(). Whether those were their signatures ? 

A. Yes. 

(). Did vou know anything in regard to Gamble’s responsibility 

pecuntarily ? 
OS A. No, sir; IT never asked him or anybody else. 
(). You didn’t know anything about that? 
A. No, sir. 


Cross-examination : 


(). As I understand, Mr. Mixter, prior to this 11th day of Novem- 
ber, 1881, vou had only two transactions with Mr. Gamble ? 

A. Only two; one was July 11th and the other was the 4th of 
August. 

(). And in each of those transactions 

A. One was June 11th, when [ made the trade; it was due July 


(). It is not material about that. 
A. It was June 11th that I gave it. 
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(). Now, in those transactions had you any personal interest what- 
ever except your brokerage ” 

A. Except my brokerage I never had, except in the last one. 

Q). Except in the last one, which is now in controversy, you 
69 had no personal interest except to the extent of your broker- 
age ? 

A. Except to the extent of my commission. 

(). You knew nothing about the responsibility of Mr. Gamble ? 

A. Not the slightest. 

(). Did you ever loan him any money on his own name? 

A. Not a pieayune. 

(). Did you ever make any inquiry as to his responsibility ? 

A. Not any; IT never had any reason to. 

(Q). Did you suppose that there was any irregularity between Mr. 
Benvon and Mr. Gainble or between any of the officers of the bank 
and Mr. Gamble? 

A. Not in the slightest degree. If Thad T never should have had 
anything to dowith it; Tnever should have loaned him any money, 

I mean, or anything of the kind. In) Boston we regard. the 
70 banks as sOmething a little outside of the ordinary course of 
business, and we trust them implicitly. 

(). Something has been said about the rate of discount on one or 
both of these transactions. TILave you known money to be much 
higher than those rates in Boston and New York ? 

A. Yes,sir. Within afew years in the stock market in New York 
money got up to 150 per cent. per annum, and in Boston, in 1897, 
it was well known that people who were worth twoor three millions 
offered to lypothecate staple cotton goods at 50 cents on the dollar 
at what they would sell in the market. They offered to pay 5 per 
cent. per month for the money, and they could not get at. Their 
paper went to protest and they failed. They would have paid 5 
percent. per month on the money rather than have the disgrace of 

failing. 
71 Q. This first transaction, then, that you had with Gamble 
Wiis a purchase by vou for other parties t 

A. It was a purchase for other parties. 

(). As a broker? 

A. As a broker. 

(). It was the purchase of a certificate of deposit issued by the 
Pacific Bank ? 

A. Yes, sir. 

(). You went to the bank before you bought it and asked the 
bank officers if it was all right? 

A. IT did. 

(). What reply did you get to that ? 

A. They said it was—that the certificate was—all right, and that 
that was Mr. Gamble’s signature on the back of it. It was made to 
his order. 

(). Now, the second one you had, that was the purchase by you 
of a certificate of deposit on the Pacific Bank as a broker for other 
parties ? 
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A. Yes, sir. 
72 Q. Did you go to the Pacific Bank and inquire of its offi- 
cers whether that was all right? 

A. I remember taking it in there, because that certificate was 
made out to the wrong order, and so I carried it back to Mr. Pet- 

tengill and told him I wished it made out to my order, and he wrote 
in addition to the name that was in it “ or George Mixter,” so that 
I could make it negotiable for endorsement. 

(). What was the name in it? 

A. He wrote it “William Mixter” instead of “ George Mixter.” 

(). William Mixter is your father ? 

A. Yes, sir. 

(). He altered it so that it could read “ or George Mixter?” 

A. Yes, sir. 

Q). And they told you it was all right * ? 

A. Yes, sir. 
73 (). Now, tocome to this transaction in controversy—that 
is the one we are dealing with in this case—you went Into 
the bank on the 11th day of November ? 

A. Yes, sir. 

(). Won't you state to the jury just exactly what occurred at that 
time between you and Mr. Benyon ? 

A. Well, | went in and told him that I could not find the money 
that I had been requested to find, and he said that the bank wanted 
the money very much, and that when Mr. Gamble went away he 
told him that 1 had agreed to get the money for the bank. I said, 
“T beg vour pardon; I told him that I would get the money if I 
could.” I didn’t promise it absolutely, because a broker cannot 

promise things absolutely that are in the future. He said 
74 that Mr. Gamble had told him that I would get so much 

money for the bank, and that he had left funds in his hands 
to pay me for getting it, and that he wanted the money very much 
indeed: and then I told him that | had got money enough, that I 
could lend him, because there were some people coming Into town 
the next week who would take them (the certificates) off my hands, 
and I could get along without anything for that length of time. I 
specified the price that I should charge for getting it, and he said 
that was satisfactory, and so I went back to my office and got the 
check and brought it over there and gave it to Mr. Benyon and he 
gave me three certificates of deposit. Then he paid me this money 
and told Mr. Pettengill to charge it — Mr. Gamble’s account—to 
charge the fee to Mr. Gamble’s account. 

(). To whom did you lend your money ? 

re A. | Jent my money to the bank and the bank gave me 

their certificates the same as if I had made a deposit in any 
bank. That is what I have been in the habit of doing ever since I 
have been in the business—to take these certificates of deposit from 
the bank whenever they took my money and would pay the interest. 

(). Is that an extraordinary thing for a bank to do—to issue a 
certificate of deposit, and in consideration of its being kept outa 
certain length of time to pay Interest on it? 
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A. I don’t think so, generally. More often in a case like that they 
would say that if the money would not be called for within a few 
weeks they would take it and allow so much interest for it; but if it 

ras going to be called for the next day they didn’t want it. 

76 I have loaned money to these banks in that way; and then, 

if I wanted the money for myself for a day or two, I would 

use the certificate of deposit as collateral for my note, and the bank 

would consent to keep it. In that way I kept my loan at the bank 
and they would pay me a good rate of interest. 

Q. Has that been done by you with other banks than the Pacific? 

A. I have done it with other banks. I never did it with this 
bank, because these things were not particularly good collateral ; 
but with other banks there was never any trouble about it until this 
fuss came up with the Pacific. 

(). You never did loan Mr. Gamble a cent upon his own name? 

A. Not a cent, sir. 

Q. Did you know enough about his circumstances te loan him 

any money on his own name ? 
77 A. I did not. I knew nothing whatever about his cireum- 
stances. I don’t think he ever asked me to loan him any 
money. 

Q. Were all of his requests to you to raise money for the bank”? 

A. They were all to raise money for the bank. 

(). Not to raise money for him ? 

A. Not to raise money for him, but to raise money for the bank. 
The certificates of deposit which I had were all that T had to go on, 
except there was one time, after the bank stopped, he came in and 
asked 

Mr. Stone: No matter about that. 

Mr. Bau: Well, if he responds to my question it is competent, 
unless there is some objection to it. 

Mr. Stone: | object. 
(). Well, my question simply is whether you ever did loan 
any money to Mr. Gamble on his own name? 
A. I did not. 
Q). Or whether he ever applied to you to loan him money on his 
own name ? 

A. Ile never applied to me for that purpose. 

(). Whether vou knew enough about his circumstances to justify 
your loaning him money on his own name ? 

A. I didn’t know anything about him, sir. 

(). Would vou have loaned him money on his own name? 

A. Not any very large amount, sir. 

Q). Why, sir—beeause you didn’t know anything about him or 
beeause you did know something about him ” 

A. Because I didn’t know anvthing about him. 

Q. Was that the check, sir, that you gave to the Pacitic Bank for 
these certificates of deposit? (Showing check.) 

A. Yes, sir; this is the check. 
Q. Won’t you read it to the jury, please ? 


Pro 
de 


x 
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79 A. “ Boston, Nov. 11th, 1881. $15,000. The Merchants’ 

National Bank of Boston pay to the order of Pacific National 
Bank fifteen thousand dollars. No. 1139.” Signed “George Mixter.” 
Endorsed by J. M. Pettengill, cashier. 

Q. Are you acquainted with Mr. Pettengill’s signature ? 

A. I have seen his signature a good many times, and I should 
call this his signature. 

Q. Whose funds were those against which that check was drawn 1 ? 

A. They were mine. 

Q. Your own individual funds ? 

A. My own individual funds. 
Q. Was that check paid ? 
I expect it was; it was charged in my account and the bank 
office rs told me that they let the Pacifie have the mone von it. 
Q. It was charged in your account at the end of the month ? 
SO A. It was. 
(). That check was returned to you among other checks ? 

A. Among other checks. 

(). Has that check upon itself evidence of being stamped ? 

A. Yes, sir; it is stamped and punched. 

(). It was charged to you in your account? 

A. Yes, sir; the books of the bank would show that, sir, outside 
of my own. 

(). Had you at any time previous to this had any talk with Mr. 
Benvon with reference to any transactions that you might have with 
the bank, and that in all those transactions you looked to the bank 
for your pay or anything touching that m: itter? 

A. Yes, sir. I had had these transactions with the bank as far 

back as 1S7S. 
Sl @. You had had these transactions with the bank as far 
back as 1878”? 

A. As far back as 1878, and I had got considerable money from 
them one way and another, taking their certificates. I had taken 
the certificates of the bank, and I told him in every case that I 
wished it to be perfectly understood that I had nothing to do with 
any of his customers; that I loaned the money to the bank, and 
looked to the bank officers for my pay; that I did not care to have 
any other names on these ce rtificates: that all I wanted was the se- 
curity of the bank. 

Q. Did vou tell him that more than once ? 

. Oh, yes, sir. 
o. A wood many times ? 
A. Yes, sir; I think I used to go through that formula every 
time I went in to make a trade with him for the sake of hav- 
82 ing a perfect understanding about it. 
| (). Now, sir, up to the time that the bank shut up its doors, 
in Nov., 1SS1, had these certificates been regularly paid ? 

A. They had always been paid, sir, on “the day they were due, 
except when I had got them extended, and in that case they had 
given me another one in place of the first one; but there never 
had been any refusal to pay thein. It was only because the lender 
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preferred to have them continued. The bank never asked to have 
them extended. 

Q. After the bank suspended payment was there any application 
made to you to extend the time of payment of these certificates of 
deposit ? 

A. Yes, sir; there was. It was over at the counting-room of the 

bank—the directors’ room. 
83 (). Well, what occurred? 

A. I was sent for to go in and see the directors, and I went 
in there. Mr. Benyon was in the room with the other directors, or 
some of them, and they asked me about these three certificates of 
deposit. I said that T had one of them and that the other two | 
had sold to another person. They wanted to know if I would ex- 
tend them, and I said—I believe they asked me who had the others— 
and I said that a broker did not ordinarily give away his custom- 
ers, but that | might go and see him if he was willing to extend 
them. As far as I myself was concerned, | told them I did not 
wish to extend the time of payment. Mr. Benvon brought me one 

of those circulars that the bank sent around at that time and 
S4 gave it to me, and | said that [ would see my customer and 
ask him if he wished to extend his, but for my own [T didn't 


want to do it. So Tasked the man that bought these two of me if 


he wished to extend them, and he said he did) not, and T reported 
the fact afterwards, 

(). Who was this Mr. Best that you spoke of? 

Mr. Stone: Tle has not spoken of lime. 


(). Did yout speak of Mr. Best? 

A. Mr. Best was in the room atthe time. Tle was the one who 
had the principal charge of managing the affairs of the bank, I be- 
lieve—that 1s, by COMIMAION report—before they resumed pavinent 
again. 

(). Ilow many of the directors were there at that time? 
85 A. | don’t remember, sir. There were several people in 
the room. 

Q). Was that the paper that they wanted you to sign? 

A. That was the paper, as T recall it: it had this seal on the bot- 
tom. ) 

(Mr. Ball read the circular commencing: “ Pacitic National Bank, 
105 Devonshire St., Boston, Jan. 2. ISSZ. We. the undersigned, KC.) 

(Copy annexed and marked I.) 

Q). Was there any question made by them at that time as to the 
propriety and validity of these certificates of deposit? 

A. No, there was not at that time. There was something said 
about them. Mr. Benyon spoke to the directors, and said that the 
bank had the money; there was no doubt about that. 


Redireet examination: 


(). You say that at that time some question was raised 
S6 about the validity of these certificates, and Mr. Benvon was 
present and said the bank had the money ? 
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A. Yes, sir. 

(). When was this? 

A. It was while they were settling their affairs, before they re- 
sumed. I don’t remember what day of the month it was. 

Q. Was it in December, or January, or February ? 

A. Well, it was after that paper was first sent around. 

(). You say Mr. Benyon gave you that cireular? (Copy annexed 
and marked F.) 

Ile went and got it. There were several directors there, and 
I was sitting on the sofa, as I recollect, and one of the directors was 
sitting beside me. Mr. Benyon was standing up, and he went and 
brought this paper to me. 

(). And asked you to sign it? 
A. 1 was asked if | would extend the time of payment. 
S7T I think one of the directors asked me that, or Mr. Best; I 
don't remember which. 
(). Was it Mr. Benyon ? 
A. No; Mr. Benyon did not. 
(). He didn’t ask you to sign it; he only went and got it and 
brought it to you? 
A. Ile went and got it and brought it to me. 
Q. When he hi inded it to you didn’t he s ay anything and ask you 
to sign it” 
A. Oh, no; we had been talking over that before. 
‘. You say vou had sold at that time two of these certificates ? 
. | sold two of them before the bank stopped. 
r So that vou did not own them when the bank stopped ? 
. No, sir. 
n Do vou own them now ? 
. Well, they were turned over to me, sir. 
(). Lask vou do you own them now ? 
SS A. In one sense | might be said to own them, because the 
man said he would give them to me, but if | could get the 
money on them I should pay it to him. 
ry So that vou are not the owner of them to-day ? 

_ [| should not consider myself the owner of them in equity, be- 
cause they have been bought of me. 

(). When were they turned back to you again ? 

They were turned back again to me a little time after I gave 
them to Mr. Ball; I think the same day, if Mr. Ball can remember, 
when I came into his office and brought them in. 

(). The first thing after the bank opened business again you pre- 
sented them for payment ? 

I presented mine; yes, sir. 

i Did you present the other two? 


S9 A. I did not. They were carriedin by the man who owned 


them. 
(). The same day ? 
A. The same day. 
(). And payment was refused on all of them ? 
A. Payment was refused on all of them. 
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Q. And then you took them over to Mr. Ball? 

A. I took the lot to Mr. Ball. 

Q. And did you leave them with him ? 

A. My impression at that time is that I did not, but afterwards. 

Q. You took them away again ? 

A. Yes, sir; but afterwards | took them back and gave them to 
him ; later, | have forgotten how much later, | had them for awhile, 
and then, | think, I cannot remember when I gave them back to 
Mr. Ball; it was some time when we were talking about the case. 

(). When you first handed them to him and consulted him 
90 about bringing a suit, [ suppose ? 
A. Yes, sir. 

Q). And then you brought the suit and he used these to make his 
copy ? 

A, Yes, sir. 

Q. And then he gave them back to you” 

A. Ile gave them back to me. 

(). And you gave them back to the owners? 

A. I gave back two of them to the owners for safe keeping. 

Q). For safe keeping? 

4\. Yes, sir. 

Q. And then when did you take them again from the owners? 

A. It was a very short time after | gave them to Mr. Bail the 
second time, and [ have forgotten when that was. 

(). Can’t you give us any idea what time? 

A. I could not, without Mr. Ball might mark it in some way, but 

1 could not. 
v1 (). Was it after the case was entered in court, 
A. Well, sir, I don’t know. It was before the case came to 
trial, | think, if that is what you mean. 

(Q). Who gave these to you when you took them to Mr. Ball? 

A. The man that owned them. 

(). Who was it” 

A. It was Mr. Weld. 

Q. Mr. William I. Weld? 

A. Mr. William G. Weld. 

Q. For what purpose did he give them to you? 

A. Whi, to have the suit brought on them. 

Q. Did he say anything about the name in which the suit should 
be brought? 

A. It was to be brought in my name. 

Q). Ile wanted it brought in your name—what Instructions did 
he give you in regard to them ? 

A. Well, sir, he said he did not want the thing brought in his 

name, because he did not want to appear in it at all. He 
92 wanted it brought in my name, and so [ earried them down 
to Mr. Ball. 

Q. Ile asked you to have the suit brought in your name ? 

A. Certainly. 

Q. You say that vou have taken certificates of other banks in 
trade of this sort. Will you tell us what bank you have ever taken 
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a certificate of deposit from in the way you took the one from Gam- 
ble on the 4th of August? 

A. I did not mean that, sir—that I ever took any agreeing to hold 
them out for any regular specified time. 

(). Did you ever take any certificate of deposit from any other 
bank and agree to hold it out any specified length of time? 

A. I have agreed to hold them out, say, two or three weeks; some- 

thing like that, sir. 
93 Q. What bank did you ever take one from and agree to 
hold it out two or three weeks ? 

A. Well, | have had them. I would go in 

(). Just answer my question, please. My question ealls for the 
name of the bank. Give us the name of the bank. 

A. I have had them of the Exchange Bank, where I told them 
that 1 should not carry them. 

(). Ilow many have you had of the Exchange Bank? 

A. I could not tell you, sir, without looking over my books. 

(). More than one? 

A. O, yes. 

(). Several? 

A. Several. 

(). At different times? 

A. At different times. 

(). For what amounts? 

A. Well, sir, from small amounts up to a hundred thousand 
4 dollars, perhaps. 

(). When vou took any one of those did you pay in the 
full value of it into the bank ” 

A. Always, and gave them my check. 

(). For the face it? 

A. For the face of it. 

(). Did they ever pay you back the discount on it before the 
time? 

A. Yes, sir; they always paid interest on it at the end of the 
time. 

(). At the end of the time, ves. But they never issued a certifi- 
cate of deposit and paid you back any portion of the money repre- 
sented in it at the time that it was Issued ? 

A. Yes, sir: but the Pacitie Bank did not do that—— 

(). No matter about that; but with the Exchange Bank was not 

this the way that they did: When you paid in the money they 
thy issued to you a certificate of deposit for that exact sum ? 
A. Yes, sir. 

(Q). And then the understanding was that if vou let it remain in 
the bank any time you should havea certain rate of interest for that 
time ? 

A. Certainly. 

(). And when you drew it out they would pay you the interest 
agreed upon ? 

A. Yes, sir. 

Q. Now, what rate did they give? 
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A. Well, it would depend altogether upon the state of the money 
market. ‘They used generally to give me clearing-house rates. 

(). What were those? 

A. They varied. I have known them to be 12 per cent. and I 
have known them to be 1} per cent. 

Q. They would give you the same rate that they were paying to 

the clearing house? 
96 A. The same rate that they were paying to the clearing 
house. 

(). So that the certificate represented the money actually paid in? 

A. Certainly. 

(). You say you did that with the Exchange Bank. Now, did 
you do anything different with any other bank except the Pacific? 

A. I didn’t do anything different with the Pacific Bank in this 
last case, sir. 

Q). Or with any other bank ? 

A. No, sir; they alway- had the quid pro quo. 

Q. An exact equivalent ? 

A. An exact equivalent. 

(). If they gave you a certificate for $5,000 they had $5,000 ? 

A. They had $5,000, 

Q. And if you allowed it to remain one, two, or three months 
they would allow you clearing-house rates of interest on it? 

A. Yes, sr. 
v7 (2. That is all, isn’t it? 

A. Yes, sir: in this case of the Pacifie it was the same. 1 
gave them the whole amount of money, and the amount of money 
that was paid back was paid by Mr. Benyon,as Mr. Gamble’s agent 
and not as president of the bank. 

Q). Did you ever have any such transaction as that with any other 
bank except the Pacific ? 

A. Not that I know of; not exactly like it, of course, because there 
was no other bank in Boston that was as hard up for money as the 
Pacific. 

Q. And there was no other president of a bank who would do that 
sort of business, was there? 

A. They did not need to, sir; that was all. When the bank ts in 

the clearing house they can get all the money they want. 


US (). Now, you say that every time when you took a Pacific 
Bank certificate you Were earetul to go to the officers and say 


that you didn’t want to have anything to do with their customers 
In that transaction ? 

A. [ lent the money to the bank. 

Q. And you were careful to say that you didn't want anything to 
do with their customers ? 

A. Yes, sir. 

Q. Why did you say that? 

A. Because | wanted to have it understood that the money was 
lent to the bank and not to any of their people. 

Q. But you represented that it was lent to the bank. How could 
anybody suppose on your statement that it had anything to do with 
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anybody else, and why should you say that you wanted to be sure 
that it didn’t have anything to do with anybody else ? 

99 A. Because one of their customers paid me for getting the 
money. 

(. That is the reason ? 

A. Yes, sir. 

Q. Did that happen in the case of any other bank—that the cus- 
tomers of any other bank paid you for getting the money? 

A. In the ease of other banks I have sometimes lent money to a 
bank and then taken a person in there to borrow money of them, but 
| have always been paid by people to lend money to other banks ata | 
broker's. | 

(). What I ask is, Have you had any operation similar in its de- | 
tails to this Gamble transaction with any other bank? 

A. Not exactly similar, sir, because the certificates never were for 
sale in the same way on the street. 


(By Mr. BaLi:) 


100) (). At the time you brought the suit did you have these 
certificates In your possession ? 

A. I did: yes, sir. 

(). And they continued in your possession ? 

A. They continued in my possession until the thing was all settled, 
as far as the preliminaries of the case were concerned, and then I 

_ handed them back for safe keeping to the owner of them; and then, 

when it was time for the case to be brought up again, [ carried them 
down to you, sir. 

(). And the understanding with the owner of the certificates was 
that the suit should be brought in your name” 

A. Yes, sir. 

(). You owning one and somebody else—Mr. Weld, you say—own- 
ing the others? 


A. Yes, sir. 


10] JAMES GAMBLE, a witness called by the defendant, testified 
as follows: 
(). Where do you —, Mr. Gamble ? 
A. New York. 
(). How long has that been your residence ? 
A. About three vears. 
o- (). Where was it before that? 
A. In England. 
(). You are a native of England ? 
A. Yes, sir. 
(). Coming to this country when ? - 
A. Well, I have been on and off about the last fifteen years. 
(). What has been your business the last fifteen years? 
A. Well, sir, the last three years my business has been the con- 
struction of water-works. 
(). Taking contracts to build water-works for cities and towns ? 
A. Yes, sir. 
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Q. That for the last three years? 
A. Yes, sir. 
102 Q. What cities have you contracted with to build water- 
works ? 
A. Yarmouth, Nova Scotia; Charlotte, North Carolina. 
Q. Were you acquainted with Mr. Benyon, who was president of 
the Pacific Bank ? 
A. I was introduced to him. 
Q. When? 
A. In 1881]. 
Q. What month ? 
A. March. 
Q. Up to that time had you had any dealings with Mr. Benyon 
or with the Pacifie Bank ? 
A. I had not. 
Q). Did you subsequently have any business transactions with 
Benyon or with the bank ? 
A. I had with the bank. 
Q. You say with the bank. With what person were your trans- 
actions conducted ? 
A. With Mr. Benyon, the president. 
103 (). Did you make any agreement orcontract with Mr. Ben- 
yon or the bank after your introduction to Mr. Benyon ? 
\. IT made a proposal of business to Mr. Benyon. 
(). You made a proposal for business ? 
A. Yes. 
(). Did that proposal result in any agreement ? 
A. It resulted in an agreement with Mr. Benyon that he was to 
let me have $50,000. 
Q. When was that agreement made? 
A. I think it was in April or May, ISS. 
(). Was it in writing ” 
A. I think not. 
(). Will you tell us the terms of the agreement briefly—the sub- 
stance of it? 
A. To what agreement do you refer? 
(). The first one you made. 
A. The agreement with Mr. Benyon was to endorse my paper for 
$50,000. 
104 (), You mean endorse it in his own individual name or 
the name of the bank ? 
A. The name of the bank. 
Q). Was anything done under that agreement ? 
A. Yes. 
(). What? 
A. My notes were endorsed by the Pacific National Bank. 
(). Who put tlie endorsement on them ? 
A. Mr. Benyon’s name was there. 
Q). “A. [. Benyon, president?” 
A. Yes, sir. : 
Q. Were those notes subsequentiy returned to you ? 


» 


o 
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A. They were destroyed. 

Q. Why? 

A. Because they could not be negotiated. 

Q). What then took place between you and him ? 

A. Mr. Benyon gave me a certificate of deposit for $10,000, 
105 Q. When was that? 
In May, 1881, I think. I have not acquainted myself 
with the dates, 
(). He gave you a certificate of deposit for $10,000 to your order ? 
I think there were two; I am not sure. 

(). What did you give him for those certificates ? 

A. I gave him my note, having in the meantime deposited with 
the Pacifie Bank securities representing the face value of some 250 
or 300,000 dollars. 

(). What were those securities ? 

A. Securities on the bonds and stock of the Yarmouth Water 
Company and bonds of the Charlotte Water Company. 

(). Were those companies companies with which you had con- 
tracted to build water-works? 

A. They were. 

(. And those bonds and that stock were issued in order 
106 to raise money to build the water-works? 
A. In payinent for the water-works. 

(). Had the water-works been completed ? 

A. No; they had not been completed; they had commenced— 
that is, | had commenced them. 

(). You had begun to build them ? 

A. Yes. 

(). And you had received these bonds and stock in anticipation 
of payment for them ? 

A. In payment. 

ry In payment before the work was done” 

. Yes. 
a Ilad those bonds or stoeks any quotations in the market? 
. No; | believe no water bonds have. 

o sut those had not” 

A. These had not to my knowledge. 

(). Had they any market value—that is, were there any sales or 
purchases of them, to your knowledge, in the market? 

A. They were never offere dd. 
107 (). Their value de ‘pe nded upon the completion of the works, 
didn't it? 

A. Absolutely. 

(). Ilave the works ever been completed t 

A. They have, sir. 

(). When? 

A. Last year. 

(). What time? 

A. October, I believe; the Yarmouth were completed last Decem- 
ber twelve months. 

(). That was December, 1SS1? 

o—129 
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A. Yes, sir; the Charlotte were completed last year. 

@. What time? 

A. July. 

Q. July, 1882? 

A. July, 1882. 

Q. Now, he issued to you, you think, two certificates of $10,000 
each, for which you gave your note? 

A. ‘Two for $5,000 each. 
108 (). And you gave vour note to the bank for it? 
A. I did. 

Q. Did he subsequently issue any to you? 

A. Any what? 

Q. Certificates of deposit? 

A. Yes. 

Q. Can you tell us when the first issue was ” 

A. You speak now of the two 85,000 certificates ? 

(). Yes. 

A. I think July, 1881, to the best of my remembrance. 

Q. Did it or did it not continue from that time down into No- 
vember when this transaction took place with Mr. Mixter? 

A. It did. 

Q. What was your first acquaintance with Mr. Mixter? 

A. Mr. Mixter was introduced to me, and he gave mea 
109 ~~ check for one of the certificates of deposit. 
(). When was that? 

A. That was about July, 1SS1. 

Q. Was that the time that this paper, which was produced here 
this morning and signed by you, Mr. Mixter, and yourself, was 
written ? 

A. I have not seen it, sir. 

Q. (Showing paper to witness.) You look at it. 

A. There was a transaction prior to that. 

(). Prior to that”? 

A. Yes, sir. 

Q. Did you hear Mr. Mixter’s statement about the transaction of 


A. I did. 
Q. Whether or not that was the transaction to whieh vou allude? 
A. That is the transaction to which IT allude. 
Q. What was the amount of the certificate you then gave him? 
A. 85,000. 
110 Q. And what was the amount you received from him? 
A. That I cannot say from memory. 
Q). Give us your best recollection. 
A. I would not like to commit myself to memory. 
(. Can vou give us any idea of the amount? 
A. I judge that there was 84,700. 
Q. Was it vour idea that the shave in that transaction was six per 
cent. a month ? 
A. My idea was that it was pretty salt, and I told him so. 
Q. What do you mean by “salt?” | 
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A. A little more salt than I wanted in my soup on that occasion. 

Q. Do you mean that it was a very high charge ? 

A. A very high charge; ves, sir. 

Q. What conversation did you have with Mr. Mixter at that 
time? 

A. None whatever. 
111] Q. But vou said something to him? 
Well, it was very short. 

(). Tell us what it was. 

A. Ile handed me a check and I handed him a certificate of de- 
posit. I told him it was a rate I was utterly unaccustomed to, and 
Mr. Mixter informed me that I could either take it or reject it, just 
as [ pleased, and I accepted it. 

(). Some conversation preceded that? 

A. No, sir; none whatever. Mr. Mixter is a man of silence, and 
that is very often eloquence. 

Q). But you say, Mr. Gamble, that you gave him a certificate of 
deposit and he gave you a cheek ? 

A. Yes, sir; he had it already prepared for me. 

(). But you don’t mean to say that there had not been any con- 

versation passed between you before that about it? 
112 A. 'No, sir. 
(). What was the conversation that had passed previously ? 

A. Mr. Mixter, if you understand, was introduced to me on that 
occasion by another gentleman. 

2 By whom? 

. Mr. Chiek. 
a Who is Mr. Chick ? 
| «don’t know, sir. I know his name; that is all I ean tell 


\ You knew something about him at that time? 
| knew he was Mr. Chick. 
, Couldn't vou identify him or place him somewhere? 
. No, sir; he was a stranger to me. 
a Who introduced him? 
Mr. Bunker, I think. 
a Didn't he tell you anything about Mr. Chick ? 
. He told me that Mr. ( thick had been originally cashier of the 
b: ink. ; 
115 (). And Mr. Bunker introduced him to you? 
A. I believe so: I have not made a note of those cireum- 
stances. 
(). What caused Mr. Chick to introduee you to Mr. Mixter ? 
A. Because I wanted 85,000. 
(). Did you say so to Mr. Chick ? 
A. I did: certainly. 
(). And did you ask him to introduce you to somebody who would 
furnish it? 
A. Yes, sir. 
(). On certificate of deposit of the Pacific Bank ? 
A. Yes, sir. 
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- 
(). And he took you to Mr. Mixter ? 
A. No, sir; he brought Mr. Mixter to me. 
(). Give us all the conversation that passed between you and Mix- 
ter after that introduction. 
A. I have given it to you, sir. Mr. Mixter brought mea check 
on New York for $4,700, and TI told him I could not accept 
114. it at that high rate. Hesaid, “ You can take it or leave it.” 
That is the beginning and end of the conversation, except 
that he left the check for $ $4,700 and took the certificate of deposit - 
for $5,000. | 
Q. Didn’t you say to Mr. Mixter that you had lreard that he was 
in the habit of loaning money on certificates of deposit or dealing 
with them ? 
A. No, sir; that was some months afterwards. 
(). When was that? 
A. It was subsequent to the transaction this time, I believe. 
(). Was that the August transaction ? 
A. Yes, sir. 
(). Now, have you told us everything that passed between you 
and Mixter the first time. 
A. Yes, sir; | have a strong remembrance of it. 
Q). You passed him a certificate and he passed you out a 
cheek ? 
115 A. Yes,and informed me I could either take it or reject it. 
(). And you took it? =_ 


A. I took the check. 

Q. And that is everything that passed between you ? 

A. Yes, sir: on that occasion. 

(). To whose order was that certificate of deposit drawn ? 
A. ‘To the best of my recollection, mine. 

Q. What had you given the bank for that ? 

A. My note. 

(). For how much ” 
A. $10,000. 

(). The same as the amount of the certificate ? 

A. The two certificates. 

(). Now come to the next interview with Mr. Mixter; when was 


I think it was about this time—August, 1881. 
(). Tell us what took place then. 
116 A. It was on that oeeasion that I mentioned to Mr. Mixter Pe 
that IT understood that he dea!t in certificates of deposit of the 
Pacific Bank, and he told me he did, and | made a suggestion to 
take $10,000 of it, and he assented. 
Q. Do vou recollect anything else ? 
A. No, sir. 
Q. Wasn't anything said about the time he should earry it? 
A. Oh, ves; he asked me that question, | think. I said three of 
four months; I forget which; about 90 days, [ believe. 
Q. What did he say about the way the transaction should be ear- 
ried out ? ~ 
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> 
A. Well, I think that he informed me that it was his custom to 
go to the bank direct. 
(. To whose order was that certificate of deposit drawn ? 
A. I don’t know; I never saw it, to the best of my recollection. 
Q. You didn’t have it in your hands? 
117 A. No,sir: Mr. Mixter went to the bank himself, I believe. 
(). So you didn’t sell it to him—pass it to him—and receive 
payment from him ? 
A. No; my recollection is that Mr. Mixter, after the transaction 
w- . ‘ ° 
had been agreed upon, went to the bank himself and obtained a cer- 
tificate of deposit. 
(). What was the rate of discount that was agreed upon ? 
A. A fixed sum. 7 
(). How much ? 
A. Three or four hundred dollars—I forget which. 
(). Does that paper recite the whole of the transaction correctly ? 
A. Except Mr. Mixter’s commission. 
(). The commission of Mr. Mixter is recited there—8166.53, I be- 
lieve? 
A. No, sir. 
(). What is it? - 
A. The interest. 
118 (). That is interest—8$166.35 ; well, what is the commission ? 
A. Well, Mr. Mixter is an expensive man, as I mentioned 
- just now ; $250.00 commission. 


(). low did you pay him that? 

A. I think in bills. 

(). Where? 

A. At Tower, Giddings & Co., if T remember rightly. 

(Q). Had that check for $260 any connection with that payment or 
transaction ? 

A. Yes, sir; that was Mr. Mixter’s commission. 

(). Well, that check is to your order and endorsed by you. Didn't 
you give that to Mr. Mixter? 

A. No, sir: Mr. Mixter preferred bills to checks. 

(). Did you cash that and give him the bills ? 

A. I did. 

(). Then you gave him $260, did you? 
119 A. Yes, sir. 
(). Did you go down to the bank with Mr. Mixter on that 
» transaction ? 

A. No; Mr. Mixter went tothe bank and told me that he had 
business with Tower, Giddings & Co., and he would meet me there, 
and there I handed him the proceeds of that check. 

(). Had he then in his possession the certificate of deposit ? 

A. He had; at least he informed me so. 

(). Well, did you get any benefit from that transaction of August 
4th? 

A. I don’t know whether the amount went to my credit or not ; 


I think it did. 
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Q. You think the amount went to your credit in the Pacific 
Bank ? 

A. I think so. 

(). Was there any understanding with Mixter as to that 
120 fact, whether that money should or should not go to your 
credit in the Pacific Bank ? 

A. Not a word positively, according to my recollection. 

Q. Won't you consider that question, and notice I ask you whether 
there was any understanding with Mr. Mixter that the money which 
you put in on that certificate should or should not go to your credit 
on the books of the bank ? 

A. I have no recollection of any conversation with Mr. Mixter 
about it. 

Q. Ilaven’t you stated that that was the understanding with 
Mixter? 

A. I say that at this moment I have no recollection whether Mr. 
Mixter did or did not make any statement in regard to that. 

(). Now, I ask you, pressing the inquiry a little further, whether 
you have not stated that that was the understanding with 

Mixter? 

121 Witness: Whatever I have stated, Mr. Stone, is the truth. 

Mr. Stone: I did not mean to intimate, Mr. Gamble, that 
you were not telling the truth, but [ want to make sure that we get 
vour recollection. I ask you whether you have not previous to this 
time stated that the understanding with Mixter was that the money 
that he paid into the bank for that certificate of deposit should go to 
your credit in the bank in your account? 

A. [have no recollection of making that statement. I suppose, 
your honor, if you will allow me to state, that if I have been asked 
one question on this matter | have been asked a thousand—at least 
a thousand. Therefore, if my memory fails me at the moment, it is 

not that I do not wish to tell the truth, but I cannot call it to 
122.) my mind at this moment. 
(). To be a little more precise—and perhaps [ ought to, if 
[ press it further—whether you did not make that statement to me 
in my office in the presence of your counsel and Mr. Yeninton ? 

A. Ido not deny that I made the statement. 

(. You do not remember it ? 

A. No. 

(). Whose suggestion was it that he should go to the bank in this 
transaction ? 

A. Ilis own ; he told. me that it was his invariable practice to go. 

(2. Do vou remember to whose order the cheek was drawn which 
he gave for that certificate ? 

A. I did not see it. 

Q. Have you ever seen it? 

A. No. 

(). Do you know to whose order it was drawn? 

A. I do not. 
123 Q. Did you at any time pay Mr. Benyon for his accommo- 
dation to you in thistransaction ? 
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A. No, sir. 

Q. Did you make him any payment at any time? 

A. I have made him payments. 

Q. Look at that check for $5,000,if you please,and tell me whether 
that had any relation to your dealings with the Pacific Bank. 


(Excluded and defendant excepted.) 
Q. Did you at any time give Mr. Benyon any check for himself. 
(Excluded and defendant excepted.) 


Q. Did Mr. Benyon ever ask you, while those transactions were 
going on, in which you got certificates of deposit of the bank and 
traded with Mr. Mixter upon them—did Mr. Benyon ever ask you 
what he was to receive for his part in the transaction ? 

(Excluded and defendant excepted.) 


124 (). Did you ever, in consequence of anything Mr. Benyon 
said to you, make him any payment of cash or checks ? 


(Excluded and defendant excepted.) 


(). Will vou look at those three checks and tell me whether those 
have any connection in any form or way with your transactions 
with Mr. Benyvon, in which you obtained certificates of deposit which 
you subsequently passed to Mixter? 


(Excluded and defendant excepted.) 


(). Were those three checks used in any way directly between you 
and Mixter? 

A. No. 

(). Mr. Gamble, in November, 1881, say the 11th of November, 
had you any account with the Pacitie Bank ? 

A. I had. 

(). An account of deposit ? 

A. A current account. 

(). That is, an account in which you made deposits and against 

which you drew checks ? 
125 A. Yes, sir. 
(). And for which you had a pass-book ? 

A. Yes, sir. 

(). Can you tell me how your account stood on the 11th of No- 
vember ? 
\. I cannot. 

@. Did you pay Mr. Mixter $957.50, the discount on that $15,000 ? 

. I did not. 

”) Did you ask anybody to pay it? 

A. I did not. 

Q. You did not? 

A. No. 

(). Did vou give any authority in any way or shape to anybody 
to pay that on your account? 

A. It was charged to my account. 
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Q. [asked you whether you authorized anybody to pay it on your 
account ? 

A. I have no recollection of authorizing anybody to do so. 

Q. Can you testify whether you did or did not authorize anybody 

to? 
126 A. I believe I did not. 
Cross-examination : 

Q). What amount of water bonds did you say the Pacific Bank 
held of yours?’ You stated in your direct examination. 

A. IT could not tell you, sir; a considerable amount, perhaps 
$250,000, bonds and stocks ; but I do not commit myself to any fig- 
ures. | 

Q). On the 11th of November, 1881, where were you, Mr. Gamble? 

A. I believe | was in New York. 

(). And how long was it before you returned to Boston ? 

A. Probably three or four days. 

Q). Had the bank shut down at the time you returned ? 

A. It had not; the bank closed its doors when I was in Boston. 

(). Did you get any money from the Pacific Bank after the 
127) —s time that you went to New York that you have just spoken of ? 
A. 850, 1 think. 

(Q). Was that upon your return to Boston ? 

A. | gave a check for 850. 

(). You got a check for 850” 

A. No; I gave a check for 850, which was duly paid. It was the 
day the bank stopped payment. 

(). Did you get any part of this 815,000 that Mixter put into the 
bank ” 

A. Not a cent. 


Redirect examination : 

(). One thing, perhaps, | ought to have asked you on the direet 
examination, but I will ask it now. These certificates were written 
“payable on presentation,” but it was understood that they were 
not to be presented for a definite time” 

A. Which are you speaking of, Mr. Stone? 

(). All that were issued to you. They were payable on their 
12S face—payable Ol] presentation, but, in fact, it was understood 
they were payable on time ? 

A. Cerfainly. 

(). Why wasn’t that written upon their face ? 

A. I cannot answer that question, inasmuch as I did not give 
them. 

(). Was there any understanding between you and Mr. Benyon 
in that respect : 

A. There was. 

(). What was it? 

A. I told him that whatever certificates of deposit he gave me or 
gave other parties that | was interested in the date of them was to 
go In, 


GEORGE MIXTER. 41 


Q. Ifa certificate of deposit was issued and was not to be paid for 
three months why wasn’t it written on its face “ hea three 
months from date ?” 

A. That was the business of the party who gave it. 

Q. Was there any talk or understanding between you and 
120) Mr. Benyon in respect to that omission ? 

A. I reported to Mr. Benyon the exact date on which the 
certificate of deposit was to go in. 

(). Was there any talk between you and Mr. Benyon as tothe omis- 
sion of that statement from the certificate of deposit itself? 

A. No,sir: I have never seen those certificates of deposit of which 
you are speaking. I have seen them in the hands of the court; that 
is the only time I have seen them. 

Q. But you say there wasn't any understanding between you and 
him as to the omitting of that provision from the face of the certifi- 
cate ? 

A. No, sir. 

(). But it was agreed between you that they should not be pre- 
sented for a definite time ? 


A. Yes. 


130 It was admitted that the plaintiff's check for $15,000 on 

the Merchants’ Bank, copy whereof is herein contained, was 
duly presented to that bank and was paid by it in due course, and 
that the indorsementon it was in the handwriting of Mr. Pettengill, 
who was the cashier of the defendant bank. 

The defendant offered to show that said James Gamble was 
largely indebted to the Pacitic Bank at the time of the issue of the 
certificates of deposit declared upon in this action. 

This evidence was excluded and the defendant excepted. 

The foregoing was all the evidence in the case. 

Thecourt ruled that the defendant had shown no defence — directed 
the jury to return a verdict for the plaintiff for the face of the cer- 

tificates, with interest from March 18, 1882, to which rulings 
131 and direction, as well as to the aforesaid rulings excluding 

evidence offered by defendant, the defendant then and there 
excepted. 

The jury returned a verdict for the plaintiff, as directed by the 
court as aforesaid, in the sum of $15,765, and the defendant, being 
agerieved by the rulings and directions of the court aforesaid, pre- 
sents this bill of exceptions and prays that the same may be allowed 
as of the day of the trial and before the verdict of the jury was 
rendered, 

By their att'vs, MORSE & STONE. 


The foregoing bill of exceptions is allowed as of January 24, 1885, 
before the verdict of the jury was rendered. 
Le BARON B. COLT, 
US. Judge. 
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132 (Copy.) 
a yy 
The Pacific National Bank of Boston, Mass. 
$5,000. | Boston, Nov. 11, 1881. 


This certifies that Geo. Mixter has deposited in this bank five 
thousand ; 9, dollars, payable to the order of himself on return of 
this certificate properly endorsed. 

No, 2404. J. M. PE TTENGILL, Cashier. 


Countersigned : 
lL. F. COLBY, Asst Teller, 


Endorsed: Ceo. Mixter. 
(Copy.) 
sé i 9 
The Pacific National Bank of Boston, Mass. 
$5,000. Boston, Nov. 11, 1881. 
This certifies that Geo. Mixter has deposited in this bank five 
thousand ,,, dollars, payable to the order of himself on return of 


this certificate properly endorsed, 


No. 2405. J. M. PETTENGILL, Cashier. 


Countersigned : 
LL. FL. COLBY, Asst Teller. 


endorsed: “Creo, Mixter.” 


135 (Copy.) 
wo 
The Pacific National Bank of Boston, Mass. 
$5,000. Boston, ov. 11, 1881. 


This certifies that Geo. Mixter has deposited in this bank five 
thousand > 9 dollars, payable to the order of himself on return of 
this certificate properly endorsed. 

No, 2406, J. M. PE TTENGILL, Cashier. 

Countersigned : 

L. Fk. COLBY, Ass’t Teller. 

Endorsed: “ Geo. Mixter.” 

The words “ certificate of deposit” are printed in ruled tint across 
the face of each of said original certificates of deposit. 
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(Copy.) 
és D.” 


Memo. of Agreement between George Mixter and James Gamble, both 
of Boston, Mass. 
Boston, August 4, 1881. 

James Gamble having this day deposited with George Mixter a 

demand certificate of deposit of the Pacific National Bank of 
134 Boston for ten thousand dollars $10,000, said George Mixter 

agrees with the said James Gamble and said Pacific Na- 
tional Bank that the certificate of deposit shall not be presented 
for payment until the fourth day of December next. 

In consideration of the foregoing, James Gamble has this day 
paid said George Mixter the sum ef $166.35, being interest to the 4 
December next, at 5% per annum as agreed. 

(Signed) GEO. MIXTER. 
JAMES GAMBLE. 


(Copy.) 


Ke. 
$15,000. Boston, Nov. 11th, 1881. 
The Merchants’ National Bank of Boston pay to the order of 


Pacitic National Bank fifteen thousand dollars. 
No. 1159. GEO. MIXTER. 


Indorsed: “J. M. Pettengill, cash.” 


lao (Copy.) 
I. 
Pacific National Bank, 105 Devonshire street. 
Boston, January 2d, 1882. 
We, the undersigned, creditors of the Pacific National Bank of 
Boston, in consideration of the embarrassed condition of said bank 
and the agreements of the other parties hereto herein contained, do 
hereby, for ourselves and our heirs, executors, and administrators, 
respectively covenant and agree with said Pacific National Bank of 
Boston, its successors and assigns, that we will, and hereby do, ex- 
tend the time of payment of our several claims as follows, to wit: 
One-third thereof to be paid in four months from January Ist, 1582; 
one-third thereof to be paid in eight months from January Ist, 1882; 
one-third thereof to be paid in twelve months from January Ist, 
ISS2, interest on each instalment to be paid therewith at the 
136 rate of four per cent. per annum, the bank to have the right 
to anticipate any or all of said instalments. 
In witness whereof we have hereto set our hands and one com- 
mon seal, adopted for this purpose only, this second day of January, 
one thousand eight hundred and eighty-two. 
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Application and Motion of Linus M. Price, Receiver. (Filed April 
27, 1883.) 

Linus M. Price represents that he is the receiver of the Pacific 
National Bank of Boston, duly appointed by the Comptroller of the 
Currency, who found the said bank to be insolvent upon examina- 
tion thereof, and appointed him for the purpose of closing up said 
association by virtue of the act of Congress approved June 30, 1876, 
relating to the appointment of receivers of national banks and 

other purposes; that he was appointed and qualified as such 
137 receiver May 22nd, 1852, and is engaged in closing up said as- 

sociation according to the provisions of the acts of Congress 
in that behalf; that at the time when the said action was brought 
said bank was deeply insolvent and had committed various acts of in- 
solvency ; that it had suspended and failed ; that this was well known 
both to the officers and directors of the bank and the plaintiff in this 
action; that the present suit was brought and an attachment of the 
property of the bank was made; that the bank gave a bond to dis- 
solve the said attachment, two of the directors of the same, to wit, 
Lewis Coleman and John Shepard, signing said) bond as sureties of 
the bank; that said bank by a vote of the directors agreed to and 
did convey and put into the hands of said sureties a large amount 

of its property and assets, of the value of about $15,000, to 
15S) secure and indemnify said sureties for signing said bond, as 

aforesaid, and as indemnity against the liability imeurred 
thereby ; that at that time said bank was deeply insolvent and had 
failed and was unable to pay its debts and liabilities. 

This defendant, the receiver of the said bank, savs that if judgement 
is rendered in said aetion the liability of the said sureties may be 
fixed, and the property of the bank and of the said receiver may be 
held and applied to pray the debt of the plaratitl 1) full, and the 
plaintil will thereby obtain a preference over other creditors of 
the bank : that said Priee, is recelver, has tiled ili application in 
sald action, to which he refers and which is still pending, to vacate 
suld attachment and bond, and has also filed in this court a bill in 

equity, to which he refers, for the purpose of having said at- 
158 tachment vacated with said bond and compel the delivery up 

to him of the property conveyed and delivered to the sureties 
as and for the purposes aforesaid. 

The said Price says that said attachment and the giving of said 
bond and the conveyance of said property were all illegal and void; 
that the same occurred and operated asa preference to said plaintiff 
over other creditors, and the same was done with that view either 
as actually intended by the parties or they must be held to have so 
intended and contemplated. 

The said Price moves that the said ease be continued without judg- 
ment to await the proceeding in said application and in said bill in 
equity, or that such other orders may be made in the premises as 
will best serve to protect the rights of the parties. 

LINUS M. PRICE, Pee’r, 
By A. A. RANNEY, JLlis Att'y. 
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140 This cause was thence continued to this present term when, 
on the twenty-third day of July, A. D. 1883, the following 
motion is filed: 


Motion of Linus M. Price, Receiver. (Filed July 23, 1883.) 


Linus M. Price, receiver, referring to the motions and applications 
made by him, on file in said action, comes and says in addition 
thereto that he consents hereby that the claim or claims sued in said 
auction and established by the verdict rendered therein may be 
proved before him as receiver, and offers to accept and allow the 
same in proof, and to certify the same to the Comptroller of the Cur- 
rency, to be paid in due course of administration, and moves there- 
fore that said action may be abated or dismissed, upon complain- 

ants paving the costs thereof as taxed, or that said action be 
141 stayed, and the court proceed no further therein, or that the 

court enter a special or qualified judgment in said action, 
providing in substance for the presentation and allowance of said 
claims in proof before the receiver and for their certification to the 
Comptroller as aforesaid, without any judgment, such as will allow 
of another suit thereon founded on the same, or the bond given to 
dissolve attachment and filed therein, or of an execution on the 
judgment against the bank or its property. 

LINUS M. PRICE, 
By his attorney, A. A. RANNEY. 


Which said motion is thereupon set down for hearing and fully 
heard and overruled by the court, the Honorable John Lowell, cir- 
cuit judge, and the Honorable Thomas L. Nelson, district judge, sit- 
ting. 

On the sixth day of August, A. D. 1885, the Honorable John 
142 = Lowell, circuit judge, sitting, the plaintiff moving for judg- 
ment upon the verdict in this cause. 

It is thereupon considered by the court, to wit, August 6, 1885, that 
the said George Mixter, plaintiff, recover of the said Pacific National 
Bank, defendant, the sum of sixteen thousand two hundred and 
seventy-two dollars and ten cents, damages, and his costs of suit, 
taxed at elghty-nine dollars and fiftv-four cents. 

Upon the hearing of the aforesaid motion ef Linus M. Price, filed 
herein on the twenty-third day of July, A. D., 1885, and the over- 
ruling of the same by the court, the following bill of exceptions is 
tiled and allowed by the court: 


Defendant’s Exceptions. (Allowed as of August 6, 1855.) 


Action of contract to reeover the amount of three certificates of 
deposit of $5,000 each, and dated November 11, 1881, issued 
113) by defendant, The Pacific National Bank of Boston, which 
was & banking association duly organized under the laws of 

the United States, and located at Boston. Massachusetts. 
Linus M. Price, as receiver of said bank, was by order of court and 
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on his motion therefor admitted to defend this action in the name 
of the bank on January 22, 1883. Thereafter the cause was tried 
before the court and a jury, and on January 24, 1883, the jury ren- 
dered a verdict for plaintiff in the sum of $15,765. The writ, plead- 
ings, and motions, and applications of said receiver on file, and the 
orders of court thereon may be referred to. The defendant filed a 
bill of exceptions to the rulings of the judge presiding at said trial, 
which was allowed by him. : 
Thereafter plaintiff made to the court a motion that judg- 
144. ment be entered upon the verdict,and on July 28, 1883, a hear- 
ing thereon was had before the court. At this hearing said 
Price presented to the court the following motion, which was on file, 
Viz: 

“Linus M. Price, receiver, referring to the motions and applica- 
tions made by him on file in said action, comes and says in addition 
thereto that he consents hereby that the claims or claim sued in 
said action and established by the verdict rendered therein may be 
proved before him as receiver, and offers to accept and allow the 
saine in proof and to certify the same to the Comptroller of the Cur- 
rency, to be paid in due course of administration, and moves, there- 
fore, that said action may be abated or dismissed upon complain- 
ants paving the costs thereof as taxed, or that said action be stayed 
and the court proceed ne further therein, or that the court enter a 

special or qualified judgment in said action providing in sub- 
145 stance for the presentation and allowance of said claims in 

proof before the receiver and for their certification to the 
Comptroller, as aforesaid, without any judgment sueh as will allow 
of another suit thereon founded on the same or the bond given to 
dissolve attachment and filed therein, or of an execution on the 
judgment against the bank or its property.” 

The said receiver then offered to produce evidence tending to 
show that the defendant bank was insolvent and closed its doors on 
November 1S, 1SS1, and remained in suspension under charge of a 
national bank examiner until Mareh 18, 1882, when it opened its 
door and resumed business by permission of the Comptroller of the 
Currency ; that plaintiffon Mareh 24, ISS2, commenced this action 
and attached on the writ funds of the bank to the full amount of 

the attachment clause, to wit, $25,000; that on Mareh 21, 
146 1S82, the directors of said bank duly passed the following 

vote, viz: “ March 21, 1SS2, voted that this bank give bonds 
according to law to dissolve all attachments of its funds or property 
which have been or may hereafter be made, whether said fund 
stand in its own or any other name, and that the president be, and 
hereby is, authorized to sign such bonds in the name and behalf of 
this bank and to indemnify all persons who may become sureties on 
any such bonds either by transferring to them funds or property of 
the bank or by executing and delivering to them instruments of 
Indemnity In the name of the bank, or in any other — he may deen 
best ;" that thereafter, in accordance with said vote, said bank placed 
inthe hands of John Shepard and Lewis Coleman, both of said 
Boston, on March 22, 1552,38100,000 of its funds as security for their lia- 


ad 


6 wet? 


GEORGE MIXTER. 47 


bilitiesassuretieson any bonds which might thereafter be given 
147 _— by said bank to dissolve attachments in actions against the 
bank; that on April 13, 1882, said Coleman and Shepard re- 
ceived for the same purpose, in accordance with said vote, from 
said bank, in place of the $100,000 and in substitution therefor; the 
following of its assets, viz., $121,000 of bonds of 1,000 each of Nan- 
tasket Co.; $21,000 of bonds of 1,000 each of Toledo, Delphos & 
Burlington R. R.: $15,000 of bonds of 506 each of Lebanon Springs 
R. R., and that these securities are still so held by said Coleman and 
Shepard ; that on March 24, 1882, said bank, as principal, and Cole- 
man and Shepard, as sureties, duly executed and delivered a bond to 
dissolve the attachment made on this writ, and same was duly filed 
in court and said attachment thereby dissolved. The said bond 
may be referred to; that said bank continued to do business until 
the 22d day of May, 1852, when it again failed and ceased 
148 doing business, and that said Price was then duly appointed 
receiver thereof under and by virtue of an act of Congress 
entitled “An act authorizing the appointment of receivers of national 
banks, and for other purposes,” approved June 30, 1876, and he 
thereupon qualified, entered upon the discharge of his duties, taking 
possession of the bank and its assets, and is now engaged in dis- 
charging the duties of his said office; that said bank became in- 
solvent and actually failed on November 18, 1881, refusing to pay 
its depositors and redeem its bills in circulation, and continued to 
be insolvent from that time on to the time of the said appointment 
of Price as receiver, and repeatedly committed acts of insolvency 
during that time. 
The said receiver claimed as a matter of law that all said 
149 acts and doings of said bank, Coleman, Shepard, and Mixter 
operated to prevent the application of the assets of the bank 
in the manner prescribed by the United States national bank act, 
and to give a preference to plaintiff over the other creditors of said 
bank. 

No evidence was offered by plaintiff at said hearing, and the evi- 
dence hereinbefore stated was all the evidence offered at said hear- 
ing. 

The presiding judge thereupon ruled that all said evidence offered 
was immaterial, and excluded the same and overruled said motion 
of said Price and directed judgment to be entered on the verdict on 
August 6, 1883; and defendant then and there excepted to each 
and all of said rulings and directions and to the overruling of the 
receiver's said motion, and prays that this bill of exceptions may be 


duly allowed. 
A. A. RANNEY, 
| Alt’y for Receiver and Pacific National Bank. 
150 Exceptions allowed August 6, 1885, before entry of judg- 
ment. 
JOHN LOWELL, 


Circuit Judge. 


A true record. | 
Attest : JOHN G. STETSON, Clerk. 
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151 = Proceedings upon the Application for a Writ of Error in This 
Cause. 


On the tenth day of October, A. D. 1885, Messrs. Ranney & Clark, 
attorneys for Linus M. Price, receiver, defending, make application 
to the Hlonorable Thomas L. Nelson, district judge, sitting in this 
circuit court, for the allowance of a writ of error in this cause, and 
the following paper presented by them is filed: 

TREASURY DEPARTMENT, 
Orrick OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, Sept. 19th, 1885. 

Sir: In the cases of Henry Mixter vs. Pacific Nat'l Bank and 
Henry M. Whitney vs. Pacific Nat’) Bank, decided adversely to you 
in the United States circuit court for Massachusetts, you are directed 
to take out a writ of error to the Supreme Court of the United 

States. 
152 Very respectfully, . JNO. JAY KNOX, 
Comptroller. 
Linus M. Price, ree’r Pacific Nat'l Bank, Boston, Mass. 


Thereupon a writ of error in this cause is issued, and an allow- 
ance thereof is written thereon by the Honorable Thomas L. Nelson, 
district judge, sitting in this circuit court as aforesaid. 

On the eleventh day of October, A. D. 1885, the Honorable Thomas 
L. Nelson, district Judge, sitting in this circuit court, the following 
motion and application is filed : 


Motion and Application of the Defendants in Each of said Actions. 
U.S. Cireuit Court, District of Massachusetts. 


Geoncke MINTER 


Vv. 
Pactric Nationat Bank, Linus M. Price, Reeeiver, Admitted to 
Defend, 
and 
153 Henry M. Wistney 
Se 
Paciric Natronat Bank, Linus M. Price, Reeeiver, Admitted to 
Detend. 


Writs of error having been granted and issued in each of said 
actions, and the same having been asked for by the defendants and 
obtained by the direction of a department of the Government, as 
provided by law, Linus M. Price, receiver, who has been admitted 
of record and is defending the same, applies and asks that citations 
may be granted and issued on said writs of error without any bond 
or obligation or security being required or furnished to answer in 
damages or costs under the acts of Congress in that behalf pro- 


viding. 
By his att’ys, RANNEY & CLARK. 
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154 Thereupon a citation upon the writ of error heretofore 

issued in this cause is signed by the Honorable Thomas L. 

Nelson, district Judge, sitting in this circuit court as aforesaid, with- 
out requiring a bond or other security from the plaintiff in error. 

After the signing of the citation as aforesaid the following paper 

is presented to the court by the attorneys for Linus M. Price, receiver, 

defending, accompanied by a bond, and leave is given to file the 
paper and bond presented, but the court takes no action thereon. 


United States Circuit Court, District of Massachusetts. 
GEORGE MIXTER 
v. 
Paciric NATIONAL Bank, Lixus M. Price, Receiver, Admitted to 
Defend, &c., 
and 


Henry M. Wuitney 
v. 
155 ~~ Paciric Nationa Bank, Lixus M. Price, Receiver, Admitted 
to Defend, «ce. 


The defendants in said actions and in each of them, having ap- 
plied for writs of error and citations thereon by direction of one of 
the departments of the Government without any bonds, obligations, 
or security being required to answer in damages or costs as pro- 
vided by law, now proffers, files, and furnishes a bond in each case 
for costs, without waiving the right to said writs of error and the 
citations thereon, without any bonds, obligations, or security to 
answer in damages or costs as already granted and issued by the 
court or the effect of same. 

By RANNEY & CLARK, 
Their Alt’ys. 


On the twelfth day of October, A. D. 1883, the Honorable 
156 =>Thomas L. Nelson, district judge, sitting in this circuit court, 
the following papers are by leave of the court filed nune pro 
tune as of October 10, 1885. 
TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, Oct. 10th, 1885. 
Sin: In the cases of George Mixter vs. Pacific Nat'l Bank and 
Hlenry M. Whitney vs. Pacific Nat'l Bank, decided adversely to you 
in the United States circuit court for Massachusetts, you are directed 
to take out a writ of error to the Supreme Court of the United States. 
Very respectfully, J. 8S. LANGWORTHY, 
Acting Comptroller. 


Linus M. Price, ree’r Pacific Nat'l Bank, Boston, Mass. 
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157 TREASURY DEPARTMENT, 
Orrick OF COMPTROLLER OF THE CURRENCY, 
W asHINGTON, September 15, 1883. 

Sir: Your letter of the 11th of September is received, referring 
to your previous letters of the 25d and 30th of July last, asking 
that an order be issued by the Secretary of the Treasury that you 
shall take an appeal from the decision of the U.S. circuit court for 
Massachusetts in the matter of the cases of Geo. Mixter vs. Pacific 
Nat’] Bank — Henry M. Whitney vs. Pacitic Nat'l Bank. 

You desire this order of the Secretary because you seem to think 
that a supersedeas bond for damages and costs in said cases may not 
be required of you by the court if the writ of error is taken out by 
you as an officer ef the United States under directions of a depart- 
ment of the Government, as provided for in 1001, Revised Statutes 

U.S. 
158 The powers of this bureau are performed under the gen- 

eral direction of the Secretary of the Treasury, and the direc- 
tion of the Secretary to the Comptroller in all the actions of the 
latter under the powers conferred upon his office by Congress is_ to 
be presumed, as has been decided in Stanton, receiver, vs. Wilkeson, 
Brown’s Nat'l Bank Cases, pages 165, 166. If your counsel deems an 
appeal proper in the cases referred to you are directed to take out 
a writ of error in said cases to the Supreme Court of the United States. 

Furthermore, in cases of great magnitude where the receiver has 
been defendantand judgments for large amounts have gone against 
him, it has been usual for the courts to require of the receiver a 
bond for costs only, without any supersedeas bond in stay of execu- 

tion, because under the law all the monies of the defunct 
159 ~~ bank are deposited in the Treasury of the United States by 

an officer of the United States, to wit, the receiver, and paid 
out only by an officer of the United States, to wit, the Comptroller 
of the Currency. 

Inasmuch, therefore, as execution cannot be levied on the prop- 
erty in the hands of the receiver the reason of a supersedeas bond 
fails. It is the duty of the Comptroller under the law to have all 
claims against a failed nat’l bank proved to his satisfaction, or where 
doubt exists to have the same adjudicated in a court of competent 
jurisdiction. (Section 5256, ROS. ULS.) It is, therefore, his duty, 
as has always been done and will be in this ease, to retain in the 
Treasury an amount equal to the dividends paid to all other claim- 
ants to provide for all claims in dispute either before himself or 

pending in a court; for the costs, however, being pavable in 
160 tull at the close of the proceedings, it is proper that the 

receiver give bond, the amount being small and easily pro- 
tected. 

If you will bring this matter to the immediate attention of the 
U.S. circuit court | think you will have no difficulty in taking out 
your writ of error in accordance with the above suggestions. 

Very respectfully, JNO, JAY KNOX, 
Comptrolle i’. 


L. M. Price, Esq., ree’r Pacitic Nat'l Bank, Boston, Mass. 
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A true record. 
Attest: JOHN G. STETSON, Clerk. 


161 Assignment of Errors. 
Circuit Court of the United States, District of Massachusetts. 
GeorGE Mixter v. Toe Paciric NationNAL BANK oF Boston. 


The defendant assigns the following errors, viz: 

The presiding judge erred in excluding the evidence as set forth 
particularly in the bill and in ruling that defendant had shown no 
defence and in directing the jury to return a verdict for plaintiff. 

And in the same case, in the matter of the exceptions of Linus M. 
Price, receiver of the Pacific National Bank of Boston, the presiding 
judge erred in ruling that the evidence offered as appears in the 

bill of exceptions was immaterial, and in excluding same, 
162 and in overruling the motion of Price, receiver, set forth in 
his said bill of exceptions, and in directing judgment to be 
entered upon the verdict rendered, and in refusing to enter a quali- 
fied judgment, as asked for in said receiver's motion. 
RANNEY & CLARK, Att’ys. 

A true copy. 

Attest : JOHN G. STETSON, Clerk. 


163 UNITED STATES OF AMERICA, | 
Massachusetts District, j 


I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record and of all proceedings, inelud- 
ing the proceedings upon the application for a writ of error and cita- 
tion thereon, in the cause of George Mixter v. The Pacific National 
Bank of Boston in said circuit court determined. 

In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court, at Boston, in said district, this tenth day of De- 
cember, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States the one 
hundred and eighth. 

[Seal of the Circuit Court, Massa husetts. ] 


JOHN G. STETSON, Clerk. 
164 Bond on Writ of Error. 


Know all men by these presents that we, Linus M. Price, receiver 
of the Pacitic National Bank of Boston, as principal, and Charles O. 
Billings and John Shepard, both of said Boston, is sureties, are held 
and firmly bound unto George Mixter, of Hardwick, in the county 
of Worcester, in the State and district of Massachusetts, in the full 
and just sum of two hundred and fifty dollars, to be paid to the said 
George Mixter, his certain attorney, executors, administrators, or 
assigns ; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and sever- 
ally, by these presents. 
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Sealed with our seals and dated the eleventh (11th) day of Octo- 
ber, in the year of our Lord one thousand eight hundred and eighty- 
three (1883). 

Whereas lately at a circuit court of the United States begun and 
holden at Boston, within and for the district of Massachusetts, in a 
suit depending in said court between said George Mixter, plaintiff, 
and said Pacific National Bank of Boston, defendant, judgment was 
rendered against the said defendant, and the said defendant having 
procured a writ of error and filed a copy thereof in the clerk’s office 
of the said court to reverse the judgment in the aforesaid suit, and a 
citation directed to the said plaintiff, citing and admonishing him 
to be and appear at a Supreme Court of the United States to be 
holden at Washington on the’second Monday of October next: 

Now the condition of the above obligation is such that if the said 
defendant shall prosecute its said writ of error to effect and answer 
all costs if it fail to make its plea good, then the above obligation to 
be null and void; otherwise to remain in full force and virtue. 

LINUS M. PRICE. [1 s. 
C. O. BILLINGS. — [1.8] 
JOHN SHEPARD. [1 s.) 


Signed, sealed, and delivered in presence of— 
Hl. A. TENNEY, 
Witness to L. M. P. & C. O. TB. 
i M. TUCKER, 
Witness to John Shepard. 


A true copy of the bond presented to the court October 11, 18853, 
after the signing of the citation on the writ of error named therein, 
and upon which no action was taken by the court, which bond is 
on file in the office of the clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts. 

Attest : JOHN G. STETSON, 
Clerk U.S. CO. C,, Mass. Dist. 

Mndorsed on cover: Massachusetts C.C. U.S. No. 129. The Pa- 
cific National Bank of Boston, by Peter Butler, receiver, plaintiff in 
error, vs. George Mixter.. Filed 18th October, 1854. 
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SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1587. 


No. 130. 


THE PACIFIC NATIONAL BANK OF BOSTON AND PETER 
BUTLER, RECEIVER, PLAINTIFFS IN; ERROR, 
Us. 


HENRY M. WHITNEY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MASSACHUSETTS. 


FILED OCTOBER 18, 1884. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


No. 130. 


w 
THE PACIFIC NATIONAL BANK OF BOSTON AND PETER 
| BUTLER, RECEIVER, PLAINTIFFS IN ERROR, 


Us. 


HENRY M. WHITNEY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MASSACHUSETTS. 
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l Uxitrep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of the 
circuit court of the United States for the district of Massachusetts, 
Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
between Henry M. Whitney, of Brookline, in the county of Norfolk, 
in said district of Massachusetts, plaintiff, and The Pacitie National 
Bank of Boston, Mass., a national banking association organized 
under the laws of the United States of America and located, es- 
tablished, and doing business in’ Boston aforesaid, defendant, in 
an action of contract, a manifest error hath happened, to the great 
damage of the said defendant, as by the complaint of the said de- 
fendant, by Linus M. Price, receiver, appears, we, being willing 
that error, if any hath been, should be duly corrected and full 
and speedy justice done to the parties aforesaid in this behalf, 
do command you. if judgment be therein given, that then, under 
your seal, distinetly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you 
have the same at Washington on the second Monday of October 
next, in the said Supreme Court to be then and there held, that, 
the record and proceedings aforesaid being inspected, the said Su- 
preme Court nay Cause further to be done therein to correct that 
error What of right and according to the laws and custom of the 
United States should be done. 

Witness the Ilonorable Morrison R. Waite, Chief Justice of the 
snd Supreme Court, the tenth day of October, in the year of our 
Lord one thousand cight hundred and eighty-three. 

[Seal of the Cirenit Court, Massachusetts. | 

JOUN G. STETSON, 
Clerk of the Circuit Court of the United States, 
District of Massachusetts. 
Allowed by— 
THOMAS L. NELSON, 
US. Dist. Judge, Sitting in the Cirenit Court. 


2 District or MASsSACHIIUSETTS, 88: 
Cireuit Court of the United States. 


And now here the judges of the cireuit court of the United States 
in and for the district of Massachusetts make return of this writ by 
annexing hereto and sending herewith, under the seal of the said 
cireuit court, a true and attested copy of the record and proceedings 
in the suit within mentioned, with all things coneerning the same, 
to the Supreme Court of the United States, as within commanded. 

In testimony whereof I, John G. Stetson, clerk of said circuit 
court of the United States in and for the district of Massachusetts, 
1—130 
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have hereto set my hand and the seal of said court this tenth day of 
December, A. D. 1885. 
[Seal of the Cireuit Court, Massachusetts. ] 


JOUN G. STETSON, Clerk. 


o The United States of America to Henry M. Whitney, of 
Brookline, in the county of Norfolk, in the district of Massa- 
chusetts, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the eclerk’s office of the circuit court of the United States for the 
district of Massachusetts, wherein The Pacific National Bank of Bos- 
ton, Massachusetts, is plaintiff in error and you are defendant in 
error, to show cause, if any therebe, why judgment rendered against 
the said plaintiff in error, as in the said writ of error mentioned, 
should not be corrected and why speedy justice should not be done 
to the parties in that behalf. 

Witness the HLonorable Thomas L. Nelson, U.S. district judge, 
sitting in the circuit court of the United States, district of Massachu- 
setts, this eleventh day of October, in the year of our Lord one thou- 
sand eight hundred and cighty-three. 

THOMAS L. NELSON, 
US. District Judge, Sitting in Crreuit Court. 


4 [ Endorsed :] IS65. The Pacitie Nat. Bk of Boston vs, 
Henry M. Whitney. 


[Stamped:] United States marshal’s office, 140 Tremont St., 
Boston, Mass., Oct. 11, 1SS5. 


Unirep Srates or America, |. 
Dist. of Massachusetts, j os 
Boston, Octo. 12, 1885. 
Pursuant hereunto [ have this day, by direction of plaintiff's at- 
torney, delivered in hand to A. D. Foster, attorney for defendant, a 
duly attested copy of this precept; also, on October 26, 1885, 1 de- 
livered a like duly attested copy of this precept in hand to Henry 
M. Whitney at Boston. 
N. PL BANKS, 
U.S. Marshal. 
5 Unirep States or AMERICA, | 
Massachusetts District, j _ 


Ata circuit court of the United States for the first cireuit begun 
and holden at Boston, within and for the district of Massachusetts, 
on ‘Tuesday, the fifteenth day of May, in the year of our Lord one 
thousand eight hundred and eighty-three, before the Honorable 
John Lowell, cireuit judge. 
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Plaintijf’s Declaration. 


Henry M. Wurrtney, of Brookline, in the county of Norfolk, in the 
district of Massachusetts, Plaintiff, 
v. 
G THe Paciric Nationa Bank or Boston, Mass., a National 
janking Association organized under the laws of the United 
States of America and located, established, and doing business 
in Boston, in said district, Defendant. 


In an action of contract. 


Ist count. And the plaintiff says the defendant made a certain 
written instrument, called a certificate of deposit (a copy whereof is 
hereto annexed, marked A), whereby the defendant promised to 
pay the plaintiff the sum of fifteen thousand dollars ($15,000.00) 
on return of said written instrument properly endorsed, and the 
plaintiff endorsed the same, and on the twenty-second day of March, 
1882, demanded the payment thereof from said defendant, and the 

defendant refused and still refuses to pay the same; and the 
7 defendant owes the plaintiff said sum of fifteen thousand 
dollars and interest thereon from the date of said demand. 

2d count. And the plaintiff says the defendant owes him the sum 
of fifteen thousand — for money received by the defendant to the 
plaintiff’s use and interest thereon from March 22d, 1882, when de- 
mand therefor was made by the plaintiff on the defendant. 

Sd count. And the plaintiff says the defendant owes him the sum 
of fifteen thousand dollars, according to the account hereto annexed, 
marked B, and interest thereon from March 22d, 1582, the date of 
the demand thereof. 

HENRY M. WHITNEY, 
by his att’y, DWIGHT FOSTER. 


§ A. 
The Pacitic National Bank of Boston, Mass. 


815,000. Boston, Octo. 5, 1881. 

This certifies that Henry M. Whitney has deposited in this bank 
fifteen thousand , 9, dollars, payable to the order of himself on re- 
turn of this certificate properly endorsed. 

No, 2251. J. M. PEPTENGILL, Cashier. 

Countersigned : 

CITAS. W. BROWN, Teller. 

(Dated Boston, Mass., 22d March, 1882. Noted for non-payment. 
Fees, 82.04. W. BN. PL 

Endorsed: Waiving demand & notice. Ifenry M. Whitney. 


[Written across the face:| Certificate of deposit. 
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The Pacific National Bank of Boston, Mass., to Henry H. Whitney 
Dr. 
1. To the amount of one certificate of deposit, payment of which 
was demanded March 22, 1582, 815,000.00, 
9. Interest thereon from March 22, 1Ss2. 
9 To the damage of said Henry M. Whitney, as he says, the 
sum of twenty-five thousand dollars. 

The writ in this cause is dated the 28th day of April, A. D. 1882, 
and was duly entered at the May term of this court, A. D. 1882, 
when and where the parties appeared, by their respective attorneys. 

On the thirtieth day of June the following answer was filed : 


Defendant's Answer. (Filed June 30, 1882.) 


Now comes the defendant, and for answer to the first count of 
plaintiff’s declaration denies each and every allegation therein con- 
tained. 

And, for further answer thereto, it says that if said instrument was 
ever made it was so made without any authority from and without 

the knowledge or consent of the defendant and without any 
10 consideration and was issued illegally and fraudulently, and 

that if there ever was any consideration for said) Instrument 
it has wholly failed. 

And, further answering, it savs that if there was any consideration 
for said instrument it was an agreement on the part of the plaintiff 
to sign an agreement to sell or transfer certain stocks or bonds ina 
company Incorporated under the laws of Miissachusetts, the plaintiff 
at the time of making said agreement not being the owner jo assignee 
of said stocks or bonds and not being authorized by the owner or as- 
signee thereof or hisagent toscllortransferthe same, which agreement 
was void under chapter one hundred and tive (105) of the general 
statutes of Massachusetts, and was not performed, and the further 
agreement on the part of the plaintiff to loan one hundred thousand 

dollars (S100,000) to one Mareus on mortgage held by the 
11 estate of D. N. Skillings on land in Boston, which agreement 
Was not in any respect performed by plaintiff. 

And, for answer to the second count of plaintiff's declaration, the 
defendant denies each and every allegation therein contained. 

And, for answer to the third count of plaintill’s declaration, the de- 
fendant denies each and every allegation therein contained and eaeh 
and every item in the account thereto annexed. 

by its attorneys, MORSE & STONE. 


This cause was thence continued to the October term of this eourt, 
A. D. 1882, when, on the twenty-second day of January, A. D. 1883, 
the following motion was filed: 


Motion of Reeciver. (Filed Jan. 22. LSS5. ) 


12 Linus M. Price, of Boston, in the district of Massachusetts, 
says that he has been duly appointed receiver of the Pacitie 
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National Bank, the defendant in said action, and he moves that the 
attachment of property made in the same be vacated and the bond to 
dissolve the said attachment which was given be discharged and 
annulled. 

He says that when said attachment was made the said bank was 
insolvent, and deeply insolvent, and both the plaintiff and the offi- 
cers of defendant bank well knew that such was the fact, and that 
said attachment was made for the purpose of obtaining and giving 
an unlawful preference over other creditors; that when said at- 
tachment was made the same was dissolved by the giving of said 
bond signed by the defend: ant bank, as principal, and Lewis Cole- 

man and John Shepard, both of said Boston, as sureties, so 
15 that in case the defendant bank stopped business and its 

affairs and assets went into the hands of a receiver the plaintiff 
would or might obtain a judgment against the said bank notwith- 
standing and hold the sureties on the bond, thereby obtaining full 
payment; and for the purpose of securing and indemnifying the 
said sureties the said bank put and conveyed into their hands a 
large amount of the property of the bank to hold same as security 
for their liability on said bond; that if the plaintiff is allowed to 
prosecute this suit to final judgment he will obtain an undue pref- 
erence over the other creditors of defendant. 

Wherefore defendant prays this cause may be continued. 


by attUys, RANNEY & CLARK. 


14 Issue having been joined, the Honorable Le Baron B. Colt, 

district judge of the United States for the district of Rhode 
Island, duly assigned to hold said circuit court, sitting, the cause, 
after a full hearing, is committed to a jury sworn according to law 
to try the issue, who, after hearing all matters and things concern- 
ing the same, return their verdice therein and upon oath say: The 
jury find for the plaintiff and assess damages in the sum of fifteen 
thousand seven hundred and fifty-five dollars. 

Upon the trial of said cause, after the evidence was closed on both 
sides and before the issue was submitted to the jury, the said de- 
fendant filed its bill of exceptions, which was duly allowed by the 
Honorable Le Baron B. Colt, district judge of the United States for 
the district of Rhode Island, and is in the words and figures follow- 
Ing: 


lo Def ndant's Erceptions. (Allowed as of Jan. 24, 1883. 


This is an action of contract on a certificate of deposit for $15,000, 
pavable to the order of the plaintiff, signed by J. M. Pettengill, 
cashier, and countersigned by Charles W. Brown, paving teller. 
The pleadings are referred to and made a part of this bill of excep- 
tions. 

At the trial the plaintiff produced the certificate of deposit set 
forth in his declaration: and, the defendant having admitted that the 
signatures thereon of J. M. Pettengill and Charles W. Brown were 


genuine signatures and that said Pettengill and said Brown at the 


time of Issuing of said certificate were, respectively, the cashier and 
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the paying teller of the Pacific National Bank of Boston, the plain- 
tiff rested. 

The defendant then called the witnesses hereinafter named, who 
severally testified as hereinafter set forth, to wit: 


16 Henry M. Whitney, the plaintiff, testified that he did not 

deposit $15,000 in the Pacific National Bank, as stated in the 
certificate, nor any part of that sum, and did not know that any 
part of it was deposited in the Pacitic National Bank; that the cer- 
tificate came into his possession on the day of its date, or within a 
day or two thereafter, and was handed to him by David N. Skill- 
ings, who was not, to his knowledge, connected with said bank; that 
he understood that it was given to Mr. Skillings by Mr. Alfred A 
Marcus; that said Marcus was the owner of a tract of land in Boston 
situated on the corner of Commonwealth avenue and West Chester 
Park, and which was subject to a mortgage of about $100,000 held 
by D. N. Skillings and others, executors and trustees, under the will 

of D. N. Skillings; that there was a breach of the condition of 
17 said mortgage, and said Skillings advertised the sale of the 

land totake place on October 5, 1851, at 4 o'clock in the after- 
noon; that he, the plaintiff, had previously arranged with Mr. Skill- 
ings either to buy the land at the sale or to buy the mortgage; that 
the reason that he wanted that land was because it adjoined land in 
which he was a large owner; that Mr. Mareus came to the plain- 
tiff’s office on October 5 and asked him for a letter to Mr. Benyon, 
president of said bank, and he thereupon wrote the following : 

Boston, October 5, 1881. 

A. I. Benyon, Esq., president. 

Dian Stix: At Mr. Mareus’ request I have to say that, upon re- 
ceipt of certificates of deposit of your bank for 830,000, TI will sign 
an agreement to deliver him $291,000 in bonds of the Boston Water 
Power Co. for $115,000, payable in three months, and $111,000 

in six months; and [ will furthermore agree to loan him 
18 $100,000 on mortgage now held by estate of D. N. Skillings 

on land in the Back Bay, at West Chester Park, on Common- 
wealth avenue. 

Very respectfully, It. M. WHITNEY. 

That he gave said letter to Mr. Mareus, with whom he had previ- 
ously had negotiations ; that subsequently, on the same day, Marcus 
eame to his office and asked him if he would take one certificate 
and $1,000 and postpone the sale; that he agreed to do so, and 
thereupon gave to Marcus the following letter : 

Boston, Octoher 5. 
D. N. Skillings, Esq. 

Deak Str: If Mr. Mareus gives you a certificate of deposit on the 
Pacific National Bank pavable to my order for 815,000, and also 
$10,000 in cash, you will oblige me by postponing the sale of the 
land under the mortgage for 30 days. 


Yours truly, H. M. WHITNEY. 
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19 That his said letter to Benyon expressed the agreement be- 

tween the plaintiff and Marcus at the time it was written, so 
far as it went, but that it was also agreed between them that three 
notes signed by Marcus, amounting to $5,500, then held by the 
plaintiff should be paid from the certificates, and that Marcus should 
give him 81,000 in addition; that this agreement was modified at 
the time of giving the lette® addressed to Mr. Skillings by reducing 
the amount of certificates from $50,000 to $15,000, and agreeing to 
change the figures due on the bonds to correspond with the reduced 
amount of the certificates; that he never signed an agreement to 
deliver Marcus $291,000 of Boston water-power bonds or any part 
thereof, and never delivered said bonds or any part thereof to Mar- 
cus; that he owned said bonds at the time he made the agreement, 

and had always been ready to deliver them, but Marcus never 
20) called for them; that he made an agreement with the holders 

of the $100,000 mortgage in writing, whereby it was provided— 
copy whereof is hereto annexed and made a part of this bill—but 


he did not in any other way loan $100,000 to Mareus upon said 
mortgage; that he paid $10,000 to Mr. Skillings under that agree- 


nent. 

That the bank failed in November, 1881; that during its suspen- 
sion Marcus conveyed his equity in the land to the bank ; that at 
the expiration of 6 months from October 5, 1881, interest on the 
mortgage then becoming due and not being paid, the holders thereof 
sold the land under the power in their mortgage to the receiver of 
the bank appointed by the Comptroller of the Curreney, and Mr. 
Skillings repaid the $10,000 to the plaintiff, with interest; that at 
the time the extension agreement was entered into Marcus knew all 
about it, and accepted it as the mode in which the mortgage was to 

be carried. 
21 It appeared that at the time of execution of the mortgage 
for $100,000 Marcus made a second mortgage on the same 
land for 857,000 to one William Dawson, and Dawson executed an 
assigninent thereof in blank, which was given to the Pacifie Bank, 
together with the mortgage note of $57 000. 


Charles W. Brown testified that he was paying teller in the Pacific 
dank until its failure; that it was his duty to receive payraent for 
all certificates of deposit which were charged to him from the re- 
ceiving teller; that the certificate in suit was charged to him, in con- 
nection with another certificate of $15,000 from the receiving teller 
that he received a check of $9,000 and nothing else for the two cer- 
tificates. 


Linus M. Price testified that he was the receiver of the Pacifie 
Bank, appointed by the Comptroller of the Currency, and 

22 that the seeond certificate for $15,000, referred to by Mr. 
Brown, was presented to him as receiver as a claim against 

the bank by Charles Whitney, and was allowed by him, and that 
Mr. Whitnev was a merchant in Boston, associated with Mr. D. N. 


Skillings in business. 
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At the conclusion of the foregoing evidence, which was all the 
evidence in the case, the court ruled that there was no question of 
fact for the jury, and directed the jury to return a verdict for the 
plaintiff in the sum of $15,755; to which ruling and direction the 
defendant then and there excepted. 

The jury returned a verdict for the plaintiff; and the defendant, 
being aggrieved by the ruling and direttion of the court aforesaid, 
presents this bill of exceptions and prays that the same may be 
allowed as of the day of the trial and before the verdict of the jury 


was rendered. 
By their att’ys, MORSE & STONE. 


23 The foregoing exceptions are allowed. 
Le BARON B. COLT, 
U.S. Judge. 


On the twenty-seventh day of April, A. D. 1883, the following 
application and motion of Linus M. Price, receiver, was filed : 


Application and Motion of Linus M. Price, Ree’'r. (Filed April 
27, 1883.) 

Linus M. Price represents that he is the receiver of the Pacifie 
National Bank of Boston, duly appointed by the Comptroller of the 
Currency, who found the said bank to be insolvent upon examina- 
tion thereof, and appointed him for the purpose of closing up said 
association by virtue of the act of Congress approved June 30, 1876, 
relating to the appointment of receivers of national banks and 
other purposes; that he was appointed and qualified as such re- 

ceiver May 22d, 1882, and is engaged in closing up said associa- 
24 tion according to the provisions of the acts of Congress in that 
behalf; that at the time when the said action was brought 
said bank was deeply insolvent and had committed various acts of in- 
solvency ; that it had suspended and failed ; that this was well known 
both to the officers and directors of the bank and the plaintiff in this 
action; that the present suit was brought and an attachment of the 
property of the bank was made; that the bank gave a bond to dis- 
solve the said attachment, two of the directors of the same, to wit, 
Lewis Coleman and John Shepard, signing said bond as sureties for 
the bank; that said bank by a vote of the directors agreed to and 
did convey and put into the hands of said sureties a large amount 
of its property and assets, of the value of about $150,000, to secure 
and indemnify said sureties for signing said bond, as aforesaid, and 
as indemnity against the liability incurred thereby ; that at 
20 that time said bank was deeply insolvent and had failed and 
was unable to pay its debts and liabilities. : 

This defendant, the receiver of the said bank, says that if judgment 
is rendered in said action the liability of the said sureties may be 
fixed, and the property of the bank and of the said receiver may be 
held and applied to pay the debt of the plaintiff in full, and the 
plaintiff will thereby obtain a preference over other creditors of 
the bank; that said Price, as receiver, has filed an application in 
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said action, to which he refers and which is still pending, to vacate 
sald attachment and bond, and has also filed in this court a bill in 
equity, to which he refers, for the purpose of having said attach- 
ment vacated with said bond and to compel thedelivery up to him of 

the property conveved and delivered to the sureties as and 
265 for the purposes aforesaid. 

The said Price says that said attachment and the giving of 
said bond and the conveyance of said property were all illegal and 
void; that the same occurred and operated as a preference to said 
plaintiff over other creditors, and the same was done with that view 
either as actually intended by the parties or they must be held to 
have so intended and contemplated. 

The said Price moves that the said case be continued without judg- 
ment to await the proceedings in said application and in said bill in 
equity, or that such other orders may be made in the premises as 
will best serve to protect the rights of the parties. 

LINUS M. PRICE, Receiver. 
By his att’'y, A. A. RANNEY. 


27 This cause was thenee continued to this present term when, 
on the twenty-third day of July, the following motion is 
filed: 


Motion of Linus M. Price, Receiver, Defending. (Filed July 23, 1883.) 


Linus M. Price, receiver, referring to the motions and applications 
made by him on file in said action, comes and says in addition 
thereto that he consents hereby that the claims or claim sued in said 
action and established by the verdict rendered therein may be 
proved before him as receiver, and offers to aecept and allow the 
same in proof, and to certify the same to the Comptroller of the Cur- 
rency, to be paid in due course of administration, and moves there- 
fore that said section may be abated or dismissed, upon complain- 
ants paving the costs thereof as taxed, or that said action be 
stayed and the court proceed no further therein, or that the court 
enter a special or qualified judgment in said action, providing 

in substance for the presentation and allowance of said 
28 claims in proof before the receiver and for their certification 
to the Comptroller as aforesaid, without any judgment, such 
as will allow of another suit thereon founded on the same, or the 
bond given to dissolve attachment and filed therein, or of an exe- 


cution on the judgment against the bank or its property. 


LINUS M. PRICE, Receiver. 
By his attorney, A. A. RANNEY. 


Which said motion is thereupon set down for hearing and fully 
heard and overruled by the court, the Honorable John Lowell, cir- 
cuit judge, and the Honorable Thomas L. Nelson, district judge, sit- 
ting. 


2—150 
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On the sixth day of August, A. D. 1883, the Tionorable John Low- 

ell, circuit judge, sitting, the plaintiff moving for judgment upon 
the verdict in this cause— 

29 It is thereupon considered by the court, to wit, August 6, 


1885, that the said Henry M. Whitney, plaintiff, recover of 


the said Pacific National Bank, defendant, the sum of sixteen thou- 
sand two hundred and fifty-nine dollars and sixteen cents, dam- 
ages, and his costs of suit, taxed at fifty-two dollars and three cents. 

Upon the hearing of theaforesaid motion of Linus M. Price, receiver, 
filed herein on the twenty-third day of July, A. D. 1885, and the over- 
ruling of the same by the court, the following bill of exceptions ts 
filed and allowed by the court: 


Defendant's Exceptions. (Allowed as of Aug. 6, 1883.) 


Action of contract to recover the amount of a certificate of deposit 
of $15,000, dated October 5, ISSL, issued by defendant, The Pacific 
National Bank of ‘Boston, which was a banking association duly 

organized under the laws of the United States and located 
30 at Boston, Massachusetts. The cause was tried before the 
court and a jury, and on January 24, 1885, the Jury. ren- 
dered a verdict for plaintiff in sum of 815,755. The writ, pleadings, 


and motions, and applications of said receiver on file, and orders of 


court thereon may be referred to. Defendant tiled a bill of excep- 
tions to the rulings of the judge presiding at said trial, which bill 
was allowed by him. 

Thereafter plaintiff presented to the court a motion that judg- 
ment be entered upon the verdict, and on July 28, 1883, a hear- 
ing thereon was had before the court. At this hearing Linus M. 
Price, receiver of said bank, who had been admitted to defend this 
action In the name of said bank before said verdict, presented to the 
court the following motion, viz: 

“Linus M. Price, receiver, referring to the motions and applica- 

tions made by him on file in said action, cotnes and says, In 
ol addition thereto, that he consents hereby that the claim: or 
claim sued in said action and established by the verdict rendered 
therein may be proved before him as receiver, and offers to accept and 
allow the same in proofand tocertify the same to the Comptroller of the 
Curreney, to be paid in due course of administration, and moves, there- 
fore, that said action may be abated or dismissed on complain- 
ants paving the costs thereof as taxed, or that said action be stayed 
and the court proceed no further therein, or that the court enter a 
special or qualified judgment in said action providing in substance 
for the presentation and allowance of said claims in proof before 
the receiver and for their certification to the Comptroller, as afore- 
said, without any judgment such as will allow of another suit thereon 
founded on the same or the bond given to dissolve attachment and 
filed therein, or of an execution on the judgment against the bank 
or its property.” 
32 The said receiver then offered evidenee tending to show 
that defendant bank was insolvent and closed its doors on 
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November 18, 1881, and remained in suspension under charge of a 
national bank examiner until March 18, 1882, when it opened its 
doors and resumed business by permission of the Comptroller of the 
Currency; that on March 22, 1882, plaintiff demanded payment of 
said bank of said certificate of deposit, and payment thereof was re- 
fused ; that plaintiff on April 28, 1SS2, commenced this action and 
attached on the writ funds of the bank to the full amount of the 
attachment clause, viz, $20,000; that on March 21, 1882, the direct- 
ors of said bank duly passed this vote, viz: 

“ March 21, 1882, voted that this bank give bonds according to law 
to dissolve all attachments of its funds or property which have been 
or may hereafter be made, whether said fund stand in its 
own or any other name, and that the president be, and hereby 
is, authorized to sign such bonds in the name and behalf of 
this bank and to indemnify all persons who may become sureties on 
any such bonds either by transferring to them funds or property of 
the bank or by executing and delivering to them instruments of 
indemnity in the name of the bank, or in any other way he may 
deen: best.” 

That thereafter, in accordance with said vote, said bank placed 
inthe hands of John Shepard and Lewis Coleman, both of said 
Boston,on March 22, 1882,8100,000 of its funds as security for their lia- 
bilities as sureties on any bonds which might thereafter be given by 
said bank to dissolve attachments in actions against the bank; that 
on April 15, 1SS2. said Coleman and Shepard received for the same 
purpose, in aceordance with said vote, from said bank, 
in place of said $100,000 and in substitution therefor, the fol- 
lowing of its assets, viz., $121,000 of bonds of 1,000 each of 
Nantasket Co.; $21,000 of bends of 1,000 each of Toledo, Delphos & 
Burlington R. Ro: 815,000 of bonds of 500 each of Lebanon Springs 
R. R.jand that these securities are still so held by said Coleman and 
Shepard; that on April 29, 1SS2, said bank, as principal, and Cole- 
man and Shepard, as sureties, duly executed and delivered a bond to 
dissolve the attachment made on this writ, which bond was on 
file and referred to, and said attachment thereby dissolved ; that 
sald bank continued to do business until May 22, 1882, when it 
again failed and ceased doing business, and said Price was 
then duly appointed reeeiver thereof under and by virtue of 
an act of Congress entitled “An act authorizing the appoint- 

ment of receivers of national banks, and for other pur- 
approved June 350, 1876, and he thereupon quali- 

tied, entered upon the discharge of his duties, taking posses- 
sion of the bank and its assets, and is now engaged in discharg- 
ing the duties of his said office; that said bank became insolvent 
and actually failed on November IS, ISS], refusing to pay its de- 
positors and redeem its bills in circulation, and continued to be 
Insolvent from that time on to the time of said appointment of 
Price as receiver, and repeatedly committed acts of insolvency dur- 
ing that time. ‘The receiver claimed as a matter of law that all said 
acts and doings of said bank, Coleman, Shepard, and Whitney 
operated to prevent the application of the assets of the bank in the 
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manner prescribed by the United States national bank act,and to give 
a preference to the plaintiff over the other creditors of said bank.” 
No evidence was offered by plaintiff, and this was all the 

36 evidence offered at said hearing. The presiding judge there- 
upon ruled that all said evidence offered was immaterial, and 
excluded the same and overruled said motion of said Price and 
directed judgment to be entered upon the verdict on August 6, 1883; 
and the defendant then and there excepted to each and all of said 
rulings and directions and to the overruling of the receiver's said 
motion, and prays that this bill of exceptions may be duly allowed. 

By A. A. RANNEY, 


Attu for Receiver and Pacific National Bank. 


Exceptions allowed August 6, 1583, before entry of judgment. 
JOUIN LOWELL, 
Circuit Judge. 
A true record. 
Attest : JOUN G. STETSON, Clerk. 


ol Proceedings upon the Application for a Writ of Error in This 
Cause. 


On the tenth day of October, A. D. 1885, the following motion is 
filed and allowed, the Ilonorable Thomas L. Nelson, district judge, 
sitting : 


Motion of Linus M. Price, Receiver. (Filed and Allowed as of Jan. 22, 
18833.) 


United States Cireuit Court, District of Massachusetts. 
Hexry M. Witney v. Pacivic Natioxnan Bank. 


Linus M. Price, of Newark, in the State of New Jersey, respeet- 
fully represents that he was duly appointed receiver of the Pacifie 
National Bank, the said defendant, by the Comptroller of the Cur- 

rency on the 22d day of May, 1885, and has taken possession 
os of th > assets of the bank for the Purpose of closing up the 

same as an insolvent banking association. Ile prays to be 
admitted to defend said action in the name of said defendant, in his 
said capacity as receiver. 

Ile says that hedid appearin said action and assumed the defence 
therein and condueted the defence at the trial of the same, and his 
right to do so was recognized by the court and the plaintiff, but that 
no formal entry of leave to do so appears of record in said action. 
Ife therefore makes this application, and that the motion and al- 
lowance of the same may be entered of record. 

By his attorneys, RANNEY & CLARK. 


On the said tenth day of October, A. D. 1885, Messrs. Ranney «& 
Clark, attorneys for Linus M. Price, receiver, defending, make 
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39 . application to the Honorable Thomas L. Nelson, district judge, 

sitting in this circuit court, for the allowance of a writ of 
error in this cause, and the following paper presented by them is 
filed: 


TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, Sept. 19th, 1883. 
Sin: In the cases of Henry Mixter vs. Pacific Nat'l Bank and 
Henry M. Whitney vs. Pacific Nat'l Bank, decided adversely to you 


in the United States circuit court for Massachusetts, you are directed 


to take out a writ of error to the Supreme Court of the United 
States. 
Very respectfully, JNO. JAY KNOX, 
Comptroller. 


Linus M. Price, ree’r Pacifie Nat'l Bank, Boston, Mass. 


40 Thereupon a writ of error in this cause is issued, and an 
allowance thereof is written thereon by the Honorable Thomas 
L. Nelson, district judge, sitting in this circuit court as aforesaid. 
On the eleventh day of October, A. D. 1883, the Honorable Thomas 
L.. Nelson, district judge, sitting in this circuit court, the following 
motion and application is filed: 


Motion and Application of the Defendants in Keach of said Actions. 
U.S. Circuit Court, District of Massachusetts. 
GEORGE MIXTER 
v. 


Paciric NationaL Bank, Linus M. Price, Receiver, Admitted to 
Defend, 


and 
Ilexry M. Wuirtrney 
v. 


Paciric Nationan Bank, Linus M. Price, Receiver, Admitted to 
Defend. 


Writs of error laving been granted and issued in each of 

4] said actions, and the same having been asked for by the de- 
fendants and obtained by the direction of a department of the 
Government, as provided by law, Linus M. Price, receiver, who has 
been admitted of record and is defending the same, applies and asks 
that citations may be granted and issued on said writs of error with- 
out any bond or obligation or security being required or farnished 
to answer in damages or costs under the acts of Congress in that be- 
half providing. 7 
By his attys, RANNEY & CLARK. 
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Thereupon a citation upon the writ of error heretofore issued in 
this cause is signed by the Honorable Thomas L. Nelson, district 
judge, sitting in this circuit court as aforesaid, without requiring a 
bond or other security from the plaintiff in error. 

After the signing of the citation as aforesaid the following 

42 paper is presented to the court by the attorneys for Linus M. 

Price, receiver, defending, accompanied by a bond, and leave is 

given to file the paper and bond presented, but the court takes no 
action thereon. 


United States Circuit Court, District of Massachusetts. 


GEORGE MIXTER 
’ 


Pactric NATIONAL BANK, Linus M. Price, Receiver, Admitted to’ 


Defend, Xc., 
and 
Henry M. Wuirrney 
ve 
Paciric NATIONAL BANK, Linus M. Price, Rec’r, Admitted to De- 
fend, XC. 


The defendants in said actions and in each of them having ap- 
plied for writs of error and citations thereon, by direction of one of 
the departments of the Government, without any bonds, obligations, 

or security being required to answer in damages or costs as 
43 provided by law, now proffers, files, and furnishes a bond in 

each case for costs, without waiving the right to said writs of 
error and the citations thereon, without any bonds, obligations, or 
security to answer In damages or costs as already granted and issued 
by the court or the eflect of same. 

By RANNEY & CLARK, 
Their Attys. 


On the twelfth day of October, A. D. 1883, the Honorable Thomas 
L.. Nelson, district judge, sitting in this cireuit court, the following 
papers are by leave of the court filed xune pro tune as of October 
10, 1883. 

Treasury DerARTMENT, 
Orrick OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, Oct. 10th, 1883. 

Sin: In the cases of George Mixter v. Pacific Nat’) Bank and 
Henry M. Whitney ’. Pacific Natl Bank, decided adversely to 

you mn the United States circuit court: for Massachusetts, 


4d you are directed to take outa writ of error to the Supreme 
Court of the United States. 
Very respectfully, Jo 8. LANGWORTHY, 


Acting Comptroller. 


Linus M. Price, reer Pacitic Nat'l Bank, Boston, Mass. 
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TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, September 15, 1883. 

Sir: Your letter of the 11th of September is received, referring 
to your previous letters of the 23d and 30th of July last, asking 
that an order be issued by the Secretary of the Treasury that 
you shall take an appeal from the decision of the U.S. cireuit 
court for Massachusetts in the matter of the cases of Geo. 
Mixter v. Pacific Nat'l Bank — Henry M. Whitney v. Pacific 
Nat'l Bank. 

You desire this order of the Secretary because you seem to think 
that a supersedeas bond for damages and costs in said cases may not 
be required of you by the court if the writ of error is taken out by 
you as an officer of the United States under directions of a depart- 
ment of the Government, as provided for in 1001, Revised Statutes 
U.S. 

The powers of this bureau are performed under the general 
direction of the Secretary of the Treasury, and the direction of the 
Secretary to the Comptroller in all the actions of the latter under 
the powers conferred upon his office by Congress is to be presumed, 
as has been decided in Stanton, receiver, v. Wilkeson, Brown’s Nat’ 
Bank Cases, pages 165, 166. If your counsel deems an appeal proper 

in the cases referred to you are directed to take out a writ 

of error in said cases to the Supreme Court of the United 

States. 
furthermore, in cases of great magnitude, where the receiver has 
been defendantand judgments for large amoutits have gone against 
him, it has been usual for the courts to require of the receiver a 
bond for costs only, without any supersedeas bond in stay of execu- 
tion, because under the law all the monies of the defunct bank 
are deposited in the Treasury of the United States by an officer of 
the United States, to wit, the Comptroller of the Currency. 

Inasmuch, therefore, as execution cannot be levied on the prop- 
erty in the hands of the receiver the reason of a supersedeas bond 
fails. It is the duty of the Comptroller under the law to have all 
claims against a failed nat’l bank proved to his satisfaction, or, where 
doubt exists, to have the same adjudicated in a court of com- 
petent jurisdiction. (Section 5236, R.S. U.S.) 

It is, therefore, his duty, as has always been done and will 
be in this case, to retain in the Treasury an amotnt equal to the 
dividends paid to all other claimants to provide for all claims in 
dispute either before himself or pending in a court; for the costs, 
however, being payable in full at the close of the proceedings, it 
is proper that the receiver give bond, the amount being small 
and easily protected. 

If you will bring this matter to the immediate attention of the 
U.S. circuit court I think you will have no difficulty in taking out 
your writ of error in accordance with the above suggestions. 

Very respectfully, JNO. JAY KNOX, 
Comptroller. 
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L. M. Price, Esq., ree’r Pacific Nat'l] Bank, Boston, Mass. 
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A true record, 
Attest: JOUN G. STETSON, Clerk. 
48 Assignment of Lrrors. 


Circuit Court of the United States, District of Massachusetts. 
Ilexrny M. Wuitrney 
We 
Tut Pactric NATIONAL BANK oF Boston. 


The defendant assigns the following errors, viz: 

The presiding judge erred in ruling that there was no question of 
fact for the jury and in directing the jury to return a verdict for 
plaintiff in — sum of $15,750. 

And in the same case, in the matter of the exceptions of Linus M. 
Price, receiver of the Pacific National Bank of Boston, the presiding 
judge erred in ruling that the evidence offered as appears in the 

bill of exceptions was immaterial, and in excluding same, 
4‘) and in overruling the motion of said Price, receiver, set forth in 

his said bill of exceptions, and in directing judgment to be 
entered upon the verdict rendered, and in refusing to enter a quali- 
fied judgment, as asked for in said reeciver’s motion. 


RANNEY & CLARK, Attys. 


A true copy. 


Attest : JOIN G. STETSON, Clerk. 
50 Unirep Srates or AMERICA, |. 
Massachusetts District, ope 


I, John G. Stetson, clerk of the cireuit court of the United States 
for the first cireuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record and of all proceedings, includ- 
ing the proceedings upon the application for a writ of error and cita- 
tion thereon, in the cause of Henry M. Whitney v. The Pacitie 
National Bank of Boston in said circuit court determined. 

In testimony whereof I hereunto set my hand and aflix the seal 
of said circuit court, at Boston, in said district, this tenth day of De- 
cember, in the vear of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States the one 
hundred and eighth. 

[Seal of the Circuit Court, Massachusetts. ] 


JOUN G. STETSON, Clerk. 


51 Bond On Writ of Krror. 


Know all men by these presents that we, Linus M. Price, receiver 
of the Pacitic National Bank of Boston, Massachusetts, as principal, 
and Charles O. Billings and John Shepard, both of said Boston, as 
sureties, are held and firmly bound unto Henry M. Whitney, of 
Brookline, in the county of Norfolk, in the district of Massachusetts, 
in the full and just sum of two hundred and fifty dollars, to be paid 
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/ to thesaid Henry M. Whitney, his certain attorney, executors, ad- 


ministrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated the eleventh day of October, in 
the year of our Lord one thousand eight hundred and eighty-three. 

Whereas lately at a circuit court of the United States begun and 
holden at Boston, within and for the district of Massachusetts, in a 
suit depending in said court between said Henry M. Whitney, 
plaintiff, and said Pacifie National Bank of Boston, Massachusetts, 
defendant, judgment was rendered against the said defendant, and 
the said defendant having procured a writ of error and filed a copy 
thereof in the clerk’s office of the said court to reverse the judgment 
in the aforesaid suit, and a citation directed to the said plaintiff, 
citing and admonishing him to be and appear at a Supreme Court 
of the United States to be holden at Washington on the second 
Monday of October next: 

Now the condition of the above cbligation is such that if the said 
defendant shall prosecute its said writ of error to effect and answer 
all costs if it fail to make its plea good, then the above obligation to 
be nall and void; otherwise to remain in full foree and virtue. 

LINUS M. PRICE. [1s] 
C. O. BILLINGS. = 
JOHN SHEPARD. [1Ls. 


Signed, sealed, and delivered in presence of— 
Ht. A. TENNEY, 
Witness to L. M. PL & ©. O. B. 
hr. M. TUCKER, 


Witness to Johu Shepard. 


A true copy of the bond presented to the court October 11, 1883, 
after the signing of the citation on the writ of error named therein, 
and upon which no action was taken by the court, which bond is 
on file in the office of the clerk of the circuit court of the United States 
for the first cireuit and district of Massachusetts. 

Attest: JOHN G. STETSON, 
Clerk U.S.C. C., Mass. Dist. 


Kndorsed on cover: Massachusetts C.C. U.S. No. 130. The Pa- 
cific National Bank of Boston and Peter Butler, receiver, plaintiffs 
in error, rs. Henry M. Whitney. Filed 18th October, 1884. 
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1 Writ of Error. 


UnitTeEp STATES OF AMERICA, 88 : 
[Seal of the Circuit Court, Massachusetts. ] 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of Massa- 
chusetts, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before 
you, between Daniel L. Demmon, of Somerville, in the county of 
Middlesex and State of Massachusetts, in the district of Massa- 
chusetts, plaintiff, and The Pacific National Bank of Boston, a cor- 
poration duly established under the laws of the United States at 
Boston, within said district, defendant, in an action of contract, a 
manifest error hath happened, to the great damage of the said de- 
fendant, as by the complaint of the said defendant, by Linus M. Price, 
receiver, appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the par- 
ties aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the laws and custom of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the twenty-seventh day of January, in the year 
of our Lord one thousand eight hundred and eighty-five. 

JOHN G. STETSON, 
Clerk of the Circuit Court of the United States, 
District of Massachusetts. 
Allowed by— 
Le BARON B. COLT, 
Circuit Judge. 


2 Circuit Court OF THE UNITED STATES, |... 
District of Massachusetts, | ae 


And now here the judges of the circuit court of the United States 
in and for the district of Massachusetts make return of this writ by 
annexing hereto and sending herewith, under the seal of the said 
circuit court, a true and attested copy of the record and proceedings 
in the suit within mentioned, with all things concerning the same, 
to the Supreme Court of the United States, as within commanded. 

In testimony whereof I, John G. Stetson, clerk of said circuit court 
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of the United States in and for the district of Massachusetts, have 
hereto set my hand and the seal of said court this seventeenth day 
of August, A. D. 1885. 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 


3 UNITED STATES OF AMERICA, | | 
Massachusetts District, aa 


At a circuit court of the United States for the first cireuit, begun 
and holden at Boston, within and for the district of Massachusetts, 
on Thursday, the fifteenth day of May, in the year of our Lord one 
thousand eight hundred and eighty-four. 

Before the Honorable Horace Gray, associate justice, and the 
Honorable Thomas L. Nelson, district judge. 


Plaintiff's Declaration. 


DaniteL L. Demmon, of Somerville, in the County of Middlesex and 
State of Massachusetts, im said District, a Citizen of said State, 
Plaintiff, 

. 

THe Pactric Nationat Bank or Boston, a Corporation duly Es- 
tablished under the Laws of the United States, at Boston, within 
said District, a Citizen of the State of Massachusetts, Defendant. 


In an action of contract. 


First. The plaintiff savs the defendant made a promissory note, 
dated October 15, 1881, for the sum of ten thousand dollars, 
a pavable to the plaintiff or order, a COPY of which is hereto 
annexed marked “A,” and the plaintiff duly returned and 
presented said note for payment and demanded pavment of the same 
of the defendant, and the defendant refused to pay the same, and the 
plaintiff says the defendant owes him the amount of said note, with 
interest thereon. 

Second. The plaintiff further says the defendant made promissory 
note, dated November 9, 1881, for the sum of ten thousand dollars, 
payable to the plaintiff or order, a copy of which is hereto annexed 
marked “B,” and the plaintiff duly returned and presented said 
note for payment and demanded payment of the same of the de- 
fendant, and the defendant refused to pay the same, and the plaintiff 
says the defendant owes him the amount of said note, with interest 
thereon. 

Third. The plaintiff further says the defendant made a promissory 
note, dated November {, 1881, for the sum of five thousand dollars, 
payable to the plaintiff or order, a copy of which is hereto annexed 
marked “C,” and the plaintiff duly returned and presented said 
note for payment and demanded payment of the same of the de- 
fendant, and the defendant refused to pay the same, and the plain- 
tiff savs the defendant owes him the amount of said note, with 
interest thereon. 
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Fourth. The plaintiff further says the defendant issued to the 
plaintiff three promissory notes, copies of which are hereto annexed 
marked, respectively, “A,” “ B,” “C,” one dated October 15, 188], for 
the sum of ten thousand dollars, and one dated November 9, 1881, 

for the sum of ten thousand dollars, and one dated November 
5 9, ISSi, for the sum of five thousand dollars, all payable to 

the plaintiff or order; and the plaintiff says that subsequently 
said defendant bank suspended payment of its debts and obligations, 
and that while said suspension continued, to wit, on or about Janu- 
ary 2, 1882, the plaintiff, at the request of the defendant, executed 
an agreement in writing and under seal extending the time of pay- 
ment of said note as follows, to wit, ten thousand dollars to be paid 
within ten days and the balance within sixty to ninety days from 
the opening of said defendant bank, and the defendant assented to 
suid agreement and extension and agreed to pay said notes in accord- 
ance with the terms of the said extension, and the plaintiff says the 
defendant bank opened and resumed business and the payment of 
its debts and obligations on or about March 18, 1882; and the plain- 
tiff says that after the lapse of ten days from the opening of said de- 
fendant bank he duly demanded payment of ten thousand dollars 
of the defendant, in accordance with the terms of said extension, 
but the defendant refused to pay the same, and the plaintiff says the 
defendant owes him the sum of ten thousand dollars, with interest 
thereon, to the damage of tire said plaintiff, as he says, the sum of 
forty thousand dollars. 


A. 
The Pacific National Bank of Boston, Mass. 


$10,000. S0STON, October 15, 1881. 

This certifies that D. L. Demmon has deposited in this bank ten 
thousand dollars, pavable to the order of himself on return of this 
certificate properly endorsed. 

No. 2278. 

J. M. PETTINGILL, Cashier. 
Countersigned— 
G. H. BENYON, Teller. 


() Lb. 


The Pacific National Bank of Boston, Mass. 


$10,000. soston, Nov. 9, 1881. 

This certities that D. L. Demmon has deposited in this bank ten 
thousand dollars, payable to the order of himself on return of this 
certificate properly endorsed. 

No. 2392. 

J. M. PETTINGILL, Cashier. 
Countersigned— 
L. F. COLBY, Ass’t Teller. 
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C 
The Pacific National Bank of Boston, Mass. 


$5,000. Boston, Nov. 9, 188). 


This certifies that D. L. Demmon has deposited in this bank five 
thousand dollars, payable to the order of himself on return of this 
certificate properly endorsed. 

No. 2393. 

J. M. PETTINGILL, Cashier. 

Countersigned— 

L. F. COLBY, Asst Teller. 


The writ in this cause is dated the thirtieth day of Mareh, A. D. 
1882, and was duly entered at the May term of this court, A. D. 
1882, when and where the parties appeared by their respective at- 
torneys. 

This cause was thence continued to the October term of this court, 
A. D. 1882, when, on the twenty-second day of January, A. D. 1883, 
the following motion was filed : 


Motion of Receiver. 


Linus M. Price, of Boston, in the district of Massachusetts, says 
that he has been duly appointed receiver of The Pacific National 
Bank, the defendant in said aetion, and he moves that the attach- 

ment of property made in the same be vacated and the bond 
7 to dissolve the said attachment which was given be discharged 
and annulled. 

He savs that when said attachment was made the said bank was 
insolvent and deeply insolvent, and both the plaintiff and the 
ofticers of defendant bank well knew that such was the fact, and 
that said attachment was made for the purpose of obtaining and 
giving an unlawful preference over other creditors ; that when said 
attachment was made the same was dissolved by the giving of said 
bond, signed by the defendant bank as principal and Lewis Coleman 
and John Shepard, both of said Boston, as sureties, so that in case 
the defendant bank stopped business and its affairs and assets went 
into the hands of a receiver the plaintiff would or might obtain a 
judgment against the said bank notwithstanding, and hold the 
sureties on the bond, thereby obtaining full payment, and for the 
purpose of securing aud indemnifying the said sureties the said 
bank put and conveyed into their hands a large amount of the 
property of the bank, to hold same as security for their liability on 
said bonds; that if the plaintiff is allowed to prosecute this suit to 
final judgment he will obtain an undue preference over the other 
creditors of defendant. 

Wherefore defendant prays this cause may be continued. 


This cause was thence continued from term to term to this present 
October term, when, on the fourteenth day of November, the follow- 
ing agreement is filed : 
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8 Agreement Waiving Jury Trial. 


It is agreed that the above-entitled action may be tried by the 
court without a jury. 


On the twenty-third day of December the following answer is 
filed : 
Answer. 


Linus M. Price, of Newark, in the State of New Jersey, represents 
and says that on May 22nd, 1882, the Pacific National Bank was 
insolvent, and the Comptroller of the Currency, Jolin Jay Knox, 
being satisfied thereof, appointed him, the said Price, as receiver of 
the same, as provided by law in an act of Congress approved Jan. 
30, 1876, and he accepted said trust and has been since then acting 
in that capacity. 

He, therefore, by leave of the court, appears in said case to defend 
the same, and for answer to the writ and declaration therein says: 

He admits that the defendant is a national banking association 
created underthe laws of the United States ; that said defendant, by 
its cashier, gave the three several instruments called certificates of 
deposit and declared on; that on February 16, 1882, said plaintiff 
executed and delivered to said bank a written instrument, a copy of 
which is hereto annexed, marked Ex. A, with a description of the 
same annexed, thereby extending the time of payment of said cer- 
tificates as therein specified. 

The said Price says that he was willing, when appointed as 
y receiver as aforesaid, and ever since has been ready and will- 
ing, to receive and aliow in proof before himself as receiver 
the amount due on said certificates at the date of his said appointment, 
so that said plaintiff could share equally and pro rata with the other 
creditors of said bank, and he denies, therefore, that plaintiff has any 
right to prosecute said suit further; that his duty was to present said 
claims for proof before him and have them allowed accordingly, 
and as said Price was willing to have done, to the amount of same 
at the date of his said appointment ; but this said plaintiff has neg- 
lected and refused to do. He therefore claims that said plaintiff 
has no right to prosecute further with said suit at law. 


Ex. A. 
Boston, January 2d, 1882. 

We, the undersigned, creditors of the Pacific National Bank of 
Joston, In consideration of the embarrassed condition of said bank 
and the agreements of the other parties hereto herein contained, 
do hereby, for ourselves and our heirs, executors, and administrators, 
respectfully covenant and agree with said Pacific National Bank of 
Boston, its successors and assigns, that we will and hereby do extend 
the time of payment of our several claims as follows, to wit: One- 
third thereof to be paid in four months from January Ist, 1882; 
one-third thereof to be paid in eight months from January Ist, 1882 ; 
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one-third thereof to be paid in twelve months from January Ist, 
1882; interest on each instalment to be paid therewith at the rate 
of four per cent. per annum; the bank to have the right to antici- 
pate any or all of said instalments. 

In witness whereof we have set our hands and one common seal, 
adopted for this purpose only, this second day of January, one 
thousand eight hundred and eighty-two. 


Ten thousand dollars to be paid within ten days, balance within 
ninety days after opening of bank. 
Feb. 16, 1882. 
[SEAL. | D. L. DEMMON. 


(At the top of the printed circular are the figures “ $15,000,” in 
ink, and “ Certif.” in pencil underneath; at the bottom, below the 
printed part of the circular, the words “ten thousand dollars,” and 
all that follows those words are in ink.—J. G. S., Ex’r.) 


10 Issue thus being joined, the cause thereupon came on to be 

heard by the court, the Ilonorable Le Baron B. Colt, circuit 
judge, sitting, and is fully heard; and it is thereupon considered by 
the court, to wit, January 17,1885, that the said Daniel L. Demnion, 
plaintiff, recover of the said Pacific National Bank, defendant, the 
sum of twenty-nine thousand seven hundred and twenty-five dol- 
lars, damage, and his costs of suit, taxed at ——. 


On the twenty-second day of January the following bill of excep- 
tions is allowed by the court and is ordered to be filed as of a date 
previous to entry of Judgment: 


Bill of Exceptions hy the Defendant. 


A jury trial in said cause was waived and the case came on for 
trial before the court. Linus M. Price, the receiver appointed 
by the Comptroller of the Currency, appeared in the case and filed 
an answer, Which is referred to. He claimed that inasmuch as the 
said bank was insolvent and its assets were in his hands to be 
wound up and the amount of the indebtedness was admitted by 
him and he was willing to receive and allow the same in proof the 
action should not be allowed to proceed further; but the court ruled 
otherwise and directed the case to proceed. 

The plaintiff put in evidence the certificates of deposits, copies of 
which are declared on. 

It was conceded that the plaintiff demanded payment of the same 
of the said bank on November 21, 18S], after the bank had failed 
and its assets were In the hands of a bank examiner appuinted by 

the Comptroller of the Curreney, and payment was refused. 
11 The said Price put in evidence his appointment as receiver, 
dated May 22, 1882, a copy of which is hereto annexed and 
marked “ Exhibit B;” also the agreement of extension, a copy of 
which is annexed to the answer and is referred to. It was conceded 
that said plaintiff had never presented his claim to said receiver for 
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proof, and that said receiver is ready and willing to receive and 
allow in proof the amount due on said certificate at the time of his 
appointment as aforesaid. 

The bank reopened for business on March 18, 1882, and at the. 
expiration of the ten days referred to in the agreement of extension 
the plaintiff demanded payment of the ten thousand dollars, which 
was refused. 

Said Price then claimed as matter of law— 

Ist. That the action should not proceed further, and that no judg- 
ment should be rendered for the plaintiff. | , 

2nd. That, if any judgment was to be rendered, it should be in 
substance only such as was rendered in the case of Case v. Bank, 100 
ULS., p. 446. 

srd. That the amount to be allowed in the judgment should be 
only for the sum due when the bank failed or when the receiver was 
appointed. 

4th. That if the court ruled otherwise upon these points and pro- 
ceeded to render judgment in the usuai form the same should be 
only for the amount due on the first instalment under the agree- 
ment of extension. 

Sth. That in any event there should be no judgment rendered in 

the usual form, with a right of execution against the bank, 
12 but that the latter should at least be superseded and the 
record be so ordered and made. 


The court overruled these several points and ordered judgment 
to be entered in the usual form for the whole amount of the certifi- 
cates and interest to date of judgment. The said Price, as receiver 
of said bank, excepted to the said rulings of the said court, and each 
of them, and his exceptions were allowed and ordered to be made a 
part of the record in said action. 


Exursir B. 


TREASURY DEPARTMENT, 
‘OFFICE OF COMPTROLLER OF THE CURRENCY, 
Wasuinaton, May 22d, 1882. 


Whereas it appears from the report of the proceedings of the 
board of directors of “ The Pacifie National Bank of Boston,” located 
in the city of Boston, county of Suffolk and State of Massachusetts, 
at a meeting held on May 20, 1882, that the said bank is insolvent, 
and being satisfied that the said bank is insolvent and unable to 
pay its just and legal debts: 

Now, therefore, I, John Jay Knox, Comptroller of the Currency, 
in pursuance of the power and authority vested in me by law and 
under the provisions of section 1 of an act of Congress entitled “An 
act authorizing the appointment of receivers of national banks, and 
for other purposes,” approved June 30, 1876, do hereby appoint 
Linus M. Price receiver of “ The Pacific National Bank of Boston,” 
with all the powers, duties, and responsibilities given to or imposed 
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United States, which authorize the appointment of a receiver. 
In witness whereof I lave hereto subscribed my name and caused 


[SEAL. ] JNO. JAY KNOX, 
Comptroller of the Currency. 


A true record. 


Attest : JOHN G. STETSON, Clerk. 
13 Unitep STates OF AMERICA, he 
Massachusetts District, a 


I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record and of all proceedings in the 
cause of Daniel L. Demmon vr. Pacitic National Bank, in suid cireuit 
court determined. 

In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court, at Boston, in said district, this seventeenth day 
of August, in the year of our Lord one thousand eight hundred and 
eighty-five, and of the Independence of the United States the one 
hundred and tenth. 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 


Endorsed on cover: Massachusetts C. C. U. SS. No. 440. The 
Pacific National Bank of Boston, Peter Butler, receiver, plaintiffs in 
error, vs. Daniel L. Demmon. Filed October 20, 1885. 


upon a receiver under the provisions of the Revised Statutes of the 


my seal of office to be affixed to these presents, at the city of Wash- 
ington, in the District of Columbia, this 22d day of May, A. D. 1882. 
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PETER BUTLER, RECEIVER, &C., VS. LEWIS COLEMAN ET AL. 


a Transcript of Record, Vol. I. 


Circuit Court of the United States, District of Massachusetts. In 
Equity. 


Lixus M. Price, Receiver, Complainant, 
v. 
Lewis CoLeMAN et al., Defendants. 


Pleadings and evidence. 


1 Unirep States or America, } 
Massachusetts District, Os 


Ata circuit court of the United States for the first circuit, begun 
and holden at Boston, within and for the district of Massachusetts, 
on Wednesday, the fifteenth day of October, in the year of our Lord 
one thousand eight hundred and eighty-four, before the Honorable 
Le Baron bb. Colt, cireuit judge. 


Linus M. Prick, Receiver, Complainant, ) 
v ae Equity. 


Lewis COLEMAN ef al., Defendants. 


The bill of complaint in this cause was filed in the clerk’s office 
on the nineteenth day of May, A. D. 1583, and was duly entered at 
the May term of this court, A. 1). 1853, and is in the words and fig- 
ures following: | 


2 Dill of Complaint. (lrtled May 19, 1883.) 


To the honorable the judge of said court: 

Linus M. Price, of and a citizen of Newark, in the State of New 
Jersey, receiver of the Pacific National Bank, as hereinafter more 
fully set forth, brings this his bill of complaint against Lewis Cole- 
man and John Shepard, both of Boston, in said district of Massa- 
clusetts; George Mixter,of Hardwick; Calvin B. Prescott, of Newton; 
Henry M. Whitney, of Brookline, and Daniel L. Demimon, of Somer- 
ville, all citizens of the said State of Massachusetts, and says and 
charges as follows, viz: Ie avers and says: 

1. The Pacific National Bank of Boston was duly organized and 
created a corporation and located at Boston, in the State of Muassa- 
chusetts, as a national banking association for the pUPpoOse of doing 
the business of banking under the acts of Congress embraced and 
found in the United States Revised Statutes, title sixty-six, said or- 
ganization having been effected and duly authorized to commence 
business and did commence business on or about Oct. 10, A. D. 
S77; that your orator was duly appointed receiver of the same on 
or about May 22, A. D. 1882, under and by virtue of an act of Con- 
gress entitled “An act authorizing the appointment of receivers of 
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national banks, and for other purposes,” approved June 30, 
3 A. D. 1876, with all the rights, powers, and duties conferred 

and imposed upon a receiver by said act and the other acts of 
Congress then existing; that said association was then deeply and 
hopelessly insolvent, and the Comptroller of the Currency, Hon. 
John J. Knox, finding this to be soatter due examination, appointed 
him receiver as aforesaid for the purpose of closing up said associa- 
tion, and with the said authority, powers, and duties, and he was 
thereupon duly qualificd, entered at onee upon the discharge of the 
duties of the office, and took possession of the property and assets of 
the bank, and is now engaged as an officer of the Government in 
discharging the duties of the said office. 

2. That the said bank became insolvent and actually failed on or 
about Nov. 20), A. D. ISs1, and committed actual acts of insolvency 
in neglecting and refusing Lo pay its depositors the hiohey due to 
them on their request, to pay matured obligations, and to redeem its 
bills in circulation; that it was put in charge of a bank examiner 
and its assets held by him; that the said association continued to be 
insolvent, and repeatedly committed acts of insolvency at various 
times down to the time when said receiver was appointed as atore- 
sald; that sundry persons, and among them said Daniel L. Demmon, 
of Somerville, in said district; said Henry M. Whitney, of Brookline, 
and said George Mixter, of Hardwick, held respectively obligations 
of said bank called certificates of deposit, the same amounting re- 
spectively to S25,000, 815,000, 315,000, and said Calvin DB. Prescott, 
of Newton, had a claim of $5,000 against said bank, the payment of 
which were demanded and refused; that the other indebtedness of the 
sald bank exceeded by a large amount, to wit, more than the sum of 
one million of dollars, the value of the assets of the bank ; that the 
Insolvency of the bank and its varlous acts of Insolveney were well 
known to the pablie and to its creditors, the same being notorious ; 
that the said bank endeavored to arrange its alliirs so as to resume 
and continue in business by extending its indebteduess or a part 
thereof as to the tines of payment; that the said creditors specially 
named aforesaid proceeded to bring respectively actions at law in 
the United States circuit court for said district, the writs being dated 
respectively March 24, 1882, March 50, 1882, and April 28, 1Ss2, 

and returnable to the May term of said court then next 
oud ensuing, and the property of said bank, the defendant or 

principal defendant therein, was attached on said writs, as 
will appear by reference to the same as they stand of record in said 
court wherein the same are now pending, and to which reference is 
made, and to which vour orator will crave leave to refer as a part of 
this bill; that the said bank executed a bond to dissolve the attach- 
ments made In each of said suits, executed by the defendant therein 
as principal and by the defendants Coleman and Shepard as sure- 
ties, with conditions such as appear in the copies of said bonds 
hereto annexed and marked Exhibits “A,” “BY “C)? and “ D,” 
respectively, and which are referred to and made a part of said bill; 
that in two of said actions at law there have been trials, to wit, in 
the actions of said Whitney and Mixter, and verdicts rendered 
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therein for the plaintiff to the full amount of the claims sued, to wit, 
in the action of said Mixter a verdict for $15,765.00 and of safd 
Whitney a verdict of $15,755.00, but no judgments have been en- 
tered therein as yet; that the other said actions are still pending 
and have not been tried. 

That the directors of said bank, on the twenty-first day of March, 
A. D. 1882, passed a vote, of which a copy is annexed, so far as is 
deemed material, and marked “ Exhibit E;” that the directors or 
officers of said bank obtained a certificate of deposit from the May- 
erick National Bank for $100,000, representing assets of the Pacific 
National Bank, and for which it paid the consideration, being the 
equivalent of that sum, and had the same made payable to the 
order of said Coleman and Shepard; that said certificate was obtained 
and so made payable for the purpose of securing said sureties for 
the liability incurred on said bonds; that a receipt or obligation 
Was executed and delivered, @ copy of which, with a supplementary 
one, is annexed and marked “ Exhibit F;” that subsequently, to 
wit, on April 13, A. D. 1882, other property was substituted for said 
certificate of deposit, which is described in the paper hereto annexed 


‘and marked “ Exhibit G.” which is a copy of a receipt or obligation 


which was signed as it purports to be and delivered; that said Cole- 
man and Shepard hold still the property described in said paper last 
named, claiming a right to hold the same as their security or indem- 
nity against all liability incurred by reason of said bonds, the ones 

named being all the bonds which they executed as sureties 
4 under the said vote of the said directors; that said Coleman 

was at the time of the bringing said actions the president, 
and both he and said Shepard were two of the directors, of said bank, 
and continued to be so until May 22, A. D. 1882, when said receiver 
Was appointed; that a bond was given the same as in the other said 
cases In the suit of one Jewett, named in said first receipt, but said 
suit was adjusted and is not pending; that the giving of said bonds 
and the delivery of said property as security were under and in pure 
suance of one gener al scheme of conduet de signed to secure in that 
way the said creditors and all such as sued the said Pacifie National 
Bank. 

4. Your orator charges and avers that the attachments made in 
said actions at law were unauthorized, illegal, and void; that the 
said directors had no right or anthority to exeeute said bonds and 
to convey and tr inster to said Coleman and Shepard the said prop- 
ertv as aforesaid: that the object of said suits and attachments was 
tO he ain a pre ference over the other ereditors of the bank, defendant 
in said suits,and to prevent the property attached from being applied 
In the manner req! tired by law an d preseribed by the acts of C ongress 
referred to in ease of the insolvency of n: itional banking associa- 
tions; that the said bank was at the time hopelessly insolvent and 
had committed repeated and numerous acts of insolvency prior 
thereto, and of the kind hereinbefore indicated, and was sure to go 
into the hands of a receiver to be closed up, and that very soon, as 
was well known by said ereditors suing; that in faet the said bank 
had then lost all of its capita! stock as originally fixed and paid in, 
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and of its increased capital stock, in all about $461,000, and was 
owing more than a million of dollars beyond what it had assets to 
pay; that what was done would enable the plaintiffs in said actions to 
obtain judgments and enforce the same upon said bonds, compelling 
the sureties aforesaid to pay the same, and they would use for that 
purpose the said property transferred and delivered to and held by 
said sureties as aforesaid, which is now being attermpted to be done ; 
that the legal effect and direct result of said transactions were to 
transfer and deliver said property as security for the debts of the 
said plaintiffs, doing indirectly what there was no legal right to do 
directly; that the direct and natural consequence and effect of said ac- 

tion were to prevent the said property from being applied as 
5 required by law and the said nets of Congress, and to c1ve H 

preference to said: creditors suing over the other creditors of 
said bank, and the same was done with that view, as your orator 1s 
informed and believes and therefore avers; that at least the parties 
must be held in Jaw and equity to have had in view the natural con- 
sequences of what was done in the premises; that upon the appoint- 
ment of your-orator as receiver he was entitled to the assets of the 
said Pacific National Bank, and including the property conveyed to 
said Coleman and Shepard es aforesaid; that the right of said 
creditors was to prove and have allowed their said claims sued as 
aforesaid before him as receiver, and to share ratably in the assets 
or proceeds of the assets of the bank with the other creditors ; that 
said creditors had and have no right to obtain judgment in their 
said actions respectively and entorce the same thereon by execution 
or otherwise by means of said bond, and said sureties have no right 
to withhold said property and use the same as their indemnity or 
security as against the liability ineurred upon said bonds; that said 
attachment should be declared void and said bonds eaneeled and 
annulled or the said creditors, the plaintiffs in said actions at law, 
should be restrained and enjoined from prosecuting further their 
said actions at law or availing themselves of said bonds by suit or 
otherwise; that your orator, as receiver, is willing and hereby offers 
to allow the claims and demands sued in said actions at law to be 
proved before him and to allow the same as debts due from said 
bank, so they may share equally with the otler creditors of the said 
insolvent bank, provided this court will order said suits to abate or 
enjoin the plaintiffs from further prosecuting the same or cancel or 
annul said bonds or enjoin the parties from enforcing the same or 
pass such other order or decree as will secure and compel the de- 
livery of said property to him as receiver: that he avers and claims 
that said plaintiffs in said actions at law have no right in any event 
to prosecute their actions only for the purpose and so far as may be 
necessary to determine what is due them if in dispute, and not at 
all if the amount of the indebtedness is not disputed or controverted 
by the receiver, and that no Judgment in any event should be per- 
mitted or rendered save for the purpose of enabling the creditors to 

determine the amount due for the purpose of proot before 
6 the receiver, and if any judgment is allowed to be rendered 

in said actions none should be allowed by this court to be 
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rendered except to that extent and for that purpose only, with a 
yrovision against enforcing the judgment against property of the 
— by execution or by means of said bonds. 

5. That the said Coleman and Shepard have no right to hold and 
withhold the said property transferred to them as aforesaid as 
against said receiver; that the same was so transferred at one time 
and for the purpose of all of said suits as one transaction ; that said 
property is held in entirety as indemnity or security as against all 
of said bonds and not a part for each in division or severalty ; that 
their claim of right to do this is invalid and should not be allowed; 
that they conceal and withhold said property from your orator and 
decline to deliver the same up to him, although requested so to do, 
concealing the same so they cannot be reached ana got by replevin 
or otherwise; that said property is of great value, to wit, of the 
value of 3150,900 as estimated; that the conveyance of the same to 
them by said bank as aforesaid was unauthorized, illegal, and void 
under the circumstances stated; that it was owned at the time of 
said transfer and delivery by the said Pacific National Bank as its 
own property, and the title in the same passed by operation of law 
to vour orator as receiver, and the proper officers of the Government 
were entitled to the same, to be applied and used for the purposes 
designated in said aets of Congress, and neither the said plaintiffs in 
said actions at law nor the said sureties have any title to or right to 
withhold and retain the same. 

6. That vour orator has no adequate or complete remedy at law, 
and ean have relief only in equity, where such matters are alone 
cognizable. 

Your orator prays that a subpcena may issue commanding the said 
Coleman, Shepard, Demmon, Mixter, Prescott, and Whitney to ap- 
pear and answer this bill, but not under oath, the oath being hereby 
waived, and that said Coleman and Shepard may be ordered and 
decreed to deliver up to your orator the property hereinbefore de- 
scribed as held by them: that said Demmon, Mixter, Prescott, and 
Whitney may be respectively enjoined and restrained from farther 
prosecuting their said actions at law upon vour orator con- 
senting to allow their alleged debts in proof before him as due 
from said Pacific National Bank, so that they may share 
equally and ratably with the other creditors, as provided by law; 
that said bonds may be canceled and declared void or annulled, and 
that the plaintiffs in each action at law aforesaid may be restrained 
and enjoined from suing the same and all attempts to enforce the 
same as against either the said bank as principal or the sure- 
ties named therein, or cither of them, and that sueh other orders or 
decrees may be made or passed as justice and equity may require. 

LINUS M. PRICE, Ree’r, 
By A. A. RANNEY, 
Ilis Attorney. 
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Exurpit A. 
Bond to Dissolve Attachment. 
MixtTer et al. v. PaActric NATIONAL BANK. 


Know all men by these presents that we, The Pacifie National — 
of Boston, a corpors ation organized under the laws of the United 
States, as principal, located “and established in B oston, In the district 
of Massachusetts, and Lewis Coleman and John She pard, both of 
Boston, as sureties, are holden and stand firmly bound unto George 
Mixter, of Hardwick, in the county of Worcester, in the sum of 
twenty-five thousand dollars; tothe payment of which to the said 
George Mixter or his executors, administrators, or assigns we hereby, 
jointly and severally, bind ourselves, our heirs, executors, and ad- 
InInistrators, 

The condition of this obligation is such that whereas the said 
George Mixter has caused the goods and estate of the said Pacifie 
National Bank of Boston, to the value of twenty-five thousand dol- 
lars, to be attached on mesne process by virtue of a writ in favor of 
the said George Mixter against the said Pacifie National Bank of 

doston, bearing date the twenty-fourth day of March, A. D. 1882, 
and returnable to the cireuit court of the United a in the dis- 
trict of Massachusetts on the fifteenth day of May, A. D. 1882; and 
whereas the said Pacific National Bank of Boston desires to dissolve 
said attachment according to law: 

Now, therefore, if the said Pacifie National Bank of Boston shall, 
within thirty days after the final judgment in the aforesaid action, 
pay to the plaintifftherein named the amount, if any, which he shall 

recover In such action, and if said sureties shall also, within 
8 thirty days after the entry of any special judgment in said 

action, In accordance with chapter one hundred and seventy- 
one of the Public Statutes of Massachusetts, pay to said plaintif the 
sum, If any, for which such judgment shall be entered, then this 
obligation shall be void; otherwise it shall be and remain in full 
force and virtue. 

In witness whereof we hereunto set our hands and seals this 
twenty-fourth day of Mareh, A. D. 1S8s2. 

THE PACIFIC NATIONAL BANK 
= BOSTON, 


By LEWIS COLEM AN, President. Psreat. 
LEWIS COLEMAN. [SEAL. 
JOUN SHEPARD. [SEAL. | 


Signed and sealed in presenee of— 


RICIIARD STONE, Jr. 


Notice of the time and place of hearing relative to the sufficiency 
of the sureties on the within bond is hereby waived. 
BALL, STOREY & TOWER, 
Attorneys for Plaintiffs. 


me 
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| DistrRIcT OF MASSACHUSETTS, 83: 
| Boston, March 25, 1882. 


The within-named sureties are approved by me. 
CHAS. H. SWAN, 
U. S. Commissioner. 


Exuisit B. 
-* Bond to Dissolve Attachment. 


DaniEL L. DeEMMoN 


a 


i. 
Tue Pactric NATIONAL BANK or Boston, 


Know all men by these presents that we, The Pacific National 
Bank ot Boston, a corporation duly organized under the laws of the 
| United States, as principal, and John Shepard and Lewis Coleman, 
both of Boston, in said district of Massachusetts, as sureties, are holden 
and stand firmly bound unto Daniel L. Demmon, of Somerville, in 
the county of Middlesex, in said district, in the sum of thirty thou- 
sand dollars; to the payment of which to the said Daniel L. Dem- 
| mon or his executors, administrators, or assigns we hereby, jointly 

and severally, bind ourselves, our heirs, executors, and administra- 
tors. 

The condition of this obligation is such that whereas the said 
Daniel L. Demon has caused the goods and estate of the said Pa- 
cific National Bank of Boston, to the value of thirty thousand dol- 


| lars, to be attached on mesne process by virtue of a writ in favor of 
the said Daniel L. Demmmon against the said Pacific National 
| 4) Bank of Boston, bearing date the thirtieth day of March, A. 


PD). ISS2Z, and returnable to the U.S. circuit court for the dis- 
trict of Massachusetts on the fifteenth day of May next, A. D. 1882; 


solve suid attachment according to law: 

Now, therefore, if the said Pacific National Bank shall, within 
thirty days after the final judgment in the aforesaid action, pay to 
the plaintiff! therein named the amount, if any, which he shall 
recover in such action, and if said sureties shall also, within thirty 
days after the entry of any special judgment in said action, in accord- 
7 ance with chapter one hundred and seventy-one of the Public Statutes 
i: of said Commonwealth, pay to said plaintiff the sum, if any, for 
| Which such judgment shall be entered, then this obligation shall be 
void; otherwise it shall be and remain in full force and virtue. 


thirty-first day of March, A. D. 1582. 
| THE PACIFIC NATIONAL BANK 
OF BOSTON, | 
By LEWIS COLEMAN, President. [seat 
| LEWIS COLEMAN. SEAL. 


JOUN SHEPARD. SEAL. 


and whereas the said Pacitic National Bank of Boston desires to dis- 


In witness whereof we hereunto set our hands and seals this 


PETER BUTLER, RECEIVER, &C., VS. 


Signed and sealed in presence of— 
KE. A. WHITNEY, 
Witness to all. 


Notice of the time and place of hearing relative to the sufficiency 
of the sureties on the within bond is hereby waived. 
HUTCHINS & WHEELER, 
Attorneys for Plaintiffs. 


District OF MASSACHUSETTS: 
Boston, March 31, 1882. 
The within-named sureties are approved by me. 
CHAS. H. SWAN, 
U.S. Commissioner. 


Comm’r’s fee, $3. 


Exuipir C, 
Bond to Dissolve Attachment. 
Cavin B. Prescorr v. Pactktic Nationan BANK or Boston. 


Know all men by these presents that we, The Pacifie National 
Bank of Boston, a corporation organized under the laws of the 
United States, located and established in Boston, in the district of 

Massachusetts,.as principal, and Lewis Coleman and Jolin 
10 Shepard, of Boston, in said district, as sureties, are holden and 

stand firmly bound unto Calvin B. Prescott, of Newton, in the 
district of Massachusetts, in the sum of eight thousand dollars; to 
the payment of which to the said Calvin b. Prescott, or his execu- 
tors, administrators, or assigns, we hereby, jointly and severally, bind 
ourselves, cur heirs, executors, and adininistrators. 

The condition of this obligation is such that whereas the said Cal- 
vin b. Preseott has caused the woods and estate of the said Pacitie 
National Bank of Boston to the value of eight thousand dollars to 
be attached on mesne Process by Virtue of a writ in favor of the said 
Calvin b. Prescott against the said Pacitie National Bank of Boston, 
bearing date the twenty-fourth day of March, A.D. 1882, and return- 
able to the circuit court of the United States, in said district, on the 
fifteenth day of May, A. D. 1852; and whereas the said Pacitic Na- 
tional Bank of Boston desires to dissolve said attachment according 
to law: 

Now, therefore, if the said Pacifie National Bank of Boston shall, 
within thirty days after the final judgment in the aforesaid action, 
pay to the plaintiff therein named the amount, if any, which he 
shall recover in such action, and if said sureties shall also, within 
thirty days after the entry of any special judgment in said action, in 
accordance with chapter one hundred and seventy-one of the Publie 
Statutes of Massachusetts, pay to said plaintiff the sum, if any, for 
which such Judgment shall be entered, then this obligation shall be 
void ; otherwise it shall be and remain in full force and virtue. 
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In witness whereof we hereunto set our hands and seals this 
twenty-fifth day of March, A. D. 1882. 
THE PACIFIC NATIONAL BANK 
OF BOSTON, 
By LEWIS COLEMAN. SEAL. 
LEWIS COLEMAN, SEAL. 
JOHN SHEPARD. SEAL. 


Signed and sealed in presence of— 


RICHARD STONE, Jr. 


Notice of the time and place of hearing relative to the sufficiency 
of the sureties on the within bond is hereby waived. 
BALL, STORY & TOWER, 
Attorneys for Plaintiff. 


District OF MASSACHUSETTS, 88: 
Boston, March 25, 1882. 
The within-named sureties are approved by me. 
CHAS. H. SWAN, 
U. S. Commissioner 
Comm’r’s fee, $5. 


ll Exurrit D. 
Bond to Dissolve Attachment. 


Unitep States OF AMERICA, | 


> 88. 


District of Massachusetts, | 


Henry M. Wuitrney 
ve 
Tue Paciric NATIONAL BANK or Boston. 


Know all men by these presents that we, The Pacifie National 
sank of Boston, a national banking association organized under the 
laws of the United States, as principal, Lewis Coleman and John 
Shepard, both of Boston, as sureties, are holden and stand firmly 
bound unto Henry M. Whitney, of Brookline, in the sum of twenty 
thousand dollars; to the payment of which to the said Henry M. 
Whitney or his executors, administrators, or assigns we hereby 
jointly and severally bind ourselves, our heirs, executors, and ad- 
ministrators. 

The condition of this obligation is such that whereas the said 
Henry M. Whitney has caused the goods aud estate of the said The 
Pacific National Bank of Boston, to the value of twenty-five thou- 
sand dollars, to be attached on mesne process by virtue of a writ 
in favor of the said plaintiff,against the said defendant, bearing date 
the twenty-eigath day of April, A. D. 1852, and returnable to the 
United States circuit court in and for the district of Massachusetts 
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on the fifteenth day of May, A. D. 1882; and whereas the said de- 
fendant desires to dissolve said attachment according to law: 

Now, therefore, if the said defendant shall, within thirty davs 
after the final judgment in the aforesaid action, pay to the plaintiff 
therein named the amount, if any, which shall be recovered in such 
action, and if said sureties shall also, within thirty days after the 
entry of any special judgment in said action, in accordance with 
the provisions of chapter one hundred seventy-one of the Public 
Statutes of the Commonwealth of Massachusetts, pay to said plain- 
tiff the sum, if any, for which such judgment shall be entered, then 
this obligation shall be void; otherwise it shall be and remain in 
full force and virtue. 

In witness whereof we hereunto set our hands and seals this 
twenty-ninth day of April, A. D. 1882. 

THE PACIFIC NATIONAL BANK 


, OF BOSTON, 
By LEWIS COLEMAN, President. SEAL. 
LEWIS COLEMAN. SEAL. 
JOUN SHEPARD. PSEAL. 


Signed and sealed in presence of— 
Kk. A. WHITNEY. 
B. B. PERKINS. 


This bond is satisfactory. 
DWIGHT FOSTER, 
Plaintijj’s Attorney. 


12 Exuipir E. 


Copy of Vole. 
Mancu 21, 1882. 


Voted, That this bank give bonds according to law to dissolve all 
attachments of its funds or property which have been or may here- 
after be made, whether said fund stand in its own or any other 
name, and that the president be, and hereby is, authorized to: sign 
such bonds in the name and behalf of this bank, and to indemnify 
all persons who may become sureties on any such bonds, either by 
transferring to them funds or property of the bank or by executing 
and delivering to them instruments of indemnity in the name of 
the bank, or in any other way he may deem best. 


Eexuibir F, 
Boston, March 22, 1882. 
Received of Pacific National Bank one hundred thousand dollars, 
it being a certificate of deposit in the Maverick National Bank for 
that amount, payable to the order of Lewis Coleman and John Shep- 
ard, which has been given to us in pursuance of a vote of the board 


| 


| 
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of directors as security for our liability as sureties upon a bond for 
the amount given by said bank to dissolve the attachment in case 
of Jewett v. Pacific National Bank. 

JOHN SHEPARD. 


It is agreed that said one hundred thousand dollars shall be held 
by said Coleman and Shepard as security for their liabilities upon 
any bonds which may be given by said bank and signed by them 
as sureties tu dissolve attachments in actions against the bank. 

THE PACIFIC NATIONAL BANK 
OF BOSTON, 
LEWIS COLEMAN, President. 


Exuipit G, 


Boston, April 13, 1882. 


We hereby acknowledge to have received of the Pacific National 
Bank of Boston the foregoing described securities in leu of and in 
place of the certificate of deposit herein deseribed, which certificate 
has been surrendered to said bank, viz: 


l2a Agreement Filed with Bill. 


$121,000 bonds of 1,000 each in the Nantasket Co. ; $20,000 bends 
of 1,000 each of the Toledo, Delphos & Burlington R. R. Co.; 
$15,000 bonds of 500 each of the Lebanon Springs R. R. Co., 
which has been given to us in pursuance of a vote of the board of 
directors as security for our liability as sureties upon bonds given by 
us to dissolve attachments in actions against said bank. 
LEWIS COLEMAN. 
JOHN SHEPARD. 


Unitrep States oF America, District of Massachusetts: 


May 28, 1883. 

Personally appeared Linus M. Price, receiver, and made oath that 
the statements made in the foregoing bill, so far as made upon his 
personal knowledge, are true, and the rest he believes tu be true 
upon his information and belief. 

sefore me— 

[SEAL.] JOHN G. STETSON, 

U. 8S. Commissioner. 
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Agreement. (Filed with the Bill in this Case.) 


Circuit Court of the United States, District of Massachusetts. In 
Equity. 


Linus M. Price, Receiver, 
v’. a No. 1821. 
Henry M. Wurryey et al. J 


Linus M. Price. Receiver, 
v. No. 1822. 
GEORGE MIXTER et al. 


124 Linus M. i Ick, Receiver, is 
Dante L. ie et al. ¥ 


Linus M. — E, Receiver, ) 
> No. 1819. 
Carvin Bb. ieeeiee et al. j 


It is mutually agreed by the respective parties to the above suits 
that the new bill accompanying this agreement may be filed in sub- 
stitution of the bills in the above causes, and that the defendants 
therein will accept service of notice and appear in the suit in the 
new bill. Demurrers or answers are to be filed at once, the other 
above bills in equity to be dismissed, and the new bill is to be heard 
at once, as soon as defendants are ready and the court will hear it. 
If answers are filed instead of detmurrers the complainant agrees to 
consent that the evidence may be put in orally, with a stenographer 
to take it, and that it may then be filed as the evidence so as to pre- 
serve the right of appeal or writ of error to the United States Su- 
preme court, 

May 18, 1881. 

ALFRED D. FOSTER, 
For I. M. W hitney. 
HUTCIIINS & WHEELER, 
kor D. L. Demmon. 
MORSE & STONE, 
For Shepard & Coleman, 
BALL, STOREY & TOWER, 
For Mixter & Prescott. 
A. A. RANNEY, 


Attorney for Complainant. 
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13 At the same term the following answers of Lewis Coleman 
and John Shepard, George Mixter, Calvin B. Prescott, Henry 
M. Whitney, and Daniel L. Demmon were filed. 


Answer of Lewis Coleman and John Shepard. (Filed June 7, 1883.) 


Lewis Coleman and John Shepard, two of the defendants named 
in the plaintiffs bill, make answer thereto as follows: 

They admit that the Pacific National Bank of Boston was duly or- 
ganized as anational bankingassociation under the lawsof the United 
States, and commenced business as such association on or about Oct. 
10, 1877; that the plaintiff was duly appointed receiver of the same 
on or about May 22, 1882, by the Hon. John J. Knox, Comptroller 
of the Currency of the United States, and having duly qualified, en- 
tered at once upon the discharge of the duties of the office, and is 

now engaged in closing up the affairs of said association. 
14 They admit that said association became insolvent and 

closed its doors to business on Nov. 18, 1881. They say that 
thereupon, by direction of the Comptroller of the Curreney, Daniel 
Needham, Esq., a duly appointed bank examiner, took possession of 
all the books, papers, and assets of said association and proceeded to 
make a careful examination of its condition and reported the result 
to said Comptroller; that the directors of said asscciation, including 
these defendants, in connection with said bank examiner, also care- 
fully examined its assets and liabilities and the claims made against 
it, and after finishing their examination adopted a plan for the re- 
sumption of business by said association, which plan involved, among 
other things, an assesstnent of one hundred per cent. on the stock- 
holders and an extension by the creditors of a large amount of the 
liabilities; said plan was submitted to said Comptroller and was ap- 
proved by him, and thereupon said directors proceeded to carry it 
out. Said Comptroller, in pursuance of satd plan, formally notified 
the association inh December, ISS], that unless it should pay up the 
deficiency in its capital stock within three months after receiving 
suid notice by an assessment of one hundred per cent. on the stock- 
holders, a receiver might be appointed to close up its business, accord- 
ing to provisions of sects. 6205 and 5254 of the Revised Statutes of 
the United States. A meeting of the stockholders was thereupon 
held on Jan. 10, ISS2, at which, after a fall consideration of the con- 
dition of the association and of the plan for resumption, it was voted 
to lay an assessment of one hundred per cent. on the stockholders 
with a view to carrying out the sald plan of resumption. Subse- 
quently, after a large portion of the stockholders had paid said assess- 
ment, and ereditors toa large amount had extended the time of pay- 
ment of their claims and arrangements had been made with ereditors 
and with debtors of the bank whereby it was believed that the bank 
was rendered solvent, the association resumed business with the con- 
sent of the Comptroller on March 1S, 1552, and thereafter continued 
to do business until May 20, 1882, and during that time paid all 
undisputed claims against it whenever payment was demanded. 

And they further say that the directors, in their examination of 
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the condition of the association, became satisfied that certain 
15 claims which were made upon it, including the claims of 
George Mixter, Henry M. Whitney, Calvin B. Prescott, and 
Daniel L. Demmon, mentioned in the plaintiff’s bill, and also a claim 
of one Nathaniel M. Jewett, were illegal and invalid and should not 
be paid or recognized as valid claims; that soon after business was 
resumed, as aforesaid, all of said claims were presented and payment 
was refused, in pursuance of the previous determination of the direct- 
ors, on the ground that they were not valid claims against the asso- 
ciation; thereupon said Nathaniel M. Jewett sued the association on 
the law side of this court March 21, 1882, claiming damages in the 
sum of $100,000, and attached the property of the association in the 
possession of the Maverick National Bank, the Hloward National 
Bank, and the Continental National Bank, all of Boston: that there- 
upon the association gave bond in the sum of S1LO0,000 to dissolve 
said attachment according to law, and these defendants, at the re- 
quest of said association, became sureties therein on March 22, 1882, 
and simultaneously therewith and in consideration thereofand as se- 
curity therefor received a certificate of deposit in the Maverick Na- 
tional Bank for that amount, as stated in Exhibit F annexed to the 
plaintiff’s bill; that at the time of the service of said Jewett’s writ 
on said Maverick National Bank it had on deposit upwards of 
$100,000 of the ftands of said Pacific National Bank, and said certifi- 
‘ate Was given in payment of said S100000 on deposit account and 
for the identieal credit which was attached on said Jewett’s writ; 
that at the time when said certificate was given to these defendants 
it was agreed by said Pacitic National Bank that it should be held 
by them not only as security for their liability or said bond to Jewett, 
but also for their Habilities on any other bonds which might there- 
after be given by said Pacific National Bank and signed by these de- 
fendants as sureties to dissolve attachments in actions against said 
association; that thereafter said) Mixter, Prescott, Demimon, and 
Whitney severally brought actions against said Pacific National Bank 
on the law side of this court and attached the property of said Pa- 
cific National Bank as follows: Said Mixter and said) Preseott on 
Mareh 25, 1SS2; said Demmon on March 30, 1882, and said Whitney 
on April 28, ISS2,and bonds were given to dissolve said attachments, 
In which these defendants became sureties, copies whereof are 
16 annexed to plamtifl’s bill; that on April 15, ISS2, at the re- 
quest of said Pacific National Bank, these defendants yave up 
said certificate of deposit in the Maverick National Bank to the Pa- 
cifie National Bank and received in exchange therefor, and to be 
held upon the same terms as said certificate of deposit had been held, 
certain bonds of the Nantasket Company and of the Toledo, Delphos 
and Burlington Railroad Company and certain receiver's certificates 
of the Lebanon Springs Railroad Company of the several nominal 
amounts stated in Exhibit G, annexed to the plaintiff’s bill. 

And they further say that the purpose and object of said Pacifie 
Natioual Bank in defending said actions was not to enable the plain- 
tiff to obtain preferences over other creditors, but to prevent them 
from obtaining equality with the creditors and to resist their claims 
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to be treated as creditors; that if their claims had not been disputed 
they would have been paid on demand, as all undisputed claims 
were at that time paid, and they say that the transfer to them of said 
certificate of deposit for $100,000 and of the property subsequently 
substituted therefor was not made after the commission of an act of 
insolvency by said association witbin the meaning of sect..5242 of 
the Revised Statutes of the United States, nor in contemplation 
thereof, nor with a view to prevent the application of its assets in 
the manner prescribed in chap. 4, title 62, of the Revised Statutes of 
the United States, nor with a view to the preference of one creditor 
to another, but was made solely for the purpose of indemnifving 
these defendants against their liability as sureties on said bonds and 
for no other purpose whatever, and that said bonds were given in 
order to release the property of said Pacific National Bank from at- 
tachment and for no other purpose whatever. 

They admit that trials have been tad and verdicts rendered for 
plaintiff in said actions of Mixter and of Whitney, and that no judg- 
ments have been entered therein, as alleged in the plaintiff’s bill, 
but they say that exceptions have been filed and allowed and are 
still pending in each of said actions. ‘They admit that the directors 
of said Pacitic National Bank passed a vote, copy whereof is annexed 
to plaintilf’s bill and marked “Exhibit I,” and that these defend- 

ants gave the receipt, copy whereof is annexed to plaintiff’s 
17 bill and marked “ Exhibit G,” and they still hold the prop- 

erty described therein, except certain coupons of said bonds, 
which have been given up by them to the plaintiff, and that they 
claim the right to hold the same as security for their liability on 
said bonds to dissolve said attachments, except the bond to Jewett, 
which has been cancelled, and they say that they are ready to de- 
liver said property to the plaintiff upon being relieved of said liabil- 
itv on said bond. 

They deny each and every allegation in the plaintiff’s bill which 
is material for them to answer and which is not hereinbefore specific- 
ally admitted, and they pray to be hence dismissed and for their 
costs. 

LEWIS COLEMAN. 
JOHN SHEPARD. 
RICHARD STONE, 


Solicitor and Counsel. 


Answer of George Mirter. (Filed May 29, 1883.) 


The answer of George Mixter, one of the defendants, to the bill of 
complaint of Linus M. Price, receiver, complainant. 


This defendant, now and at all times hereafter, saving and resery- 
ing unto himself all benefit and advantage of exception which can 
or may be had or taken to the many errors, uncertainties, and im- 
perfections in said bill of complaint contained, for answer thereunto, 
or unto so much and such parts thereof as this defendant is advised 
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is or are necessary or material for him to make answer unto, answer- 
ing, says— 

That he admits that said Price, the complainant, was, at the time 
of the filing — said bill, a citizen of the State of New Jersey, and 
that the defendants nanied in said bill, each and all of them, were 
then citizens of the State of Massachusetts; and this defendant, fur- 
ther answering, says: 

1. That he admits that the Pacific National Bank of Boston men- 
tioned in said bill was duly organized and created a corporation 

and located at Boston, in said State of Massachusetts, as a na- 
18 tional banking association for the purpose of doing the busi- 

ness of banking, under the acts of Congress of the United 
States in that behalf made and provided, but at what time and 
whether on or about Oct. 10, S77, or at what precise time said or: 
ganization was effected or said corporation was duly authorized to 
commence business or did in fact commence business, and whether 
the complainant was ever appointed receiver of said bank, as alleged 
by him in said bill, cither at the time alleged or at any other time, 
and whether on or about the twenty-second day of May, A. D. 1SS2, 
or at the time when said complainant was so appointed receiver, if 
he ever was so appointed, the sald association was Insolvent, and 
whether the Comptrol ler of the Curreney found said association to 
be insolvent, or made any examination of it with reference to its 
condition, or appointed the complainant receiver, as alleged by him, 
and whether the complainant qualified as such, or entered upon the 
discharge of the duties of the oflice of receiver, or took possession of 
the property or assets of said bank, or is engaged as an oflicer of the 
Government in discharging the duties of the office of receiver, as 
alleged by the complainant, this defendant has no knowledge or in- 
formation, save in and by said bill of complaint and public rumor, 
and cannot set forth as to his belief or otherwise, but prays that the 
complainant may be held to verify the same, if true. 

This defendant, further answering, denies that said bank be- 
came insolvent and actually failed on or about the twenticth dav of 
November, A. D. ISSI, or that it committed actual acts of insol- 
vency, either In neglecting or refusing to pay its depositors the 
money due to them on their request or to pay matured obligations 
or redeem its bills in circulation, as alleged by the complains ant: and 
this defendant further denies that satd bank was put in charge of a 
bank examiner or its assets held by him, and that said) association 
continued to be insolvent and committed acts of insolvency atany 
time or times down to the time when he was appointed receiver, as 
alleged by him, if he ever was so appointed. This defendant admits 
that this defendant held against suid bank three valid certificates of 
deposit, given to him by said bank, for the sum of five thousand 
dollars each, copies of which, marked “ A’, BY, and C!.” respectively, 

are hereto annexed, and that the payment thereof was on 
19 the eighteenth day of March, A. D. 1882, duly demanded of 
said bank and the payment thereof was refused by it, but 
whether the other defendants or any of them held any obligation of 
said bank or claim against said bank or if they or any of them did 
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hold such obligation or claim, what the same was or were or amounted 
to or what the nature thereof was, and whether payment thereof or 
of any thereof was demanded of said bank or refused, this defendant 
has no knowledge or information, save in and by said bill of com- 
plaint and general report, and cannot set forth as to his belief or 
otherwise, but prays that the complainant may be held to prove the 
same, if true. 

And this defendant, further answering, denies that the other indebt- 
edness of said bank alleged by the complainant exceeded the value 
of the assets of said bank, and denies that it was known to the public 
or to the creditors of said bank that said bank was insolvent, as 
alleged by the complainant, and denies that it was notorious that 
said bank was insolvent, as alleged by the complainant, and denies 
that the public or the creditors of said bank knew that it had com- 
mitted any acts of insolvency or that the same was notorious, as 
alleged by the complainant, and denies that said bank endeavored 
to arrange its aflairs so as to resume and continue in business by it 
extending its indebtedness ora part thereof as to the times of pay- 
ment, as alleged by the complainant. 

And this defendant, further answering, admits that he brought 
upon said three certificates of deposit so held and to recover the 
amount thereof of said bank an action at law on the twenty-fourth 
dav of Mareh, A. D. 1882, in this honorable court against said 
bank, as principal defendant, and the Maverick National Bank of 
Boston, the Hloward National Bank of Boston, and Lewis Coleman, 
of said Boston, all in said district of Massachusetts, as trustees, 
returnable to this honorable court at the May term thereof then 
next ensuing, and the writ in said action was duly servea on said 
Pacific National Bank, as principal defendant therein, and on said 
trustees, and a very large amount of the property and funds of said 
principal defendant in the hands of said trastees, at least suflicient in 
amount to satisfy his claim, was attached upon and held by virtue 
and force of said writ, and said principal defendant, the said Paecifie 

National Bank, to dissolve said attachment, in pursuance of 
20 the provisions of law in that behalf provided, gave a bond, 

duly executed by the said Pacitic National Bank, as principal 
therein, and by Lewis Coleman and Jolin Shepard, as sureties, a copy 
of which bond is annexed to said bill of complaint marked © Exhibit 
ay” that said bond, atter having been duly executed and presented 
by said Pacific National Bank to Charles Il. Swan, le=q., a commis- 
sioner of this honorable court, for lis approval, and after an exami- 
nation by him of said bond and of the sureties thereon was, on the 
twenty-fifth day of Mareh, A. D. 1ss2. duly approved by him, and 
said attachment was thereupon by said bond dissolved, pursuant to 
the provisions of law in that behalf made and provided. 

And this defendant, further answering, savs that said writ so 
brought by this defendant was duly entered in this honorable court 
at the return term thereof, when and where the principal defendant 
therein appeared and answered to the same, and at the October term 
thereof, A. D. 1852, to wit, on the twenty-fourth day of January, 
A. D. 1883, upon a trial of said cause in this honorable court, the 
o— 4139 
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complainant conducting in the name of said Pacific National Bank 
the defence thereof, the jury returned a verdict therein for the plain- 
tiff therein for the sum of $15,765, as debt or damages, which ver- 
dict has never been set aside and is in full force, but said bank has 
filed a bill of exceptions in said cause to the rulings of the court 
therein, which bill of exceptions has been allowed by the judge who 
presided at the trial of said cause, but no judgment has vet been 
entered in said cause, and said Pacitic National Bank intends to sue 
out and prosecute a writ of error to the Supreme Court of the 
United States in said cause to reverse the judgment which may be 
rendered therein by this honorable court, but whether any of the 
defendants in this cause other than this defendant brought any 
action at law against said Pacific National Bank or the property of 
said bank was attached thereon, and whether said Pacific National 
Bank executed any bond to dissolve said other attachments, 1f any 
were made, and whether in said alleged action alleged to have been 
brought by said Whitney a verdict was rendered tor the plaintiff 
therein, and whether any judgment has been rendered therein, and 
whether the other alleged actions are still pending and have not been 

tried, this defendant has no knowledge or information, save 
21 by said bill of complaint and general report, and cannot set 

forth as to his belief or otherwise, but prays that the complain- 
ant may be held to prove the same, if true. 

3. And this the defendant, further answering, says that whether 
the directors of said bank at the time alleged by the complainant 
passed the vote, a copy of which or of the material part of which is 
annexed to said billof complaint, marked “ Exhibit E,” or the direet- 
ors or officers of said bank obtained a certificate of deposit from 
said Maverick National Bank for S100,000, representing assets of 
said Pacific National Bank, or for which it paid the consideration or 
the equivalent of that sum, and had the same made payable to the 
order of said Coleman and Shepard, or said certificate of $100,000, 
if obtained, was obtained and se made payable for the purpose of 
securing said sureties for the liability incurred on said bonds, and 
whether a receipt or obligation was executed and delivered, as 
alleged by the complainant, and whether Exhibit Ff, annexed to said 
bill of complaint, Is a copy, as alleged by the complainant, and 
Whether on April 15, 1552, or at any other time other property was 
substituted for said alleged certificate of deposit of S100,000, and 
whether if substituted as alleged the same is described in Exhibit G 
as alleged by the complainant, and whether said Exhibit Gis a copy 
as alleged by complainant, or the original was signed or delivered 
as alleged by the complainant, and whether said Coleman and Shep- 
ard hold still the property alleged by the complainant, or if hold- 
ing the same claim a right so to do as alleged by the complainant, 
and wheiher the bonds alleged in said bill to have been executed 
by them as sureties are all the bonds which thev executed as 
sureties as alleged by the complainant, and whether a bond was 
given as alleged by the complainant in the suit of one Jewett, or 
said suit was adjusted and is pending or not this defendant has no 
knowledge or information save in and by said bill of complaint, 
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and cannot set forth as to his belief or otherwise, but prays that the 
complainant may be held to verify the same if true. And this de- 
fendant, further answering, admits that said Coleman at the time of 
bringing said action at law so brought by this defendant was the 

president of said Pacific National Bank and was duly au- 
22 thorized by said bank to execute said bond, and that at the 

time of bringing said action at law by this defendant both 
said Coleman and Shepard were two of the directors of said Pacific 
National Bank and continued to be so until and after the twenty- 
second day of May, A. D. 1882. And this defendant denies that the 
giving of said bond to dissolve the attachment so made by this de 
fendant in the action at law so brought by him, and the giving of 
said alleged other bonds, if any were given, and the alleged delivery 
of the alleged property as security, if anv property was given as se- 
curity as alleged, was under or in pursuance of any scheme of con- 
duct designed to secure this defendant or any of the other defend- 
ants or any creditors who sued said Pacitie National Bank. 

And this defendant, further answering, says that the whole pro- 
ceeding of this defendant in bringing said suit and attaching prop- 
erty was adverse and hostile to said Pacitie National Bank and with- 
out its concurrence and against its wish and not in concert or con- 
currence with, but entirely independent of said other defendants 
and each of them,and the giving of said bond to dissolve the attach- 
ment so made by this defendant was not In pursuance of any con- 
cert or agreement or understanding with this defendant, but wholly 
Without any concert, agreement, or understanding with him, and as 
an adverse and compulsory proceeding against bim, and if the said 
Pacific National Bank gave any property to said sureties to indem- 
nifv them against said bond this defendant had nothing to do with 
giving such property to them and was no party to it and had no 
knowledge or information of it. 

4. And this defendant, further answering, denies that said attach- 
ment made by this defendant was unauthorized, illegal, or void, but 
on the contrary avers that said attachment made by this defendant 
was authorized, legal, and valid; that in bringing said suit and 
making said attachment this defendant was pursuing in a legal way 
his legal remedies, and this was long before said compiainant was 
appointed recelver, and in ory Ing the bond to dissolve said attach- 
ment the said Pacific National Bank was exercising its legal rights 
and conforming to the provisions of law; that said directors had the 
right and authority to execute said bond so given to dissolve said 
attachment made by this defendant, and if any property was con- 

veved or transferred to said Coleman and Shepard, as 
23 alleged by the complainant, this defendant avers and believes 

that the direetors of said Pacific National Bank had full right 
and authority to convey and transfer the same to them. And this 
defendant denies that the object of the said suit brought by him and 
of the attachment thereon made by him was to obtain a preference 
over the other creditors of said Pacific National Bank or to prevent 
the property attached from being applied in the manner required 
by law and prescribed by the acts of Congress, and denies that said 
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Pacific National Bank was at that time insolvent or had committed 
any act of insolvency prior thereto, or was sure or likely to go into 
the hands of a receiver to be closed up, and denies that this defend- 
ant knew either at the time of bringing his said suit and making 
said attachment orat the timeof the giving of said bond to dissolve 
said attachment that said Pacific National Bank was insolvent or 
had committed any act of insolvency or was either sure or likely to 
go into the hands of a receiver to be closed up, and denies that it 
was then insolvent or had committed any act of insolveney ; and 
this defendant denies that said Pacitic National Bank had then lost 
all of its capital stock as originally fixed and paid in or its increased 
‘apital stock, and whether its original capital stock and increased 
vapital stock amounted to the sum alleged this defendant has no 
knowledge; and this defendant denies that said Pacitie National 
Bank was owing either the sum alleged or any other sum beyond 
What it had assets to pay; and this defendant denies that the legal 
effect and direct result of said transaction was to transfer and deliver 
said alleged property as security for the debts of the plaintiff in said 
actions or Was doing Indirectly What there was no legal right to do 
directly, and denies that the direct and natural consequence and 
effect of said action was to prevent the said property from being 
applied as required by law and the acts of Congress and to give a 
preference to said creditors suing over the other creditors of said 
Pacific National Bank, and denies that the same was done with any 
such view. 

And this defendant, further answering, says that this defendant, 
at the time when he brought said suit, made said attachment, and 
when said bond to dissolve the same was wiven believed that said 
Pacific National Bank refused to pay said three certificates of de- 

posit held by this deferdant because they did not admit but 
24 contested and denied their validity, and not because of their 

Inability to pay the same, and when payment of the same 
was demanded by the defendant of said Pacific National Bank and 
refused and when this defendant brought said action at law and 
made the attachment thereon and said bond was given he belleved 
that said bank was solvent; that not only the officers of said Paeifie 
National Bank, but the Comptroller of the Currency had just before 
that assured the publie that suid bank was good and solvent and 
worthy of public contiderce and entitled to carry on business as a 
national banking association and as such was sate and reliable; and 
this defendant annexes hereto a COpY ofa letter relating to that sub- 
ject, written by the president of said Pacific National Bank to Daniel 
Needham, Esq., national bank examiner, and a copy of a letter re- 
lating to that subject, written by the Comptroller of the Curreney to 
said Needham, marked “D” and “EF,” respeetively, and this defend- 
antsays thatthe only reason why this defendant brought said action at 
lawand made said attachment was because his claims were contested, 
and it might be some vears before a final determination of the suit, 
and he wished to obtain by attachment some security in the mean-: 
time, and all that this defendant did in the premises was merely to 
pursue his legal remedies against said Pacitic National Bank for the 


LEWIS COLEMAN ET AL. 21 


enforcement of his just claims against it. And this defendant ad- 
mits that upon the appointment of said complainant as receiver, if 
he was appointed such, he was clothed with such powers and au- 
thority as the laws of the United States clothed him with, but denies 
that he was entitled to any property conveyed to said Coleman and 
Shepard to indemnify them against loss arising from executing said 
bonds, if any was so conveyed ; but this defendant says that,said 
Coleman and Shepard became, by executing as sureties the bond 
given to this defendant to dissolve the attachment made by him, as 
fully and legally bound to this defendant, if they had received no 
security from said Pacific National Bank, as if they had received 
security; that their legal obligation on said bond does not depend 
in any manner upon the question whether they received any security 
against their liability thereon, nor in any manner upon the ques- 
tion whether if they received such security they can legally hold or 

retain the same; that said sureties voluntarily signed said 
25 bond so given to dissolve said attachment made by this de- 

fendant, and are bound by said bond, whether they had any 
security or not; that if any property was transferred to them as 
security against their liability thereon, and it shall turn out that 
they cantiot hold such security, it does pot follow that they are not 
bound by their bond, but, on the contrary, they are bound by said 
bond, whether they can hold such security or not, and the plaintiff 
is a stranger to said bond and has no interest therein. 

And this defendant denies that the only right of this defendant 
was to prove and have allowed his said.claims against said Pacifie 
National Bank before said complainant as receiver and to share 
ratably in the assets or proceeds of the assets of said bank with the 
other creditors of sald Pacitie National Bank, but, on the contrary 
thereof, he Savs that he has a right to obtain judgment in his said 
action and to enforce the same by execution and to enforce said 
bond: that said action at law of this defendant was brought, and 
the attachment made therein and bond given therein, long before 
said complainant was appointed receiver, if he ever was appointed 
such; and this defendant, further answering, savs that said sure- 
ties have a right to withhold said alleged property, If any was con- 
veved or transferred to them, and to use the same as their indem- 
nity or security as against the liability incurred by them upon said 
bond so given to dissolve said attachment made by this defendant 
and said other bonds, if any others were given; and this defendant 
denies that said attachments should be declared void and said bonds 
eanceled or annulled or the plaintiffs in said actions at law be re- 
strained and enjoined from prosecuting farther their said actions at 
law or availing themselves of said bonds by suit; and this defend- 
ant, further answering, cavs that the complainant has, in the name 
of said Pacitic National Bank and defending in its name, step by 
step contested the action so brought by this defendant and excepted 
to the rulings of the court therein and filed a bill of exceptions 
therein, and is about prosecuting a writ of error upon the judgment 
which this honorable court may enter in this defendant’s said action 


22 PETER BUTLER, RECEIVER, &C., VS. 


at law; and this defendant, further answering, denies that 
26 this defendant has merely the right to prosecute his said 

action at law for the purpose and, so far as may be necessary, 
to determine what is due to him, and denies, if the same had not 
been disputed or controverted by said complainant, that this defend- 
ant would have no right to prosecute the same, but, on the contrary 
thereof, avers, whether disputed or not, he had the right to proses 
cute the same to final judgment and execution and fully enforce 
sald bond, and this notwithstanding the appointment of said com- 
a as receiver, if he ever was so appointed. 

And this defendant, further answering, says that if any prop- 
ie was transferred or conveyed by said Pacifie National Bank to 
said Coleman and Shepard as security against liability on said bonds 
this defendant believes that said Coleman and Shepard have the 
right to hold and withhold the said security as against said com- 
plainant, even if he was duly appointed receiver, as alleged by him; 
that whether the same was transferred at one time or as one trans- 
action and for the purpose of any particular suit or suits, or whether 
the said security is held in entirety as indemnity or security as 
against all of the bonds referred to in said bill of complaint and 
not a part for each in division or severalty, or is otherwise held, this 
defendant has no knowledge or information save in and by said bill 
of complaint, and cannot set forth as to his belief or otherwise, and 
prays that the complainant may be held to verify the same if true 
and material; and this defendant, further answering, denies that 1f 
said Coleman and Shepard claim to hold or withhold said alleged se- 
curity as against said complainant that their claim is invalid) and 
should not be allowed, but avers and believes the contrary thereof to 
be true; and whether said Coleman and Shepard conceal and with- 
hold from the complainant said property so alleged to have been given 
to them as security and decline to deliver the same up to him or 
have ever been requested so to door have concealed the same so 
that it cannot be reached or got by replevin or otherwise, and 
Whether said property is of great value either of the value alleged or 
of what value it is, and whether at the time of the alleged transfer 


and delivery thereof to said Coleman and Shepard it was owned by 


said Pacific National Bank as its own property this defendant has 
no knowledge or information savein and by said billof complaint, and 
Cahhot set forth us to lis belief or otherwise, but pravs that t] eC 
complainant may be held to verify the same if true, but he 
denies that the conveyance thereof to them by said Pacitie 
National Bank, if the same was so conveyed, was unauthorized 
illegal or void, and denies that any title in the same other than the 
mere title to redeem the same from the claim for which the same 
was held passed by operation of law or otherwise to the complainant 
as receiver, and denies that the proper officers of the Government 
were entitled to the same to be applied and used as alleged by the 
complainant, but, on the contrary, alleges and believes that said 
Coleman and Shepard, as sureties, have title to and right to with- 
hold and retain the same. 

6. And this defendant, further answering, says 
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plainant has any remedy he has an adequate and complete remedy 
at law; that if he has any right, as alleged by him, to said alleged 
property, alleged to have been given as security to said Coleman and 
Shepard, such right does not depend upon the cancellation of said 
bonds or upon enjoining the further prosecution ef said suits, and 
may be entorced, notwithstanding the prosecution of said suits to 
final judgment and notwithstanding the full enforcement of said 
bonds. 

Without this, that there is any other matter, cause, or thing in 
said complainant’s bill of complaint contained material or necessary 
for this defendant to make answer unto, and not herein and hereby 
well and sufliciently answered, confessed, traversed, and avoided or 
denied, is true to the knowledge or belief of this defendant; all 
which matters and things this defendant is ready and willing to 
aver, maintain, and prove as this honorable court shall direct, and 
humbly prays to be bence dismissed and for his costs. 

GEO. MIXTER. 

BALL, STOREY & TOWER, Of Counsel. 


28 Exuipit A’, 
The Pacific National Bank of Boston, Mass. 


85.000. : Boston, Nov. 11, 1881. 
This certifies that Geo. Mixter has deposited in this bank 


CrEIRYTEL FriluCoAuTsEa sQoF roo Dob oPrQuSaleTs, 


pavable to the order of himself on return of this certificate properly 
endorsed, 


No. 2404. J. M. PETTENGILL, Cashier. 


Countersigned : 


L. F. COLBY, Ass’t Teller. 


(Endorsed :) Geo. Mixter. 


Exuripit B'. 
The Pacific Nationai Bank of Boston, Mass. 


$5,000, Boston, Nov. 1], 1881. 
This certifies that Geo. Mixter has deposited in this bank 


CrEIRvT el FrieCoAuTsEa sQoF roo DoEoPrQuSaleTs, 


pavable to the order of himself on return of this certificate properly 
endorsed. 


No. 24005. J. M. PETTENGILL, Cashier. 


Countersigned : 
L. F. COLBY, Ass’t Teller. 


(Endorsed :) Geo. Mixter. 
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Exuipit C', 
The Pacific National Bank of Boston, Mass. 


$5,000. Boston, Nov. 11, 1881. ; 
This certifies that Geo. Mixter has deposited in this bank 
CrEIRVTEL FrinCoAuTsEs sQoF roo DoEoPrQr§aleTs, 
payable to the order of himself on return of this certificate properly 


endorsed. 
No. 2406. J. M. PETTENGILL, Cashier. 


Countersigned : 
L. F. COLBY, Ass’t Teller. 


(Endorsed :) Geo. Mixter. 


29 Exuipit D', 


Bosron, March 11, 1882. 


To Daniel Needham, Esq., national bank examiner. 


Sir: Your letter of this date has been read and carefully consid- 
ered by the board of directors of this bank. We have directly or 
indirectly scrutinized every item of assets held by the bank. We <a 
have directly or individually met most of the debtors of this bank j 
face to face, and have formed an opinion of the character and re- i 
sponsibility of the men. We have weighed carefully the great ag- ‘f 


gregate of liabilities and are impressed with the responsibility we 
assume when we decide that the doors of the bank can again be 
opened for business and its obligations met, as they have been ar- 
ranged with a very large proportion of the creditors. 

It has been by careful consideration that the liabilities of the bank 
on the two checks held by the Central National Bank, aggregating 
$350,000, upon which ‘TP. C. Weeks has paid $25,000, have been ree- 
ognized in the settlement of T. C. Weeks as a part of the $705,000 
which he had paid on his unsecured checks held by the bank, the 
settlement being the best that could be made, and removing from 
the bank a liability hereafter to be contested in the courts, involving 
large expenses and uncertain results at the best. ( 

In view of all the facts in the case and of our most eareful and ' 
protracted examination we decide that the assets of the bank are ! 
fully equal to its liabilities, and are not only willing, but desirous of 
taking the responsibility which the reopening of the bank doors for 
business imposes upon us. 

In behalf of the board, respectfully, 

LEWIS COLEMAN, President. 
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30 Exuisit E!. 


TREASURY DEPARTMENT, 
OFFICE COMPTROLLER CURRENCY, March 14, 1882. 


Srr: I have received by the hands of Wm. J. Best vour report of 
the Pacific National Bank. Mr. Best was authorized by the board 
of directors of the bank to confer with us and sign any papers on 
their behalf in reference to the reopening of the bank. After full 
conference with him and with Mr. Micah Dver, Jr., a member of 
the board of directors, in presence of Orson Adams and L. M. Rice, 
national bank examiners, I have come to the conclusion to author- 
ize the bank again to commence business, and it will not be neces- 
sary for you hereafter to send me reports, as previously instructed. 

Yours respectfully, 
JOHN JAY KNOX, Comptroller. 


Daniel Needham, Esq., national bank examiner, 45 Milk street, 
Boston, Mass. 


Answer of Calvin B. Prescott. (Filed June 4, 1883.) 


The answer of Calvin BL. Prescott, one of the defendants, to the bill 
of complaint of Linus M. Price, receiver, complainant. 


This defendant, now and at all times hereafter, saving and reserv- 
ing unto himself all benefit and advantage of exception whieh can 
or may be had or taken to the many errors, uncertainties, and im- 
perfections in said bill of complaint contained, for answer thereunto, 
or unto so much and such parts thereof as this defendant is advised 
is or are necessary or material for him to make answer unto, an- 
swering, says that he admits that said Price, the complainant, was 
at the time of the filing said bill a citizen of the State of New Jersey, 

and that the defendants named in said bill, each and all of 
31 them, were then citizens of the State of Massachusetts; and 
this defendant, further answering, says— 

1. That he admits that the Pacific National Bank of Boston, men- 
tioned in said bill, was duly organized and created a corporation 
and located at Boston, in said State of Massachusetts, as a national 
banking association for the purpose of doing business of banking 
under the acts of Congress of the United States in that behalf made 
and provided, but at what time, and whether on or about Oct. 10, 
1877, or at what precise time said organization was effected or said 
corporation was duly authorized to commence business, or did in 
fact commence business, and whether the complainant was ever ap- 
pointed receiver of said bank, as alleged by him in said bill, either 
at the time alleged or at any other time, and whether on or about 
the twenty-second day of May, A. D. 1552, or at the time when said 
complainant was so appointed receiver, if he ever was so appointed, 
the said association was insolvent, and whether the Comptroller of 
the Currency found said association to be insolvent or made any 
4—459) 
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examination of it with reference to its condition, or appointed the 
complainant receiver,as alleged by him, and whether the complain- 
ant qualified as such or entered upon the discharge of the duties of 
the office of receiver or took possession of the property or assets of 
said bank or is engaged as an officer of the Government in discharg- 
ing the duties of the office of receiver,as alleged by the complainant, 
tiis defendant has no knowledge or information save in and by said 
bill of complaint and public rumor, and cannot set forth as to his 
belief or otherwise, but prays that the complainant may be held to 
verify the same if true. 

2. This defendant, further answering, denies that said bank be- 

ame insolvent and actually failed on or about the twentieth day of 
November, A. Do ISS], or that it committed actual acts of insolvency 
either in neglecting or refusing to pay its depositors the money due 
to them Ol) their request, or to pray matured obligations or redeem 
its bills in circulation, as alleged by the complainant; and the de- 
fendant further denies that said bank was put in charge of a bank 
examiner or its assets held by him, and that said) association con- 
tinued to be insolvent and comunitted acts of insolvency at any time 
or times down to the time when lie was appotuted recelver, as 
o2 alleged by him, if he ever was so appointed, This defendant 
admits that this defendant held ucalist said bank a claim for 
$5,000, and that the payment thereof was duly demanded of said 
bank and was refused by it, but whether the other defendants or any 
of them held any obligations of said bank or claim: against said 
bank, or if they or any of them did hold such obligation or claim, 
what the same was or were or amounted to or what the nature 
thereof was, and whether payment thereof or of any thereof was 
demanded of said bank or retused, this defendant has no knowl- 
edge or information save in and by said bill of complaint and gen- 
eral report, and cannot set forth as to his belief or otherwise, but 
prays that the complainant may be held to prove the same if true; 
and this defendant, further answering, denies that the other indebted- 
ness of said bank alleged by the complainant exceeded the value of 
the assets of said bank, and denies that it was known to the publie 
or to the creditors of said bank that said bank was insolvent, as 
alleged by the complainant, and denies that it was notorious that 
sald bank was insolvent, as alleged by the complainant, and denies 
that the publie or creditors of said bank knew that it had committed 
any acts of Insolvency, or that the same was notorious,as alleged by 
the compainant, and denies that said bank endeavored to arrange its 
affairs so as to resume and continue in business by extending its in- 
debtedness or a part thereof as to the times of pavinent, as illeged 
by the complainant. 

And this defendant, further answering, admits that he brought 
upon his said claim to recover the amount thereof of said bank an 
action at law on the twenty-fourth day of March, A. D. 1882, in this 
honorable court against said bank, as principal defendant, and the 
Maverick National Bank of Boston. in said district of Massachusetts, 
a; trustee, returnable to this honorable court at the May term thereof 
then next ensuing, and the writ in said action was duly served on 
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said Pacific National Bank, as principal defendant therein, and on 
said trustee, and avery large amount of the property and funds of said 
principal defendant in the hands of said trustee, at least sufficient in 
amount to satisfy his claim, was attached upon and held by virtue 
and force of said writ, and said principal defendant, in pursuance 

of the provisions of law in that behalf provided, gave to dis- 
oo solve said attachment a bond duly executed by the said Pa- 

cific National Bank, as principal therein, and by Lewis Cole- 
man and Jolin Shepard, as sureties, a copy of which bond is annexed 
to said bill of complaint, marked “ Exhibit C;” that said bond, after 
having been duly executed and presented by said Pacific National 
Bank to Charles IH. Swan, Esq., a commissioner of this honorable 
court, for his approval, and after an examination by him of said 
bond and of the sureties thereon, was, on the twenty-fifth day of 
March, A. D.1SS82, duly approved by him, and said attachment was 
by said bond dissolved pursuant to the provisions of law in that 
behalf made and provided. 

And this defendant, further answering, says that said writ so 
brought by this defendant was duly entered in this honorable court, 
when and where the principal defendant therein appeared and an- 
swered to the same; but whether any of the defendants in this cause 
other than this defendant brought any action at law against said 
Pacifie National Bank or the property of said bank was attached 
thereon, and whether said Pacific National Bank executed any bond 
to dissolve said other attachments, if any were made, and whether 
in said alleged actions alleged to have been brought by said Whitney 
and Mixter verdiets were rendered for the plaintiff therein, and 
whether any judgments have been rendered therein, and whetherthe 
action brought by said Demmon is still pending and has not been 
tried, this defendant has no knowledge or information save by said 
bill of complaint and general report, and cannot set forth, as to his 
belief or otherwise, but prays that the complainant may be held to 
prove the same, if true; but he admits that the action brought by 
him ts still pending and undisposed of. 

3. And the defendant, further answering, savs that whether the 
directors of said bank at the time alleged by the complainant passed 
the vote, a COPY of which or of the material part of which 1s annexed 
to said bill of complaint marked “ Exhibit F,” or the directors or 
officers of said bank obtained a certificate of deposit from said Mav- 
erick National Bank for 8100,000, representing assets of said Pacifie 
National Bank, or for which it paid the consideration or the equiva- 
lent of that sum and had the same made pavable to the order of 

said Coleman and Shepard, or said certificate of $100,000, 1f 
ot obtained, was obtained and so made payable for the purpose 

of securing said sureties for the liability incurred on said 
bonds, whether a receipt or obligation was executed and delivered, 
ius alleged by the complainant, and whether exhibit I, annexed to 
said bill of complaint, is a copy, as alleged by the complainant, and 
whether on April 15, A. D. 1882, or at any other time other prop- 
erty was substituted for said alleged certificate of deposit of $100,900, 
and whether if substituted, as alleged, the same is described in Ex- 
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hibit G, as alleged by the complainant, and whether said Exhibit G 
is a copy, as alleged by complainant, or the original was signed or 
delivered, as alleged by the complainant, and whether said Coleman 
and Shepard hold still the property, alleged by the complainant, or 
if holding the same claim a right so to do, as alleged by the com- 
plainant, and whether the bonds alleged in said bill to have been 
executed by them as sureties, as alleged by the complainant, are all 
the bonds which they executed as sureties, and whether a bond was 
given, as alleged by the complainant, in the suit of one Jewett, or 
said suit was adjusted or is pending or not, this defendant has no 
knowledge or information save In and by said bill of complaint and 
“annot set forth as to his belicf or otherwise, but pravs that the com- 
plainant may be held to verify the same if true. And this defend- 
ant, further answering, admits that said Coleman at the the time of 
bringing said action at law so brought by this defendant was the 
president of said Pacific National Bank, and was duly authorized by 
said bank to execute said bond, and that at the time of bringing 
said action at law by this defendant both said Coleman and Shepard 
were two of the directors of said Pacific National Bank and con- 
tinued to be so until and after the twenty-second day of May, A. 
D. 1882. And this defendant denies that the giving of said bond 
to dissolve the attachment so made by this defendant in the aetion at 
law so brought by him and the giving of said alleged other bonds, 
if any were given, and the alleged delivery of the alleged property as 
security, if any property was given as security as alleged, was under or 
in pursuance of any seheme of conduct designed to secure this defend- 
ant or any of the other defendants or any creditors who sued said Pa- 
cific National Bank. And this defendant, further answering, says 
that the whole proceeding of this defendant in bringing said 
SH) suit and attaching property was adverse and hostile to said 
Pacific National Bank, without its concurrence and against 
its wish, and not in concert or concurreice with, but entirely inde- 
pendent of, said other defendants and each of them, and the giving 
of said bond to dissolve the attachment so made by this defendant 
Was not in pursuance of any concert or agreement or understanding 
with this defendant, but wholly without any concert, agreement, or 
understanding with him, and as an adverse and compulsory pro- 
ceeding against him, and if said Pacific National Bank gave any 
property to said sureties to indemnify them against said bond this 
defendant had nothing to do with giving such property to them and 
Was no party to it and had no knowledge or information of it. 

4. And this defendant, further answering, denies that said attach- 
ment made by this defendant was unauthorized, illegal, or void, but, 
on the contrary, avers that said attachment made by this defendant 
was authorized, legal, and valid; that in bringing said suit and 
making said attachment this defendant was pursuing in a legal 
way his legal remedies, and this was long before said complainant 
was appointed receiver, and in giving the bond to dissolve said at- 
tachment the said Pacific National Bank was exercising its legal 
rights and conforming to the provisions of law; that said directors 
had the right and authority to execute said bond so given to dis- 
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solve said attachment made by this defendant, and if any property 
was conveyed or transferred to said Coleman and Shepard, as alleged 
by the complainant, this defendant avers and believes that the di- 
rectors of said Pacifie National Bank had full right and authority to 
convey and transfer the same to them; and this defendant denies 
that the object of the said suit brought by him and of the attach- 
ment therein made by him was to obtain a preference over the other 
creditors of said Pacific National Bank or to prevent the property 
attached from being applied in the manner required by law and 
prescribed by the acts of Congress, and denies that said Pacifie Na- 
tional Bank was at that time insolvent or had committed any act of 
insolvency prior thereto or was sure or likely to go into the hands 
of a receiver to be closed up, and denies that this defendant knew, 
either at the time of bringing his said suit and making said attach- 

ment or at the time of the giving said bond to dissolve said 
36 attachment, that said Pacific National Bank was insolvent or 

had committed any act of insolvency or was either sure or 
likely to go into the hands of a receiver to be closed up, and denies 
that it was then insolvent or had committed any act of insolvency ; 
and this defendant denies that said Pacifie National Bank had then 
lost all of its capital stock as originally fixed and paid in or its in- 
creased capital stock, and whether its original capital stock and 
increased capital stock amounted to the sum alleged this defendant 
has no knowledge; and this defendant denies that said Pacifie Na- 
tional Bank was owing either the sum alleged or any other sum 
beyond what it had assets to pay; and this defendant denies that 
the legal effeet and direct result of said transactions was to transfer 
and deliver said alleged property as security for the debts of the 
plaintiff in said actions or was doing indirectly what there was no 
legal right to do directly, and denies that the direct and natural 
consequence and effect of said action was to prevent the said prop- 
erty from being applied as required by law and the acts of Congress 
and to give a preference to said creditors over the other creditors of 
said Pacific National Bank, and denies that the same was done with 
any such view. 

And this defendant, further answering, savs that this defendant, 
at the time when he brought said suit and made said attachment 
and when said bond to dissolve said attachment was given, believed 
that said Pacific National Bank refused to pay said claim held by 
this defendant beeause said bank did not admit, but contested and 
denied, its validity and not beeause of said bank’s inability to pay 
the same, and when payment of the same was demanded by this 
defendant of said Pacific National Bank and refused and when this 
defendant brought said action at law and made the attachment 
therein and said bond was given he believed that said bank was In- 
solvent; that not only the officers of said Pacific National Bank, but 
the Comptroller of the Curreney, had just before that assured the 
public that said bank was good and solvent and worthy of public 
confidence and entitled to carry on business as a national banking 
asssociation and as such was safe and reliable. 

And this defendant aunexes hereto copies, marked “ D” and “G,” 
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respectively, of letters written by the president of said Pacific 
National Bank and by the Comptroller of the Currency, re- 
37 lating to this subject,and the only reason why this defend- 
ant brought said action at law and made said attachment 
ras because his claim was contested and it might be some years be- 
fore a final determination of the suit and he wished to obtain by at- 
tachment some security in the meantime, and all that defendant did 
In the premises was merely to pursue lis legal remedies against said 
Pacific National Bank for the enforcement of his just claims against 
it; and this defendant admits that upon the appointment of said 
complainant as receiver, If he was appointed such, he was clothed 
with such powers and authority as the laws of the United States 
clothe him, but denies that he was entitled to any property conveyed 
to said Coleman and Shepard to indemnify them against loss aris- 
Ing from executing said bonds, if any was so conveyed; but this de- 
fendant says that said Coleman and Shepard became, by executing 
as sureties the bond given to this defendant to dissolve the attach- 
ment made by him, as fully and legally bound to this defendant if 
they had received no security from said Pacific National Bank as if 
they had received security ; that their legal obligation on said bond 
does not depend in any manner upon the question whether they re- 
ceived any security against their lability thereon or in any man- 
ner upon the question whether, if they reecived such seeurity, they 
ean legally hold or retain the same; that said sureties voluntarily 
signed sald bond so given to dissolve said attachment made by 
this defendant and are bound by it, whether they bad any secur- 
ity or not; that af any property was transferred to them as security 
against their liabilitv thereon and it shall turn out that they ecan- 
not hold such security it does not follow that they are not bound 
by their bond; but, on the contrary, they are bound by said) bond, 
whether they can hold such securities or not, and the plaintiff isa 
stranger to said bond and has no interest therein; and this defend- 
ant denies that the only right of this defendant was to prove and 
haveallowed his said claims against said Pacific National Bank before 
said complainant as receiver, and to share ratably in the assets or 
proceeds of the assets of said bank with the other creditors of said 
Pacttic National bank ; but, on the contrary thereof, he says that he 
has a right to obtain judgement in his said action and to en- 
08 force the same by execution and enforce said bond: that said 
action at law of this defendant was brought and the attach- 
ment made therein and bond given therein long before said com- 
plainant was appotnted receiver, if he ever was appointed such ; and 
this defendant, further answering, savs that satd sureties have a 
right to withhold said alleged property if any was conveyed or 
transferred to them and to use the same as their indemnity or se- 
curity as against lability incurred by them upon said bond so given 
to dissolve said attachment made by this defendant and said other 
bonds, if any others were given. 
And this defendant denies that said attachments should be de- 
elared void and satd bonds canceled or annulled or the plaintiffs in 
said actions at law be restrained and enjoined from prosceuting fur- 
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ther their said actions at law or availing themselves of said bonds 
by suit. And this defendant, further answering, denies that this 
defendant has merely the right to prosecute his said action at law 
for the purpose and so far as may be necessary to determine what is 
due to him, and denies that if his said claim had not been disputed 
or controverted by said complainant that this defendant would have 
had no right to prosecute the same; but, on the contrary thereof, he 
avers that, whether disputed or not, he had the right to prosecute 
the same to final judgment and execution and fully enforce said 
bond, and this notwithstanding the appointment of said complain- 
ant as receiver, if he ever was so appointed. 

5. And this defendant, further answering, says that if any prop- 
erty was transferred or conveyed by said Pacific National Bank to 
said Coleman and Shepard as security against lability on said bonds 
this defendant believes that said Coleman and Shepard havethe right 
to hold and withihold the said security as against said complainant, 
even If he was duly appointed receiver, as alleged by him ; that 
whether the same was transferred at one time or as one transaction 
and for the purpose of any particalar suit or suits, or whether the 
said security is held in entirety as indemnity or security against all 
of the bonds referred to in said bill of complaint and not a part for 
each in division or severalty or is otherwise held, this defendant has 
no knowledge or information, save in and by said bill of complaint, 

and cannot set forth as to his belief or otherwise, and prays 
oo that the complainant may be held to verify the same, if true 

and material And this defendant, farther answering, denies 
that if said Coleman and Shepard claim to bold or withhold said 
alleged security as against said complainant that their claim is In- 
valid and should not be allowed, but avers and believes the contrary 
thereof to be true; and whether said Coleman and Shepard conceal 
and withhold from the complainant said property so alleged to have 
been given to them as security and declined to deliver the same up 
to him or have ever been requested so to do, or have concealed the 
same so that it cannot be reached or got by replevin or otherwise, 
and whether said property is of great value, either of the value 
alleged or of what value it is, and whether at the time of the alleged 
transfer and delivery thereof to said Coleman and Shepard it was 
owned by said Pacific National Bank as its own property this de- 
fendant has no knowledge or information, save in and by said bill of 
complaint, and cannot set forth, as to his belief or otherwise, but prays 
that the complainant may be held to verify the same if true, but he 
denies that the conveyance thereof to them by said Pacific National 
Bank, if the same was so conveyed, Was unauthorized or tilegal or 
void, and denies that any title in the same other than the mere title 
to redeem the same from the claim for which the same was held 
passed by operation of law or otherwise to the complainant as re- 
ceiver, and denies that the proper officers of the Government were 
entitled to the same, to be applied and used as alleged by the com- 
plainant, but,on the contrary, alleges and believes that said Coleman 
and Shepard, as sureties, have title to and right to withhold and re- 
tuin the same. 
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6. And this defendant, further answering, says that if the com- 
plainant has any remedy he has an adequate and complete remedy 
at law; that if he has any right, as alleged by him, to said alleged 
property alleged to have been given as security to said Coleman and 
Shepard such right does not depend upon the cancellation of said 
bonds or upon enjoining the further prosecution of said suits, and 
may be enforced notwithstanding the prosecution of said suits to 
final judgment and notwithstanding the full enforcement of said 
bonds. 

7. That, while denying the right of the complainant to the relief 

which he seeks for the reasons hereinbefore stated, this de- 
40) fendant, in order to avoid delay and expeuse,.is willing to 

accept, ana hereby accepts, the offer of said complainant to 
allow the claim sued in lis said action at law to be proved before 
him, said complainant, and to allow the same as a debt due from 
said bank su that it may share equally with the other creditors of 
said insolvent bank, and consents that in this suit a decree may be 
entered directing such allowance of this defendant’s said claim, and 
that upon such allowance the further prosecution of this defendant’s 
said action at law may be enjoined, or that such other of the orders 
for Which the complainant prays in regard thereto may be made as 
to your honors shall seem meet. 

CALVIN B. PRESCOTT, 
By BALL, STOREY & TOWER, 
Ilis Solicitors. 


Exuipir D. 
Boston, Jfarch 11, 1882. 
To Daniel Needham, Esq.. national bank examiner. 

Sir: Your letter of this date has been read and earefully eonsid- 
ered by the board of directors of this bank. We have, directly or 
indirectly, scrutinized every item of assets held by the bank. We 
have, directly or individually, met most of the debtors of this bank 
face to face, and have formed an opinion of the character and respon- 
sibility of the men. We have weighed carefully the great aggregate 
of liabilities and are impressed with the responsibility. we assume 
when we decide that the doors of the bank can again be opened for 
business and its obligations met, as they have been arranged with a 
very large proportion of the creditors. 

It has been by careful consideration that the liabilities of the bank 
on the two checks held by the Central National Bank, aggregating 
$350,000, upon which T.C. Weeks has paid $25,000, have been reeog- 
nized in the settlement of T. C. Weeks as a part of the $705,000 which 
he had paid on his unsecured checks held by the bank, the settle- 
ment being the best that could be made, and removing from the 
bank a liability hereafter to be contested in the courts involving 

large expenses and uncertain results at the best. 
41 In view of all the facts in the case and of our most careful 
and protracted examinations, we decide that the assets of the 
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bank are fully equal to its liabilities, and are not only willing but 
desirous of taking the responsibility which the reopening of the 
bank doors for business imposes upon us. 
In behalf of the board. 
Respectfully, 
(Signed) LEWIS COLEMAN, President. 


Exuipit G. 


TREASURY DEPARTMENT, 
Orrick COMPTROLLER CURRENCY, March 14, 1882. 


Sir: I have received by the hands of Wm. J. Best your report 
of the Pacific National Bank. Mr. Best was authorized by the board 
of directors of the bank to confer with us and sign any papers on 
their behalf in reference to the reopening of the bank. After full 
conference with him and with Mr. Micah Dyer, Jr., a member of the 
board of directors, in presence of Orson Adams and L. M. Price, 
national bank examiners, I have come to the conclusion to authorize 
the bank again to commence business, and it will not be necessary 
for you hereafter to send me reports, as previously instructed. 

Yours respectfully, JOHN JAY KNOX, 
| Comptroller. 


Daniel Needham, Esq., national bank examiner, 45 Milk street, 
Boston, Mass. 


42 Answer of Henry M. Whitney. (Filed May 25, 1885. 


The several answer of Henry M. Whitney, one of the above de- 
fendants. 


1. First. This defendant admits that the Pacifie National Bank 
was duly created a national banking association under the statutes 
of the United States, as alleged in the plaintiff's bill, but is ignorant 
as to the precise date when said bank was organized and commenced 
business, and leaves the plaintiff to prove the same. This defend- 
ant further admits that the plaintiff, Linus M. Price, is now acting 
as receiver of said bank, but as to the dateand regularity of his ap- 
pointment, and as to whether at the date of said appointment or at 
any other time said bank was insolvent, this defendant is ignorant, 
and leaves the plaintiff to prove the same. 

2. Second. This defendant is ignorant whether said bank beeame 
insolvent and failed on or about Nov. 20), ISSI. and had committed 
actual acts of insolvency in neglecting and refusing to pay its de- 
positors the money due to them,and to pay mutual obligations, and 
to redeem its bills in circulation, and’whether or not said bank was 
put in charge of a benk examiner and its assets held by him, and 
whether or not said bank continued to be insolvent and repeatedly 
committed acts of insolvency at various times down to the date 
when said receiver was appuinted. 

o— 450) 
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This defendant is ignorant whether said other defendants, Dem- 
mon, Mixter, and Prescott, held obligations of said bank, but admits 
that he holds a certificate of deposit in said bank for the sum of 
$15,000, dated Oct. 5, 1851, and payment of which was demanded 
and refused. 

This defendant is ignorant whether or not the other indebtedness 
of said bank exceeded by a large amount the value of the assets of 
said bank, but denies that the insolvency of the bank and its vari- 
ous acts of insolvency were known to the public and to its creditors, 
but avers that on or about Jan. 10, ISS2, the stockholders of said 

bank voted to make an assessment of S100 per share on the 
43 stock of said bank ,and that on orabout March 1S,1Ss5, under 
the authority of the Comptroller of the Currency (a copy of 
the letter of the Comptroller authorizing the reopening of said bank 
Is hereto annexed, marked “A”), said bank reopened for business, re- 
celving deposits and paving OUL Thoney to the depositors and others, 

This defendant is ignorant whether or not the other defendants 
brought action against said bank, as alleged, but admits that on 
April 28, 1882, he brought an action at law against the said bank, 
returnable at the May term of the United States circuit court, and 
attached the property of said bank, and that said bank executed a 
bond to dissolve said attachment with said defendants, Coleman and 
Shepard, as sureties, a copy whereof is believed to be annexed to 
the plaintiffs bill, but for greater certainty refers to the orginal 
thereof on file In said court; and this defendant further admits that 
said action has been tried and a verdict rendered therein for the full 
amount of said claim, viz., $15,755, and that no judgment has been 
entered therein. 

3. Third. This defendant is ignorant whether or not the directors 
of said bank passed a vote, a copy whereof is annexed to the plain- 
tilf’s bill, and whether or not said bank obtained a certificate of 
deposit for $100,000, payable to the defendants, Coleman and Shep- 
ard, and whether said certificate was obtained and made pavable for 
the purpose of securing the said sureties for the lability incurred 
on said bond, and whether a receipt was delivered and subsequently 
other property substituted for said certificate of deposit, and whether 
said Coleman and Shepard hold the same as seeurity for their la- 
bility on said bonds, and whether said Coleman and Shepard were 
directors of said bank and continued so until said receiver was ap- 
pointed, and whether a similar bond was given in the suit of one 
Jewett, Which is not now pending: but the defendant denies that 
the giving of said bonds and the delivery of said property as secur- 
ity was under a scheme of conduct to secure in that way the credi- 
tors of said bank, but avers that said vote was passed by said bank 
before any demand had been made by him on said bank for pay- 
ment of his claim, and that the delivery of said certificate of deposit 
and the other property of said bank to said sureties was long prior 
to the date of the commencement of his action or the giving of the 

bond to dissolve the attachment made therein. 
44 4. Fourth. This defendant is ignorant as to the attachments 
made by other parties, but denies that the attachment made 
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by him was either illegal, unauthorized, or void, and says that it 
ras a valid exercise of his clear and undoubted legal right. This 
defendant denies that said directors had no right to execute said 
bond and to convey to said Coleman and Shepard said property, and 
that the object of his action at law and attachment was to obtain a 
preference over the other creditors of said bank and to prevent the 
property attached from being applied in the manner required by 
law and prescribed by the acts of Congress in the ease of the insolv- 
ency of national banking associations. This detendant denies that 
said bank was at that time hopelessly insolvent and had committed 
repeated and numerous acts of insolvency and was sure to go into 
the hands of a receiver, and that it was known to the creditors of 
this defendant, and that said bank had lost all of its capital stock and 
of its increased eapital stock and was owing more than a million 
of dollars beyond what it had assets to pay, but avers that said 
bank was engaged in doing business and receiving and paying out 
money to its depositors and others under the authority of the Comp- 
trollerof the Currency and the national bank examiner. A copy of 
the letter of said Comptroller and the certificate of the directors 
of said bank of its solvency are hereto annexed, marked “A” and 
“B.” This defendant further denies that the legal effect and result 
of said alleged transactions was to deliver and transfer said prop- 
erty as security for the debt of the bank and to prevent said prop- 
erty from being applied as required by law and the acts of Congress 
and to give a preference to said creditors suing over the other cred- 
itors, and that the same was done with that view, but avers that 
this defendant is only endeavoring to obtain his legal rights in a 
proper and legal manner by enforcing the personal liability of the 
sureties on the bond. This defendant is ignorant whether or not 
the plaintiff as receiver is entitled to the assets of said Pacifie Bank, 
Including the property conveyed to said Coleman and Shepard, and 
denies that the only right of said creditors was to prove and have 
allowed their said claims sued as aforesaid before the plaintiff, as 
receiver, and to share ratably in the assets of the bank with the other 
creditors, and that thev have no right to obtain judgment in 
45 their said actions and enforce the same execution or other- 
wise by means of said bond, but avers that he has a perfect 
right to obtain a judgment on his verdict for the purpose of fixing 
the liabilities of the sureties of their bond. 

This defendant is ignorant whether or not the sureties have a 
right to withhold said securities from the plaintiff and to use the 
same as indemnity against their liability on their bond, but denies 
that said attachments should be declared void and said bonds can- 
eeled and annulled and the defendant restrained and enjoined from 
prosecuting further his action at Jaw and availing himself of said 
bond. This defendant avers that the bond signed by said Coleman 
and Shepard as sureties is a valid and legal obligation, voluntarily 
entered into by them under the provisions of the statutes of the 
United States and the public statutes of Massachusetts, and is like- 
wise a good bond at common law; that their liability on the bond 
has no connection whatsoever with the question whether the plainuff 
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can recover the whole or any part of the securities delivered them 
by said bank; that this defendant claims that he has a perfect right 
to have judgment entered for him in the action at law and to sue 
said sureties upon their personal obligations, and denies that he has 
only a right to prosecute said action for the purpose of determining 
the amount due for proof before the said receiver, and that no judg- 
ment should be allowed except for that purpose only and with pro- 
vision against enforcing the judgment by means of said bond. 

5. Fifth. This defendant is ignorant whether or not said Coleman 
and Shepard have any right to hold said property transferred to 
them as against the receiver, but denies that said property was 
transferred at any time for the purpose of all of said suits, and that 
said property is held in entirety as indemnity or security as against 
all of said bonds and not for each in division or severaity, and avers 
that said transfer, if made, has no connection with the bond of this 
defendant. This defendant is ignorant whether or not said sureties 
conceal said property or have refused to deliver it to the plaintiff 
or that the title thereto passed to the plaintiff, as alleged in said 
bill. 

6. Sixth. This defendant denies each and every allegation in said 

bill hot heremnbefore specifically admitted or deni d. 
46 7. Seventh. This defendant further says that if all the alle- 
gations in said bill are true, yet the plaintiff cannot maintain 
this suit, and assigns the following causes of demurrer and craves 
the same benefit thereof as if he had demurred thereto. 

1. That said bill sets forth no cause of action entitling the plain- 
tiff to any relief against the defendant either at law or equity. 

2. That if said Coleman and Shepard, the other defendants to said 
bill, can be compelled to deliver up to the plaintiff the securities 
alleged to be held by them that does not entitle them to be dis- 
charged from their hability on their bond to this defendant. 

3. That if said Coleman and Shepard are entitled to be released 
from their liability on said bond they have a plain, adequate, and 
complete remedy at common law by defending any action which 
may be brought against them on said bond. 

4. That the plaintiff has no interest in the question whether said 
Coleman and Shepard are and ought to be held liable to this defend- 
ant and has no right to bring this suit against said Whitney. 

Wherefore this defendant prays to be discharged and for his 
costs. 

HENRY M. WHITNEY, 
By his solicitor, ALFRED D, FOSTER. 


DWIGHT FOSTER, Of Counsel. 


I hereby certify that there is,in my opinion, such probable ground 
at law for the foregoing demurrer as to make it a tit-subject for ju- 
dicial Inquiry, and that the same is not intended for delay. 


ALFRED D. FOSTER. 
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I, Henry M. Whitney, being duly sworn, do depose and say that 
I am one of the defendants in the above-entitled suit, and that the 
foregoing demurrer is not intended for delay. 


HENRY M. WHITNEY. 


Subscribed and sworn to before me this twenty-sixth day of May, 
A. D. 1885. 
[sEAL.] _ ALFRED D. FOSTER, 
Notary Public. 


47 Exusit A. 


TREASURY DEPARTMENT, 
OFFICE COMPTROLLER CURRENCY, March 14, 1882. 
Sir: I have received by the hands of Wm. J. Best your report of 
the Pacific National Bank. Mr. Best was authorized by the board of 
directors of the bank to confer with us and sign any papers on their 
behalf in reference to the reopening of the bank. After full confer- 
ence with him and with Mr. Micah Dyer, Jr.,a member of the board 
of directors, in presence of Orson Adams and L. M. Price, national 
bank examiners, | have come to the conclusion to authorize the 
bank again to commence business, and it will not be necessary for 
you hereafter to send me reports, as previously instructed. 
Yours respectfully, JOHN JAY KNOX, 
Comptroller. 


Daniel Needham, Esq., national bank examiner, 45 Milk St., Bos- 
ton, Mass. 


Exuyiesir B. 
Bostox, March 11, 1882. 


To Daniel Needham, Esq., national bank examiner. 

Sirk: Your letter of this date has been read and carefully consid- 
ered by the board of directors of this bank. We have, directly or 
indirectly, scrutinized every item of assets held by tne bank. We 
have, directly or individually, met most of the debtors of this bank 
face to face, and have formed an opinion of the character and respon- 
sibility of the men. We have weighed carefully the great aggregate 
of liabilities and are impressed with the responsibility we assume 

when we decide that the doors of the bank can again be 
45 opened for business and its obligations met, as they have 
been arranged with a very large proportion of the creditors, 

It has been by careful consideration that the liabilities of the bank 
on the two checks held by the Central National Bank, aggregating 
$350,000, upon which T. C. Weeks has paid $25,000, have been 
recognized in the settlement of T. C. Weeks as a part of the $705,000 
which he had paid on his unsecured checks held by the bank, the 
settlement being the best that could be made, and removing from 
the bank a liability hereafter to be contested in the courts, involvy- 
ing large expenses and uncertain results at the best. 
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In view of all the facts in the case and of our most careful and 
protracted examination, we decide that the assets of the bank are 
fully equal to its liabilities, and are not only willing but desirous of 
taking the responsibility which the reopening of the bank doors for 
business imposes upon us. 

In bebalf of tie board. 


Respectfully, LEWIS COLEMAN, President. 


Answer of Daniel L. Demmon. (Filed June 14, 1883.) 


The several answer of Daniel L. Demmon, one of the defendants. 


This defendant, now and at all times hereafter, saving and reserv- 
ing unto himself all benefit and advantage of exception which ean 
or may be taken to the many errors, uncertainties, and other imper- 
fections in the plaintiffs said bill of complaint contained, for answer 
thereunto, or unto so much thereof as this defendant is advised is or 
are material or necessary for him to make answer unto, says: 

First. This defendant admits that the Pacific National Bank was 
duly organized and created a corporation and located at Boston, in 
the Commonwealth of Massachusetts, as a national banking associa- 
tion under the statutes of the United States, as alleged in the plain- 
tiff’s bill, but is ignorant as to the preeise date when said bank was 

organized and commenced business, and leaves the plaintiff 
49 to prove the same. This defendant further admits that the 

plaintiff is now acting as receiver of said bank, but as to the 
date and regularity of his appointment, and as to whether at the 
date of said appointment or at any other time said bank was in- 
solvent, this defendant is ignorant, and leaves the plaintiff to prove 
the same. 

Second. This defendant is ignorant whether said bank became 
Insolvent and failed on or about Nov. 20, ISSl, and had committed 
actual acts of insolvency in neglecting and refusing to pay its de- 
positors the money due to them and to pay matured obligations and 
to redeem its bills in circulation, and whether or not said bank was 
put in charge of a bank examiner and its assets held by him, and 
whether or not said bank continued to be insolvent and committed 
acts of Insolvency at various times down to the time when said re- 
ceiver was appointed. This defendant is ignorant whether said other 
defendants, Whitney, Mixter, and Prescott. held obligations of sald 
bank, but admits that he holds three certificates of deposit in said 
bank, two for the sum of 810,000 each and one for the sum of $5,000, 
the two first being dated Oct. 15, ISSl,and Nov. 9, ISS1, respectively, 
and the last being dated Noy. o. ISS], pavinent of all which certifi- 
cates was demanded and refused. This defendant is ignorant whether 
or not the other indebtedness of said bank exceeded the value of the 
assets of said bank, but denies that the insolvency of the bank, if it 
Was insolvent, and its various acts of insolveney, if it committed any, 
were known to the publie and to its ereditors, or were notorious. 
This defendant is ignorant whether the said bank endeavored to ar- 
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range its affairs so as to resume and continue in business by extend- 
ing its indebtedness or a part thereof as to the times of payment, but 
avers that on or about Jan. 10, 1882, the stockholders of said bank 
voted to make an assessment of one hundred dollars per share on 
the stock of said bank, and that on or about March 18, 1882, under 
the authority of the Comptroller of the Currency, said bank reopened 
for business, receiving deposits and paying out money to its depos- 
itors and other creditors, and that a copy of the letter of the Comp- 
troller of the Currency authorizing the reopening of said bank is 
hereto annexed, marked “A.” 
This defendant is ignorant whether any other of the de- 
0 fendants in this suit have brought actions against said bank, 
as alleged, but admits that on Mareh 50, 1882, he brought an 
action at law against said bank, returnable at the May term of the 
circuit court of the United States then next ensuing, and attached 
the property of said bank, and that said bank executed a bond to 
dissolve said attachment, with said defendants, Coleman and Shep- 
ard as sureties, a copy whereof is believed to be annexed to the 
plaintiff's bill and marked “ B,” but for greater certainty this de- 
fendant refers to the original thereof on file in said court. This de- 
fendant is ignorant whether there have been trials in any actions 
brought against said bank by said defendants, Whitney and Mixter, 
end whether verdicts have been rendered therein for the plaintiffs, 
and whether any judgments have been entered therein as yet, and 
whether other actions brought against said bank by other defend- 
ants in this suit are still pending and have not been tried, and leaves 
the plaintiff to prove the same, but this defendant admits that the 
said action brought by him against said bank is still pending and 
has not been tried. 

Third. This defendant is ignorant whether or not the directors of 
said bank passed a vote, a copy of which is annexed to the plaintiff’s 
bill and marked “ E,” and whether or not the directors or officers 
of said bank obtained a certificate of deposit from the Maverick 
National Bank, representing assets of the Pacific National Bank, for 
$100,000, payable to the defendants, Coleman and Shepard, and 
whether said certificate was obtained and made payable for the pur- 
pose of securing the said sureties for the lability incurred on said 
bond, and whether a receipt or obligation was executed and deliv- 
ered, and whether subsequently other property was substituted for 
said certificate of deposit, and whether the paper, a copy of which is 
annexed to said bill and marked “G,” was signed as it purports to 
be and delivered, and whether said Coleman and Shepard hold the 
property described in said Exhibit G as security for their liability 
on said bonds, and whether the bonds named in said bill are all 
the bonds which said Coleman and Shepard executed as sureties 
under the alleged vote of the said directors, and whether said Cole- 
man Was at the time of bringing said actions the president and 
whether said Coleman and said Shepard were at the time of bringing 

said actions directors of said bank, and continued so until 
51 said receiver was appointed, and whether a similar bond was 
given in the suit of one Jewett, and whether said suit of said 


or 
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Jewett has been adjusted and settled and is not now pending; but 
this defendant denies that the giving of said bonds and the delivery 
of said property as security was under a scheme of conduct to secure 
in that way the creditors of said bank or all such as sued said bank, 
but avers that said vote was passed, if passed at all, by said bank 
before any demand had been made by him on said bank for pay- 
ment of his claim, and that the delivery of said certificate of deposit 
and the other property of said bank to said sureties was long prior 
to the date of the commencement of his action or the giving “of the 
bond to dissolve the attachment made therein. 

Fourth. This defendant denies that the attachment made in 
the action brought by him against said Pacific National Bank was 
either illegal, unauthorized, or void, but says that it was a valid ex- 
ercise by due process of law of his legal right; but as to the attach- 
ments made in the action brought against said bank by the other 
defendants in this suit, this defendant is ignorant whether the same 
are illegal, unauthorized, or void. This defendant says that said 
directors had a right and authority to execute the bond given by 
said bank to dissolve the attachment made in the action brought by 
this defendant, and to convey and to transfer to said Coleman and 
Shepard said property, as alleged in’ said bill, and this defendant 
denies that the object of his action at law and attachment was to 
obtain a preference over the other creditors of said bank and to pre- 
vent the property attached from being applied in the manner re- 
quired by law and preseribed by the acts of Congress in the case of 
the insolvency of national banking associations. This defendant 
denies that said bank was at that time hopelessly insolvent and had 
committed repeated and numerous acts of insolvency and was sure 
to go into the hands of a receiver to be closed up, and also denies 
that either of said facts, if true, were known to this defendant or 
any other creditors of said bank, that said bank had lost all of its 
original capital stock and all of its increased capital stock, and was 
owing more than a million of dollars beyond what it had assets to 
pay, but avers that said bank was engaged in doing business and 

recelving and paying out money to its depositors and others 
52 under the authority and with the consent of the Comptroller 

of the Curreney and the national bank examiner, and that a 
copy of the letter of the Comptroller of the Currency authorizing 
sald bank to resume business Is hereto annexed, marked “ A,” and 
that a copy of the certificate of the directors of said bank of its sol- 
vency is hereto annexed, marked “ B.” ‘This defendant denies that 
the legal effect and direct result of said alleged transactions was to 
transfer and deliver said property as security for the debts due from 
said bank to various defendants in this suit, and that the direct and 
natural consequence and effect of said action was to prevent the 
said property trom being applied as required by law and the said 
acts of Congress, and to give a preference to said creditors who 
brought suits against said bank over the other creditors of said bank, 
and that the same was done with that view, but avers that this de- 
fendant is only endeavoring to obtain his legal rights in a proper 
and legal manner. 
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This defendant is ignorant whether or not the plaintiff is entitled 
as receiver to the assets of said Pacific National Bank, and whether 
the assets of said bank include the property alleged in said bill to 
have been conveyed to said Coleman and Shepard ; and this defend- 
ant denies that his only right is to prove and have allowed his said 
claim against said bank before the plaintiff as receiver, and to share 
ratably in the assets or proceeds of the assets of the bank with the 
other creditors, and he avers that be had and has the rigit to obtain 
judgment in his said action and enforce the same by execution and 
otherwise and by means of said bond, and that he has a right to ob- 
tain a judgment in the action which he has brought on his debt for 
the purpose of fixing the liability of the sureties on the bond in said 
action, but this defendant is ignorant as to the rights of the other 
alleged creditors of said bank, and also whether the said sureties, 
Coleman and Shepard, have a right to withhold said securities from 
the plaintiff and to use the same as indemnity against their liability 
on said bond, but denies that the attachment made in the suit brought 
by this defendant against said bank should be declared void and the 
bond given to dissolve said attachment cancelled and annulled and 
this defendant restrained and enjoined from prosecuting further his 
said action at lawand availing himself of said bond; and this defendant 

is ignorant whether the attachments made in any suits brought 
Oo by any other creditors of said bank should be declared void, 

and the bonds given to dissolve said attachments canceled 
and annulled, and whether the other defendants should be restrained 
and enjoined from prosecuting further their actions at law and avail- 
ing themselves of their bonds. This defendant avers that the bonds 
signed by said Coleman and Shepard as sureties to dissolve the 
attachment made in an action brought by this defendant against 
said bank is a valid and legal obligation, voluntarily entered into 
by them under the provisions of the statutes of the United States 
and under the statutes of the Commonweaith of Massachusetts and 
at common law,and that their liability on said bond has no connee- 
tion whatever with the question whether the plaintiff can recover 
the whole or any part of the securities delivered to them by said 
bank. This defendant avers and claims that he has a right to have 
judgment. entered in his favor in said action at law and to sue said 
sureties on said bond, and denies that he has only a right to prose- 
cute said action for the purpose of determining the amount due for 
proof before the said receiver, and that no judgment should be 
allowed except for that purpese only and with provision against 
enforcing the judgment by means of said bond, and this defendant 
is ignorant whether the other defendants to this suit have any right 
to prosecute their actions against said bank and whether they should 
be permitted to recover judgment therein. 

Fifth. This defendant is ignorant whether or not said Coleman 
and Shepard have any right to hold said property transferred to 
them as against the plaintiff, and whether or not the said property 
Was so transferred at one time, but denies that said property was 
transferred at any time for the purpose of all of said suits, and that 
said property is held in entirety as indemnity or security as against 
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all said bonds and not for each in division or severalty, and avers 
that said trausfer, if made, has no connection with the bond of this 
defendant. This defendant is igavrant whether not said sureties, 
oleman and Shepard, conceal and withhold said property from the 
plaintiff and decline to deliver the same up to him, and whether 
said property is of great value, and whether the conveyvanhee of the 
same to said Coleman and Shepard was unauthorized, illegal, 
54 and void, and whether it was owned by said bank at the time 
of said transfer, and whether the title to the same passed to 
the plaintiff, and whether the proper oflicers of the Government were 
entitled to the same,and whether the said sureties have any right or 
title thereto. 

Sixth. Phis defendant denies each and every allegation in said 
bill contained not hereinbefore specifically answered. 

Seventh. This defendant, further answering, says that the plain- 
tiff has not in and by his said bill made or stated such a case as 
entitles him in a court of equity to any discovery from this defend- 
ant or to any relief against him as to the matters contained in said 
bill or any of such matters, and this defendant hopes he shall have 
the same benefit of this defence as if he had demurred to the plain- 
tiff’s bill. 

Kighth. This defendant, further answering, says that it appears 
by the said bill that the same is exhibited by the plaintiff against 
this defendant, and Lewis Coleman, and John Shepard, and George 
Mixter, and Calvin B. Prescott, and Tlenry M. Whitney, as defend- 
ants thereto, for several distinet matters and causes, in mah y wlhiere- 
of, as appears by said bill, this defondant is in no way interested or 
concerned, cane thrat by reason of such distinct matters said bill is 
multifarious, and this defendant hopes le shall lave the same ben- 
efit of this defence as if he had demurred to the poleatnatitl 's ball. 

Wherefore this defendant prays to be hence dismissed and for his 
costs. ? 


DANIEL L. DEMMON. 
HUTCHINS & WHEELER, Solicitors. 


We hereby certify that in our opinion the canses of demurrer 
stated in the above answer are well founded in point of law. 
HUTCHINS & WITEELER, 


( ounsel for Def ndant Denmon. 


Un itrep STATES OF AMERICA, | - 
District of Massachusetts, ) 


Daniel L. Demmon, one of the defendants in the above-entitled 
suit, being duly sworn, doth depose and say that the causes 
OO of demurrer stated In the above answer are not interposed for 
delay. 
Subscribed and sworn to before me this fourteenth day of June, 
1885. 
[SEAL. ] WILLIAM BRECK, 
Notary Public. 
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ExHieit A. 


TREASURY DEPARTMENT, 
OFFICE COMPTROLLER CURRENCY, March 14th, 1882. 

Sir: I have received by the hands of Wm. J. Best vour report of 
the Pacific National Bank. Mr. Best was authorized by the board 
of directors of the bank to confer with us and sign any papers on 
their behalf in reference to the reopening of the bank. After full 
conference with him and with Mr. Micah Dyer, Jr.,a member of the 
board of directors, in presence of Orson Adams and L. M. Price, 
national bank examiners, I have come to the conclusion to authorize 
the bank again to commence business, and it will, not be necessary 

for you hereafter to send me reports as previously instructed. 

Yours respectfully, 
[SEAL.] | JOHN JAY KNOX, 


( omptroller. 


Daniel Needham, Esq., national bank examiner, 45 Milk street, 
Boston, Mass. 


Exusit B. 


Boston, March 11th, 1882, 
To Daniel Needham, Esq., national bank examiner. 


Sin: Your letter of this date has been read and carefully consid- 
ered by the board of directors of this bank. We have, direetly or 
indirectly, scrutinized every item of assets held by the bank. We 

have, directly or indirectly, met most of the debtors of this 
56 bank face to face, and have formed an opinion of the charae- 

ter and responsibility of the men. We have weighed care- 
fully the great aggregate of liabilities and are impressed with the 
responsibility we assume when we decide that the doors of the bank 
can again be opened for business and its obligations met, as they 
have been arranged with a very large proportion of the creditors, 
It has been by careful consideration that the liabilities of the bank 
on the two checks held by the Central National Bank, aggregating 
S550 000, Upon which T. C. Weeks has paid $25,000, have been ree- 
ognized in the settlement of T. C. Weeks as a part of the $705,000 
which he has paid on his unsecured checks held by the bank, the 
settlement being the best that could be made and removing from the 
bank a liability hereafter to be contested in the courts, involving 
large exnenses and uncertain results at the best. 

In view of all the facts in the case and of our most careful and 
protracted examination we decide that the assets of the bank are 
fully equal to its liabilities and are not only willing but desirous of 
taking the responsibility which the reopening of the bank doors for 
business imposes upon us. 

In behalf of the board. 


Respectfully, LEWIS COLEMAN, President. 
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On the fourteenth day of June, A. D. 1883, the following replica- 
tion was filed : 


Replication. (Filed June 14, 1883.) 


This repliant, the plaintiff in said action, saving and reserving to 
himself all right and manner of objection and exception to the sev- 
eral answers of the defendants, for replication thereto, says that he 
will prove and maintain his said bill to be true, certain, and suffi- 
cient in law to be answered tliereunto, and that the said several 
answers of the defendants as afpresaid are severally uncertain, un- 
true, and insufficient to be replied unto by this repliant, without 
this, that any other matter or thing whatsoever in the said several 
answers contained material or effectual in law to be replied unto, 

confessed and avoided, traversed or denied, is true: all of 
56a which matters and things this repliant is and will be ready 
to aver and prove to this honorable court as this honorable 
court shall direct, and humbly prays as in and by his said bill he 
has already prayed. 
By his solicitor, A. A. RANNEY. 


On the 28th day of June, A. D. 1883, the following motion to 
amend bill was filed : 


Motion to Amend Bill. (Filed June 28, 1883.) 


The complainant says that the offer to allow in proof the claim 
made by Calvin B. Prescott and sued in his action at law was made 
under a misapprehension as to the nature of the same and by mis- 
take, and he therefore moves for leave to amend his bill by insert- 
Ing in the fifth page of the printed record, after the word “ law,” in 
the 25rd line thereof, the following, to wit: Excepting the claim of 
said Prescott, which is disputed. 


By his attorney, A. A. RANNEY. 


This cause was thence continued from term to term to this pres- 
ent October term, A. D.1SS4, when the same was set down for hear- 
ing and fully heard by the court on the twenty-ninth and thirtieth 
days of October, A. D. 15884. 


On the sixth day of November, A. D. 1884, the following motion 
for leave to amend bill is filed, and on the eleventh day of said No- 
vember said motion is allowed by the court, with leave to the de- 
fendant Prescott to put in additional evidence. 


57 Motion for Leave to Amend Bill. (Filed and Allowed Nov. 6, 
1SS4.) 


The plaintiff moves to amend its bill by inserting after the word 
“bank,” in the 14th line from the bottom of the fifth page of the 
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bill as printed, the words following, to wit: With the exception of the 
demand and claim sued by said Prescott, the validity of which is 


denied. 
By A. A. RANNEY, 
Attorney for Plaintiff. 


On the sixth day of January, A. D. 1885, the opinion of the court 
is announced and the following decree is entered : 


Decree. Jan. 6, 1885. 


It is ordered, adjudged, and decreed by the court that the bill of 
complaint in this cause be, and the same is hereby, dismissed. 


On the second day of February, A. D. 1885, the complainant files 
the following letter of the Comptroller of the Currency: 


Letter of the Comptroller of the Currency. (Filed Feb. 2, 1885.) 


TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, January 25, 1885. 
o7a Sir: You are hereby instructed to take an appeal from 
the circuit court of the United States, district of Massachu- 
setts, to the Supreme Court of the United States in case numbered 
1876, Linus M. Price, receiver, v. Lewis Coleman ef al., from the de- 
cision recently rendered in the first-named court by Justice Colt, 
Very respectfuliy, Hl. M. CANNON, 
Comptroller. 


L. M. Price, Esq., ree’r Pacific National Bank, Boston, Mass. 


The complainant thereupon claims an appeal to the Supreme 
Court of the United States, which appeal is nllowed bv the court. 

On the fourteenth day of April, A. D. 1885, the complainant files 
the following amendment of bill : 


Amendment of Bill. (Filed Apr. 14, 1885.) 


The plaintiff in said suit moves and amends his bill by addin 
after the first paragraph in the same the following, to wit: This bil 
is brought by the order and direction of the Comptroller of the Cur- 
rency of the United States. | 


By his attorneys, RANNEY & CLARK. 


A true record. 
Attest: JOHN G. STETSON, Clerk. 
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58 The following is the evidence used at the hearing of said 
cause before said circuit court: 


Evidence for Complainant, Taken Pursuant to the Sixty-Seventh Rule of 
’ . 
the Supreme Court of the United States, in Equity, as Amended, before 
me, Jonn G. Stetson, Evaminer. 


S0sTON, June 23, 1885. 


Present: A. A. Ranney, Esq., of counsel for complainant; Richard 
Stone, Jr., Esq., of counsel for defendants Coleman and Shepard ; J. 
D. Ball, Esq., of counsel for defendants Mixter and Prescott ; A. D. 
Foster, E=q., for defendant Whitney ; KE. W. TLatchins, Esq., and H. 
Wheeler, Esq., for defendant Demmon. 


J.M. W. Yerrinton, Esq., is appointed by the examiner the stenog- 
rapher to take down the evidence in this case pursuant to the 
order of court, entered June 21, 1885, authorizing the employment 
of a stenographer by the examiner. 

Mr. Ranney, of counsel for complainant, puts in evidence the fol- 
lowing papers : 

A. The writ in the case of George Mixter against The Paetfie, 
National Bank, defendant, and The Maverick National Bank, trustee 
dated March 24, 1882, returnable to the United States cireuit court, 
district of Massachusetts, at the term beginning on the fifteenth day 
of May, 1882. (Certified copy of writand return annexed and marked 
“Exhibit A.”) 

B. Also bond to dissolve the attachment in the Mixter ease, 
dated March 24, 1882. (Certified copy annexed and marked “ kEx- 
hibit B.”’) 

C. Also the writ in favor of Henry M. Whitney against The Pa- 
cific National Bank, dated April 28, 1882, and the return thereon, 

(Certified copy annexed and marked “ Exhibit CL’) 
59 D. Also the bond to dissolve the attachment in the above 
suit, dated April 29, 1882. (Certified copy annexed and 
marked “ Exhibit D.”) 

kK. Also the writ in suit of Daniel L. Demmon against The Pacific 
National Bank, defendant, and The Globe Nationa! Bank of Boston 
and Lewis Coleman, trustees. (Certified copy annexed and marked 
“ Exhibit K.”) 

I’. Also the original bond in the ease of D. L. Demmon, dated 
March 31, JSS2. (Certified copy annexed and marked “ Exhibit F.”) 

G. Aliso the writ in favor of Calvin B. Prescott against The Pacific 
National Bank, defendant, and the Maverick National Bank, trustee, 
dated March 24, 1882, served March 24, 1882. (Certified copy an- 
nexed and marked “* Exhibit G.”) 

H. Also the bond to dissolve the attachment in the said suit of 
Calvin B. Prescott, dated March 25, 18582. (Certitied copy annexed 
and marked “ Exhibit I1.”) 

I. Also docket entries in the said ease of George Mixter. (Certi- 
fied copy of docket entries annexed and marked “ Exhibit I1.”) 
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J. Also application of Linus M. Price, receiver, for leave to defend 
in same case. (Certified copy annexed and marked “ Exhibit J”) 

K. Also verdict of jury in same case, rendered Jan. 24, 1883. 
(Certified copy annexed and marked “ Exhibit K.”) 

L. Also docket entries in the case of Henry M. Whitney. (Certi- 
fied copy annexed and marked “ Exhibit L.”) 

M. Also application of Linus M. Price, receiver, for leave to appear 
and defend. (Certified copy annexed and marked “ Exhibit M.”) 

N. Also verdict of the jury in the case of Henry M. Whitney, 
dated Jan. 24,1583. (Certified copy annexed and marked “ Exhibit 
N.”) 

QO. Also docket entries in the ease of Daniel L. Demmon. (Certi- 
fied copy annexed and marked “ Exhibit O.”) 

P. Also docket entries In the ease of Calvin B. Prescott. (Certi- 

fied copy annexed and marked “ Exhibit P.”) 
60 Mr. Ball objects to all evidence in relation to suits or docket 
entries except those In the Mixter and Prescott cases. 

Mr. Foster objects to the docket entries or papers except in the 
case of Henry M. Whitney. 

Mr. Hutchins objects to all exhibits except E, F, and O. 


Deposition of Jonathan M. Pettingill. 


30STON, June 23, 1883. 
Direct examination by A. A. Ranney, Esq., of counsel for 
complainant: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Jonathan M. Pettingill ; age, sixty-seven; banker; residence, 
West Somerville. 

Int. 2. State whether vou were the cashier of the Pacific National 
Bank; and, if so, how long? 

Ans. I was cashier from October, 1880, to the first of February, 
1882; | think it was the first of February. 

Int. 3. State whether you had been connected with any other be- 
fore you went into the Pacific National Bank. ; 

Ans. Yes, sir; 1 was in the Exchange Bank. 

fut. 4. Llow long a time? 

Ans. Thirty-three years. 

Int. 5. | want to know what happened to the bank Nov. 20, 1881. 

Ans. Noy. 18, ISS1, the bank failed; I don’t know what there was 
particularly on the 2Uth. 

lit. G. State whether you, as cashier, on the eighteenth day of No- 
vember, 1SS1, were familiar with the financial condition of the bank 
or not. 

Ans. Well, I had nothing to do with the management of the bank 
at all; I did not have any charge of the financial matters at all. 

Int. 7. State whether, while you were connected with the bank, 

after Nov. 18, ISS1, the bank continued business or not. 

61 Ans. Well, they kept the doors open. They did not take 
any deposits nor pay any checks. 
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Int. 8. State, if you know, what, or about what, was the indebted- 
ness of the bank at that time, the 18th of November, 1881. 

Ans. Well, I cannot tell from my own knowledge what it was. 

Int. 9. As nearly as you can. 

Ans. I haven’t any idea; | cannot tell without referring to a book, 
The State of the Bank, which was a book [ never kept at all nor had 
anything to do with. 

Int. 10. State whether the bank had customers who had deposits 
in the bank at that time. 

Ans. There was a good many of them that had a good deal of 
money there. 

Int. 11. State whether the bank was indebted to other people than 
depositors on the 18th of November, 1851. 

Ans. It was indebted for certificates of deposit and to depositors. 

Int. 12. Now, I want you to state how the bank stood on the 18th 
of November, 1581, as to its condition and ability to pay its depos- 
itors and its creditors. 

Ans. I cannot tell, sir, without referring to the book which is 
called “ The State of the Bank,” which was kept by the book-keeper. 

Int. 18. 1 don’t mean exactly, but generally, whether the bank 
was in a condition to meet checks drawn by depositors or creditors 
who demanded the debts due them, certificates of deposit or other- 
wise. 

Ans. I cannot tell; as I said, I cannot tell how the bank stood 
without referring to the bank’s statements, 

Int. 14. You can tell generally whether they were able to pay 
their debts or not ? 

Ans. I should judge they were not. 

Int. 15. Don’t you know they were not? 

Ans. Whi, ves. 

Int. 16. Were there any checks drawn on the bank on the 18th 
of November ? 

Ans. Whiv, ves. 
62 Int. 17. Were they paid ? 

Ans. I had nothing to do with the payment; that was the 
teller’s business. 

Int. 18. I know; but, as cashier, don’t you know whether they 
were paid or not? 

Ans. No, sir; I had nothing to do with paying checks at all. 

{nt. 19. Had you funds to pay them ? 

Ans. I had nothing to do with the funds in the bank. 

Int. 20. What, under heavens, did vou have to do? 

Ans. I was there as merely what you might call an upper clerk 
in the bank. I had nothing to do with the management of the 
bank or paying out or receiving money. 

Int. 21. Was the bank solvent or insolvent ? 


(Mr. Hurcuins: I object to that as a matter of form.) 


Ans. I should judge it was insolvent. 
Int. 22. “Judge.” Don’t you know it was? 


Deteenedies 


Ve ey om 
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Ans. I won’t swear to anything I don’t know. I don’t know any- 
thing about it. 

Int. 23. From the time the bank failed, Nov. 18, 1881, did the 
bank pay any checks until the time you left? 

Ans. I think not. 

Int. 24. Pay any certificates of deposit? 

Ans. I don’t know that they did; I think not. 

Int. 25. Did you give any directions to the paying clerk as to 
whether he should pay or not after the bank stopped, Nov. 18? 

Ans. No, sir; [ had nothing to do with giving directions to any- 
body. 

Int. 26. What were you doing in the bank yourself—asleep or 
awake ? 

Ans. Well, I generally had work enough to keep me awake. 

Int. 27. What were you doing, generally ? 

Ans. I was drawing checks and keeping my other books, drawing 
certificates, and doing anything that was told me by the president 
of the bank. 

Int. 28. Were vou paying any debts during that time? 

Ans. I was not paying any debts. 
63 Int. 29. Was the bank, to your knowledge, paying any debts 
during that time, from Nov. 18 up to the time you left? 

Ans. No, sir; they were not, that I know of. The bank was then 
in the hands of the bank examiner, and he had the whole manage- 
ment of payments after that. 

Int. 30. For what time was the bank in the hands of the bank 
examiner ? 

Ans. Very nearly three months, I think. 

Int. 31. Who, during that time, held the possession and custody 
of the assets of the bank? 

Ans. The assets of the bank were kept in the hands of Lewis 
Coleman, as trustee, part of the time, and part of the time in the 
hands of Col. Needham, as bank examiner. 

Int. 32. Lewis Coleman as trustee for whom ? 

Ans. That is the way the account was opened. When there was 
money received it was deposited in then ame of Lewis Coleman, 
trustee—some of it—and some of it in the name of Col. Needham, as 
national bank examiner. 

Int. 33. Do you know who appointed Lewis Coleman trustee? 

Ans. I don’t think he was ever appointed by anybody. This 
money came in, and, in the first place, the tnoney that was received 
for discounting notes was deposited in the name of Col. Needham, 
and then he turned it over to Lewis Coleman, trustee, when the 
account was opened at different banks. 

Int. 34. When you left the bank in whose hands and control were 
the assets of the bank? 

Ans. Well, I suppose the president of the bank, Mr. Coleman. I 
don’t know who had them after I left. 

Int. 35. Were you engaged during that time doing bank busi- 
ness ? 

Ans. Yes. 
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Int. 36. What kind of bank business were you doing from the 
time of the failure of the bank, as you said, Nov. 18, 1581, to the 
time when you left as cashier” 

Ans. They were merely receiving money that was due the bank— 
recelving mouey for the notes. 

Int. 37. Were they paying out anything? 
64 Ans. No, sir. 

Int. 38. When you went in there what was the capital stock 
of the bank ? 

Ans. $300,000. 

Int. 3%. Was it increased while you were there ? 

Ans. Yes. 

Int. 40. To what amount ? 

Ans. They voted to double the stock, but they did not get quite 
as much money as they wanted. 

Int. 41. What amount of inereased capital was paid in while you 
were there ? 

Ans. I think about $360,000; somewhere in that vicinity. 

Int. 42. Do you know how much, or about how much, owing to 
man by the name of Theodore C. Weeks when it stopped payment, 
Nov. 18, 1851” 

Ans. No, sir; | don’t. 

Int. 43. About how much? : 

Ans. I don’t know at all. | haven’t any idea about it. I never 
saw the figures of Indebtedness anywhere. 

Int. 44. Did you know whether the bank had been loaning him 
money and letting him have it on demand loans or otherwise ? 

Ans. I used to draw a rood any checks to the order of Mr. 
Weeks upon the order of the president. | don’t know what disposi- 
tion was made of them after | drew them. I drew the checks and 
carried them in to the teller, and he was to get his pay for them. I 
don’t know what became of them after I drew them. 

Int. 45. Did you keep any account of them ? 

Ans. No, sir; it was not iny department to keep any account of 
them. I merely kept a memorandum on the stub of the check 
book. 

Int. 46. Can’t you give us some idea when the bank stopped about 
how much the indebtedness of the bank was to Mr. Weeks? 

Ans. No, sir; I cannot. 

Int. 47. You have no idea? 

Ans. No, sir. 

Int. 48. You don’t know whether it was $1,000 or $500,000 ? 

Ans. No, sir; [don’t know anything about theamountatall. 
69 Int. 49. lave you any idea what the bank owed ? 
Ans. No, sirs | have not. 

Int. 50. You cannot give me any idea of it, and you were the 
cashier ? 

Ans. As I said, I had nothing to do at all with the management 
of the bank. 

Int. 51. What were your duties as cashier of the bank ? 

Aus. My duties were to draw checks and keep the bank books that 
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came in my department—keep the stock ledger. I cannot define 
particularly what i did—acting under the direction of the president, 
doing as he would tell me to. 

Int. 52. Did you do everything he told you to? 

A. Yes. 

Int. 53. Did vou know what vou did do when you did it. 

Ans. Of course I knew what I did. 

Int. 54. What did vou do about the loans to Mr. Weeks? 

Ans. I had nothing to do with loaning; I never loaned a dollar of 
money in the bank myself. Mr. Weeks would come in for checks 
and I would give such checks as he wanted, by direction of presi- 
dent, and those checks were taken to the teller to be entered, and he 
was to get lis pay. Of course, after I drew the checks I had nothing 
to do with them,as the trade was made between Mr. Weeks and Mr. 
ee 

Int. 55. Do vou mean that you gave checks to Mr. Weeks for any- 
thing aske d for? 

Ans. If Mr. Benvon told me to, I did. Mr. Benyon would say, 
“Draw Mr. Weeks so much money,” and I would draw it and carry 
the checks to the teller to be entet ed, and he was to get his pay for 
it, and I supposed he did get his pay for it. I had nothing to do 
with itafter it left my hands. ) 

Int. 56. Was it a demand loan or a time loan ? 

Ans. I say I had nothing to do with the loaning or what disposi- 
tion Mr. Benvon made of it after it left my hand. 

Int. 57. Don’t you know, as cashier, whether your loans made to 

Mr. Weeks were on time or demand loans? 
Ans. No, sir: I had nothing to do with the loans at all. 
66 Int. 5S. Mr. Pe ttingill, youn have been connected with banks 
some time: will you tell me what the ordinary business of 
the cashier of a bank is? 

Ans. The duties of the cashier are different in different banks; 
sometimes the cashier manages aw institution, and in others the 
cashier is merely a clerk in the bank. I performed the same duties 
there that I did while I was in the Exchange Bank, under Mr. Ben- 
von and Mr. Tead. 

Int. 59. You were a mere clerk ? 

Ans. That was all. 

Int. 60. A mere hand to do what Mr. Benyon directed you ? 

Ans. Exactly. 

Int. 61. A mere tool, you mean ? 

Ans. You may put it in any way you please. 

Int. 62. Did you consent to be used in that way ? 

Ans. Well, I didn’t object. 

Int. 63. Did you inform the directors about it ? 

Ans. The directors never questioned me—never asked me a ques- 
tion about how the bank was going on. 

Int. 64. Did you inform them what you were doing ? 

Ans. No, sir; I didn’t consider that it was my place to go and tell 
we m what I was doing; they could see for themselves, if they only 
ooked. 
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Int. 65. Did you get some idea as to how much money Mr. Weeks 
was getting from the bank ? 

Ans. I knew he was getting a good deal of money every day ? 

Int. 66. What do you mean by “a good deal ?” 

Ans. Well, three or four hundred thousand dollars. 

Int. 67. Three or four hundred thousand dollars a day ? 

Ans. Sometimes more and sometimes less. 

Int. 68. And he got a good many millions in all, didn’t he? 

Ans. I should judge he did. 

Int. 69. Was that account kept on the books of the bank or how? 

Ans. I don’t know how the account was kept; Mr. Benyon had the 
keeping of the account. 

Int. 70. Was it kept in an envelope in Benyon’s hands, or did it 

appear on the books of the bank at all? 
67 Ans. [ think it was kept in what was called “ temporary 
loan,” in Mr. Benyon’s hands. 

Int. 71. Do you know how much that temporary loan amounted 
to at times” : 

Ans. No, sir; I don’t. I never looked at it—never looked at the 
papers. 

Int. 72. Did you have access to it? 

Ans. No, sir. 

Int. 73. Was it kept on the books in any way so that you could 
see and ascertain ? 

Ans. No, sir; except that the amount of temporary loan was put 
down in figures; no names were put down against it at all; that 
was kept by the paying teller. 

Int. 74. Did you ever look at it? 

Ans. No, sir. 

Int. 75. Did you ever see the directors look at it? 

Ans. I don’t know what the directors saw. 

Int. 76. Didn't they make some examination of the condition of 
the bank at times? 

Ans. They pretended to—that is, they met for the purpose. 

Int. 77. Did they in faet? 

Ans. I don’t know what they did. I never met with the directors 
in my life. 

Int. 78. Did you ever see any of them look into the condition of 
that temporary loan? 

Ans. The directors, when they made an examination of the bank, 
took the books into the directors’ room. I don’t know what they 
said or what they did. 

Int. 79. Did vou ever see any of them look into the temporary 
loan account ? . 

Aus. No, sir; [ never saw them do it. 

Int. 80. Were you there when dividends were made? 

Ans. I was there when they were paid. When they were made 
the directors, as I say, made their examination in the directors’ 
room. I didn’t meet with them: I don't know what they did, 

Int. 81. Didn’t you have to sign reports to the Comptroller of the 
Currency as cashier and swear to them ? 
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68 Ans. Mr. Benyon made out those reports of the state of the 
bank and signed them. 

Int. 82. Won’t you answer my question? Didn’t you have to 
sign those reports and swear to them ? 

Ans. Yes, sir. 

Int. 83. And you did, didn’t you? 

Ans. I did. 

Int. 84. Didn’t you know anything about the contents of the 
papers that vou swore to? 

Ans. No, sir; Mr. Benyon would take the book called “ The State 
of the Bank ” and make out a copy, and I copied it. 1 supposed he 
was an honest man and copied it from the book. I never looked 
to see whether he copied it correctly or not. I signed it the same as 
the other directors and supposed it to be correct. 

Int. 85. Before they made dividends didn’t they have a commit- 
tee to examine the condition of the bank and see whether they could 
declare a dividend safely and properly ? 

Ans. I don’t know. 

Int. 86. You declared dividends without examining to see whether 
‘you had made any money to declare them on? 

Ans. The directors met for examination twice a year, but I was 
not present at the meetings; I don’t know what they did. Mr. 
Benyon would come out and say, “ We have declared a dividend of 
so much,” and I would make up the books accordingly. 

Int. 87. Did you look the books over to see whether there was 
any dividend to declare or any money to declare a dividend from ? 

Ans. No, sir; I didn’t; that was not my place. 

Int. 88. Did vou look to see whether you had made any money 
so that vou could declare a dividend ? | 

Ans. No, sir: I didn’t; it was the directors’ business to do that; 
that wasn’t my business. 

Int. S89. When vou made out your statements or reports and 
swore to them you didn’t look to see whether they were right or 
not? 

Ans. No, sir; I didn’t. 

Int. 90. You claim that, as cashier of that bank, you did 
69 not know anything about its business, what assets it had, 
what it owed, or what the condition of its business was at any 

time? 

Ans. You put a good deal of emphasis upon the word “ cashier.” 
I was nothing more than a clerk and knew nothing more about the 
business than any other clerk in the bank. 

Int. 91. Was there any other cashier than vou ? 

Ans. No. 

Int. 92. Did the directors look after you at all? 

Ans. I don’t know whether they did or not; they never asked me 
any questions. 

Int. 93. Did they ever inquire into the business of the bank of 
you” : 

Ans. Not of me: no, sir. 

Int. 94. You never told them anything? 
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Ans. No, sir. 

Int. 95. You knew Theodore C. Weeks, didn’t you ? 

Ans. I knew him by sight. 

Int. 96. Did you have anything to do with any of the securities 
put in there by him? 

Ans. Not at all. 

Int. 97. Did you have anything to do with the business transac- 
tions of the Central Bank ? 

Ans. Nothing whatever. 

Int. 98. Or of any of the other banks? 

Ans. No, sir; [ had nothing to do with the management, in any 
way nor shape, of the Pacific Bank. 

Int. 99. What, under heavens, did you do as cashierthere? Pray 
tell me. 

Ans. I hardly know how to answer that question. IT did every- 
thing that was called upon me to do in my capacity as cashier. 

Int. 100. Tell us, as well as you can, what you were generally 
called on to do. : 

Ans. Well, in the first place, I drew checks for the settlements 
with the messengers of the different banks who would come in, 
which would take the best part of the forenoon; I would draw 

checks on the Eliot Bank to pay them. If you should come 
70 in there and want a check on New York I would draw a 
check on New York for you. 

Int. 101. Did you draw checks on the banks for settlement with- 
out looking to see whether they were right or not? 

Ans. I would get the amount to draw from the paying teller. 
The messenger would go to the paying teller and put in what he 
had got against the bank and he would tell me what amount I was 
to draw a check for and I would draw it. 

Int. 102. You never stopped to see whether it was right or not ? 

Ans. No, sir; | had nothing to do with that. 

Int. 103. You had nothing to do with the loans” 

Ans. Not a bit. 

Int. 104. Or discounts ? 

Ans. No, sir. 

Int. 105. Or time loans and demand loans? 

Ans. No, sir. 

Int. 106. Did you get your directions from anybody but Benyon ? 

Ans. No, sir. : 

Int. 107. [ suppose you never suspected there was anything 
wrong? 

Ans. I did not, or else I should have got out of there devilish 
quick. 

Int. 108. You knew there was a large amount of certificates of 
deposit, didn’t vou ? 

Ans. Yes, sir. 

Int. 109. Did you know they were circulated around in New York 
and Boston and sold in the market ? 

Ans. | heard they were. I don’t know the fact. 

Int. 110. Did you have anything to do with the issuing of them? 
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Ans. I issued the certificates. 

Int. 111. What did you get for them, generally ? 

Ans. I had nothing to do with getting anything. I would draw 
the certificate and take it to the teller to be entered and he was to 
get his pay for it. : 

Int. 112. When you gave a certificate of deposit did you see that 
the deposit was made there for which you issued the certifi- 

cate? 
71 Ans. No, sir; I took it to the proper officer to be entered. 
He was to get the pay for it. I would draw the check and 
somebody else would get the pay for it. 

Int. 113. Did you ever look to see whether he did get it? 

Ans. No, sir; I didn’t. 

Int. 114. Did you know that Mr. Benyon was in speculation for 
himself while vou were there ? 

Ans. I didn't know he was. 

Int. 115. Did you know that he was having anything to do with 
one Marcus ? 

Ans. Not of my own knowledge, I didn’t know it. I had seen 
Marcus in there a good many times. 

Int. 116. Pretty familiar, was he? 

Ans. Rather so, I thought. 

Int. 117. Which was there most, Mr. Marcus or Mr. Weeks ? 

Ans. Mr. Weeks was there most, or his representative. 

Int. 118. Who got the greater bulk of the property of the bank? 

Ans. I never drew any money for Mr. Marcus myself at all while 
I was there. 

Int. 119. Did you know anything of one Mr. Crane? 

Ans. I knew Mr. Edward Crane. 

Int. 120. Did he get any of it? 

Ans. I don’t remember of his ever getting any certificates there 
at all. 

Int. 121. Didn’t you know that there was a very large amount of 
the indebtedness of the bank represented in certificates of deposit, 
so called? 

Ans. Yes; I knew there was a large amount. 

Int. 122. Well, about how large an amount did you know at any 
one time? 

Ans. I should think a million and a half of money; I don’t 
know. 

Int. 128. Do you know what the bank had representing them ? 

Ans. No, sir. 

Int. 124. Do you know what was deposited in the bank for which 
these were given? 

Ans. No, sir. 
G2 Int. 125. Was there money deposited in the bank for which 
these certificates went out? 

Ans. That I don’t know. As I said before, I drew those certifi- 
cates and gave them to the teller to be entered, and he was to get 
his pay for them. What he got I don’t know. 

Int. 126. You never stopped to see? 


56 PETER BUTLER, RECEIVER, &C., VS. 


Ans. No, sir. 

Int. 127. Who was that man that was in the bank who was in- 
trusted with the duty of obtaining the consideration for which these 
certificates were issued ? 

Ans. The president would tell me to draw a certificate for so and 
so, and I would draw it. I would take it down to the teller to be 
entered, to go through the proper form in the books, and I always 
supposed that he got the pay for it, as he should—the receiving 
teller of the bank. What he got for the certificates [ don’t know. 

Int. 128. Did you ever trouble yourself to see whether he did get 
anything or not? 

Ans. No, sir. 

Int. 129. Did you know they were issued, in fact, on time, by a 
verbal agreement ? 

Ans. I don’t know anything about that, of my own knowledge. 

Int 150. You heard so, didn’t you ? 

Ans. I heard so, ves. 

Int. 141. You heard so when ? 

Ans. I don’t know when. 

Int. 152. While it was being done ? 

Ans. No. 


Int. 155. When you heard of its being done, did you say any-’ 


thing to the directors about it? 

Ans. No, Sir. 

Int. 154. Did you communicate the fact to the directors ? 

Ans. No, sir; | did not. 

Int. 155. You never saw anything in the Weeks loan, I suppose, 
that excited your suspicion ? 

Ans. [ never knew what there was in the Weeks loan ? 

Int. 136. Were you acquainted with any oflicers connected with 

the Central Bank ” | 
73 Ans. I knew Mr. Young, the eashier. 
Int. 157. What relation did he sustain to you previously ? 

Ans. He was formerly in the Exchange Bank, when [ was. 

Int. 138. Were you and he intimate ? 

Aus. No; not what [ would call intimate. 

Int. 139. Did your bank have pretty large dealings with the Cen- 
tral Bank through Mr. Young’? 

Ans. Well, Mr. Young did his business with Mr. Benyon ; [don't 
know what the nature of it was. 

Int. 140. Now, Mr. Pettingill, when that bank failed, will you state 
as nearly as you can how much there was left of the capital stock of 
that bank as it stood originally and lad been increased ? 

Ans. I can’t answer that question without referring to the books 
kept on the state of the bank. 

Int. 141. You may not be able to give the exact dollars, but how 
much, in your judgment ? 

Ans. I suppose I am to give evidence of what I know. 

Int. 142. L ask you for your judgment. 

Ans. Well, I can’t say. 
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Int. 143. Had you known of the losses the bank had sustained at 


that time? 

Ans. I knew the losses that appeared on the books. 

Int. 144. Had you known of the losses which the bank had sus- 
tained at the time of the failure? 

Ans. No, sir. 

Int. 145. Can you tell any of them ? 

Ans. No, sir. 

Int. 146. Do you Enow one? 

Ans. No, sir. 

Int. 147. You were not cognizant of the fact that the bank had 
made any losses; do you mean that? 

Ans. I did not know of their losing anything at all; I had no 
means of knowing anything about it. 

Int. 148. How much salary did you get, while you were there, for 
what you did ? 

Ans. I got $5,000 a year. 
74 Int. 149. Who paid it ? 
Ans. I got my money from the paying teller. 

Int. 150. Did the directors, as far as you knew, know how little 
you were doing or how little you knew about the bank ? 

Ans. I don’t know; as I said before, the directors never consulted 
me in any Way, shape, or manner anything about it. 

Int. 151. And you did not give them any information, did you ? 

Ans. No, sir; as I said before, | held the same position there that 
I held in the Exchange Bank; I was under the orders of the presi- 
dent, to do as he told me to; I didn’t do any different in the Pacific 
Bank from what I did in the Exchange. 

Int. 152. Who put you under the preside nt’s orders ? 

Ans. I don’t know as anybody in particular; | went in there to 
do certain duties and I had no fault found with me for what I did 
or did not do. 

Int. 153. Did you look to see what the by-laws of the bank re- 
quired you to do as cashier ? 

Ans. No, sir; 1 never had any chance to look at the by-laws nor 
anything else; I had as much as I could do to attend to my daily 
duties as they came along. 

Int. 154. I thought you did not do anything; your “ daily duties ” 
of doing nothing, you mean ” 

Ans. Put it so if you please; I was pretty busy all the time; I am 
not a man who keeps very idle, as you Know, for you have seen me 
in some other places. 

Int. 155. Did you give any bonds as cashier? 

Ans. No, sir; never was asked to. 

Int. 156. You never looked at the by-laws of the bank to see what 
your duties were” 

Ans. No, sir. 

Int. 157. Did you ever examine the law to see what the duties im- 
posed upon cashiers were? 

Ans. No, sir 
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Int. 158. And all you did,as I understand you, was to do what the 

president told you to do and keep mum. 
Ans. That is the idea exactly. 
75 Int. 159. Which were you the most zealous about, following 
his orders or keeping mum ? 

Ans. Weil, I was most zealous to do what duties I was called upon 
to do. 

Int. 160. That was to do nothing except when you were asked to 
do something by the president ? 

Ans. I was not very idle while I was in the bank. 

Int. 161. Did you borrow any money of the bank while you were 
there? 

Ans. Yes, sir. 

Int. 162. How much? 

Ans. ‘Two hundred and fifty dollars. 

Int. 165. Is that all? 

Ans. Yes, sir. 

Int. 164. Your salary wasn’t enough ? 

Ans. I borrowed that for a certain purpose. 

Int. 165. Were you engaged in any operation with the presi- 
dent? 

Ans. No, sir; not at all. 

Int. 166. Nor in any of his speculations? 

Ans. Never; nor with anybody else. 

Int. 167. You had nothing to do with Mr. Young, of the Central 
Bank ? 

Ans. Not a bit. 

Int. 168. Did you know how much indebtedness your bank was 
under to the Central Bank ? 

Ans. No, sir; not at all. 

Int. 169. Did you know of it at the time when you stopped ? 

Ans. No, sir. 

Int. 170. When you stopped did you have the curiosity to find out 
What the condition of the bank was? 

Ans. No, sir; I did not. 

Int. 171. When the bank failed did you look into its condition to 
see why it failed ? 

Ans. No, sir. 

Int. 172. Or to see what there was left? 

Ans. No, sir; that was not my place. 
76 Int. 175. Did you look around the bank to see how much 
the wreck was? 

Ans. No, sir. 
Int. 174. Or to see whether there was anything to save? 
Aus. No, sir. 
Int. 175. Didn’t look it over at all? 
Ans. No, sir. 
Int. 176. You were not at all surprised, I] sappose ? 
Ans. Nota bit. 
Int. 177. Why not? 
Ans. 1 don t know that I could give any reason. 
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Int. 178. If you were not surprised at the bank failing, why not? 

Ans. I don’t know as I can give any particular reason. 

Int. 179. Did you suppose everything was right up to that time? 

Ans. I supposed that everything was being conducted honestly 
and straight, but I knew they were doing a devil of a business. 

Int. 180. You sav you “knew they were doing a devil of a busi- 
ness.” ‘Tell me what business it was that the deviltry was in. 

Ans. | can’t say particularly. 

Int. 1S1. You had seen the devil around, hadn’t you? You had 
been pretty strongly impressed that the devil was around, hadn’t 
you? 

Ans. I can’t answer that question. 

Int. 182. What do vou mean, then, by a “devil of a business?” 

Ans. I meant that they were doing a large business. 

Int. ISS. In what direction ? 

Ans. Well, the amount of business figured up a good deal on the 
books. 

Int. 1S4. What kind of business figured up? 

Ans. Well, the general footings—the general figures of the bank— 
were pretty large for a bank of that capital. 

Int. 185. How much did they foot up? 

Ans. Well, four or five millions was the footing up. 

Int. 186. Which footed that, the indebtedness or the assets ? 

Ans. Both sides figured alike. 

Int. 1S7. What was the bank doing to make any money out 

of? 
7 Ans. They were supposed to loan money. 
Int. 158. Supposed to? 

Ans, Yes, sir. 

Int. IS9. To whom do you know of their loaning money? 

Ans. This is a business I had nothing to do with—loaning the 
funds of the bank; that was the directors’. 

Int. 190. You knew something about to whom they were loaning? 

Ans. Thev had a discount clerk, who kept a record of the loans. 

Int. 191. You knew to whom the money was loaned, didn’t you ? 

Ans. I sav I didn’t know. I had no access to the books; at least 
I didn’t look to see to whom the loans were made. The loans were 
made and the books were open to the examination of the directors 
if they wanted to see what they were. 

Int. 192. You mean you shut vour eves to it? 

Ans. I had no occasion to look. 

Int. 193. You mean that vou shut your eyes to what they were 
doing ? 

Ans. I didn’t examine into the nature of the loan. The directors 
would meet twice a week and loans were made. I knew nothing 
about them. 

Int. 194. Didn’t you interest yourself in the business of the bank? 
Ans. Only to do my work. 

Int. 195. And draw your salary ? 

Ans. Yes; and draw my salary—the biggest part. 
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Int. 196. You have not had anything to do with the bank since 
you quit it? 

Ans. No, sir. 

Int. 197. Have you gone into any other bank since as cashier? 

Ans. No, sir; 1 have not. 

Int. 198. What have you been doing since ? 

Ans. I have been at work for Mr. John Shepard. 

Int. 199. One of the former directors of the Pacific Bank ? 

Ans. Yes, sir. He was kind enough to give me a situation to get 

my living. 
78 Int. 200. On account of vour fidelity to the bank, I suppose. 
Ans. I don’t think anybody could find any fault with my 

fidelity to the bank. 

Int. 201. You cannot tell us, T understand, how much capital stock 
had been lost when the bank failed ? 

Ans. No, sir; I cannot. 

Int. 202. Nor how much was left? 

Ans. No. | 

Int. 203. Nor how much you had on hand when the bank failed ? 

Ans. No, sir. 

Int. 204. Nor how much assets you had ? 

Ans. No, sir. 

Int. 205. Nor what they were worth ? 

Ans. No. 

Int. 206. Did you look them over? 

Ans. No, sir. 

Int. 207. Did you examine them in any way ? 

Ans. Not atall. No. 

Int. 208. Didn't make any estimation as to what they were worth ? 

Ans. No, sir. 


Cross-examination (de bene) by Ricuarp Srone, Jr., Esq., of 
counsel for the defendants Coleman and Shepard : 


Cross-int. 209. You say say that Mr. Shepard has employed you 
since you left the bank ? 

Ans. Yes, sir. 

Cross-int. 210. When did he employ you ? 

Ans. I went there, I think, the first of last October—about the 
fore part of October. 

Cross-int. 211. Was that the beginning of his employment of you? 

Ans. Yes, sir. 

Cross-int 212. What had you been doing in the meantime after 
you left the bank before you went with him ? 

Ans. I had nothing to do. 

Cross-int. 213. Did you apply to him for the place ? 
79 Ans. I did not; I went and asked him if he heard of any 
chance for me to get work. 

Cross-int. 214. Did you tell him of your need of work ? 

Ans. I did. 

Cross-int. 215. Appealed to his sympathy to give you a place? 
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Ans. I didn’t ask him to give me a place; I asked him if he knew 
anybody who would give me something to do whereby I could geta 
living. 

Cross-int. 216. What did you tell him about your needing em- 
ployment? 

Ans. I told him I was dependent entirely on my daily wages for 
my living. 

Cross-int. 217. You told him you did not have anything to live on? 

Ans. Yes, sir. 

Cross-int. 218. You wanted him to help you get a place if he 
could ? , 

Ans. That is what I asked him. 

Cross-int. 219. And in October he told you you could go to work 
there for him, did he? 

Ans. Yes, sir. 

Cross-int. 220. What did he give you to do? 

Ans. Set me to posting up his books. 

Cross-int. 221. On what pay? 

Ans. Ile gave me $800 a year. 

Cross-int. 222. And you have been doing that ever since—posting 
up his books at a salary of S800? 

Ans. Yes, sir; I thought Mr. Shepard was very kind. 

Cross-int. 225. Mr. Pettingill, you don’t mean to say, do vou, that 
no one of the directors ever asked you about the business of the 
bank any time while you were there? 

Ans. I don’t remember an instance; if any of the directors came 
in and asked any questions about the management of the bank the 
conversation was always with Mr. Benyon. 

Cross-int. 224. You don’t mean to say that no one of them ever 
asked you how the bank was getting along? 

Ans. They might, possibly; I have no recollection of it. 
SO Cross-int. 225. You don’t mean to say that they never did— 
you won't swear that they never did? 

Ans. I won’t swear that they never did. 

Cross-int. 226. Or that they never asked you when they met you 
anywhere how you were getting along, or made any inquiry about 
the business of the bank ” 

Ans. I don’t remember any question particularly of that kind. 

Cross-int. 227. You don’t remember particularly, but you won’t 
swear that no one of them ever asked you anything of that kind, 
will you”? 

Ans. I won’t swear that they never did; still I have no recollection 
of it. 

Cross-int. 228. The doors of the bank were closed on the 18th of 
November, 1SS1, were they not? 

Ans. I think that was the date. 

— int. 229. After that vou knew, didn’t you, that the directors 
met there almost every day? 

Ans. Yes, sir. 

Cross-int. 230. What were they doing ? 
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Ans. Examining the'assets of the bank, I presume; they were in 
another room. 

Cross-int. 251. They went into the directors’ room ? 

Ans. Yes, sir. : 

Cross-int. 232. You were outside, but kept going in and out of 
their roum as they called ? 

Ans. Yes, sir. 

Cross-int. 233. They called on you repeatedly for information, 
didn’t they ? 

Ans. Yes, sir. 

Cross-int. 234. Asked you for explanations, didn’t they ? 

Ans. They asked me for explanations; yes; and my answer was 
that I had nothing to do with the loaning of the funds of the bank; 
that I knew nothing about those transactions myself. 

Cross-int. 235. They were engaged in trying to ascertain the exact 
condition of the bank, were they not? 

Ans. I presume that was their business. 

Cross-int. 256. You understood it to be so? 
81 Ans. Yes. 

Cross-int. 237. And they were at work there two or three 
weeks, were they not? 

Ans. Yes; more, too, I should say; night and day. 

Cross-int. 238. They had all the notes due the bank taken in there 
before them and examined them, didn’t they? 

Ans. I believe they did. 

Cross-int. 259. And they examined the books of the bank to ascer- 
tain any liabilities ’ 

Ans. I presume they did; I don’t know what books they had in 
there. 

Cross-int. 240. Don’t vou remember their asking you to show 
them the account with Weeks, and your telling them that there 
wasn't any account kept with Weeks? 

Ans. They might have done so, but I never'saw any account with 
Weeks myself. 

Cross-int. 241. There wasn’t any account with him, was there? 

Aus. Not that I know of. 

Cross-int. 242. Did Weeks’ name appear on the books of the 
bank ? 

Ans. Not that I know of. 

Cross-int. 245. From the time the doors were closed, in Novem- 
ber, until you left, in February, there was not any business done 
there except to collect in, as far as they could, whatever was due, was 
there ? 

Ans. That was all. 

Cross-int. 244. Mr. Needham was in charge, wasn’t he ? 

Ans. Yes, sir. 

Cross-int. 245. There was no change made in any of the assets 
without consulting him and without his consent ? 

Ans. Not that I know of. 
Cross-int. 246. You know that he was constantly consulted about 
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any payments that were made, and if a note was given up to a man 
who paid it he was consulted about it? 

Ans. If a man paid his note it was given up to him. 

Cross-int. 247. It was all done under Mr. Needham’s direc- 

tion ? 
§2 Ans. Yes, sir. 
Cross-int. 248. When any money was paid in what was 
done with it under the direction of Mr. Needham ? 

Ans. It was deposited in different banks in Mr. Needham’s name. 

Cross-int. 249. What banks? 

Ans. Some in the Maverick, Globe, and Continental. I don’t 
remember what other ones. 

Cross-int. 250. Deposited on interest ? 

Ans. Yes, sir. 

Cross-int. 251. By an agreement with the banks to allow interest 
on the deposits ? 

Ans. Yes, sir. 

Cross-int. 252. And such deposits were entered on pass books in 
the ordinary way of depositing in a bank ? 

Ans. Yes, sir. 

Cross-int. 253. What books of the bank did you keep yourself? 

Ans. | kept a record of the certificates of deposit and the stock 
ledger. 

Cro-s-int. 254. Was the record of the certificates of deposit a dif- 
ferent book from the book from which you took out certificates of 
de} sit? 

Ans. Yes, sir; I kept a record so as to see whether my account 
was correct. I examined it once in awhile to see if it agreed with 
the account on the books of the bank. 

Cross-int. 265. There were stubs kept in the certificates of deposit 
books? 

Ans. Yes, sir. 

Cross-int. 256. On those stubs were entered the names of the par- 
ties in whose favor the certificates were drawn, the amounts, and the 
dates ? 

Ans. Yes, sir. | 

Cross-int. 257. And there was no book kept to show a record of 
the certificates of deposit ? | 

Ans. There was a record of that put on another book which I 


kept. 


(J. D. Ball, Esq., as representing Mr. Prescott, says that, as 

83 said Prescott in his answer has stated that he was willing to 
accept and did accept the offer from complainant to allow the 

claim sued on in his action at law to be proved before the complain- 
ant as receiver, and to allow the same as a debt due from the bank, 
so that he may share equally with the other creditors of the bank, 
he does not think that there is any controversy here between the 
complainant and said Prescott, and the said Ball therefore proceeds 
to cross-examine as counsel for the defendant Mixter. 
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Mr. Rannev, counsel for complainant, says, in relation to this, that 
he gave notice yesterday to the counsel for Mr. Prescott that the ar- : 
rangement referred to in regard to Mr. Prescott was made under a 
misapprehension of the fact as to the nature of his claim sued, and 
that he should have moved to amend the bill so as to withdraw the 
offer made in regard to the claim of Mr. Mixter, and he gives the 
same notice now to the counsel; such an amendment has been 
drawn, and he will move the court at the earliest convenient mo- 
ment for an allowance of the amendment.) < 


en 


Cross-examination (de bene) by J. D. Batt, Esq., of counsel 
for the defendant Mixter: 


Cross-int. 258. You stated the amount of the original capital stock | 
of the Pacific Bank as $500,000, and that it was increased. ‘To what | 
amount was it increased ? 

Ans. The amount that was collected of the increase was some- 
where, my impression is, about $360,000, but I am not positive about 
the amount. 

Cross-int. 259. About what time was that amount collected ? 

Ans. It was collected or they began to receive it along the latter 
part of September, 1581, and it was paid in along up until the mid- 
dle of October, perhaps. 

Cross-int. 260. Was any of it received after the 15th of November, 
1881? 


Cross-int. 261. Tlow much, or about how much, if you know, was 
paid in by stockholders upon the one hundred per cent. assessment 
that was made on the stock ? 

Ans. That I can’t tell. 
84 Cross-int. 262. Was any of it paid in before you left the 
service of the bank ” 

Ans. Yes, sir. 

Cross-int. 263. Do you know about how much of the assessment 
was paid in before you left the service of the bank ? 

Ans. I can’t teli without referring to the book which I kept, in 
which a record was kept of those payments. 

Cross-int. 264. Do you recollect about what time that assessment 
was laid ? 

Ans. It was somewhere about the middle or a little after the mid- 
dle of September, 1581. That was the time that the directors made, 
as I understand, the increase of capital stock. 

Cross-int. 265. Lam not talking about the capital stock now ; IT am 
talking about the assessment of one hundred per cent. 

Ans. I don’t know when that was. 


(Cross-examination on the part of the defendant Whitney waived. 
Mr. Hutchins states that he has no cross-examination to make on 
the part of the defendant Demmon, except upon the production of 
the books of the bank, as to the matters contained in the books. 
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Mr. Ball objects to the evidence of Mr. Pettingill as irrelevant, and 
also objects to what he narrates as having heard on the further 
ground of incompetency as hearsay.) 

JONATHAN M. PETTINGILL. 


Attest: JOHN G. STETSON, Ecaminer. 


Deposition of Linus M. Price. 


Boston, June 23, 1883. 


Direct examination by A. A. Ranney, Esq., of counsel for 
complainant: 


Int. 1. Please state your name, age, residence, and occupation and 
if you are the complainant in this case. 
Ans. Linus M. Price; age, forty years; residence, Newark, N. J.; 
receiver Pacific National Bank. I am the complainant in this ease. 
Int. 2. Will you produce your appointment as receiver of the Pa- 
cific National Bank, if you have it with you? 
85 Ans. I have it with me, and produce it. 


(Paper produced, dated May 22, 1582, and put in evidence. Certi- 
fied copy annexed and marked “ Exhibit Q.”) 


Int. 3. Will you please state what day you received notice of your 
appointment, and where you were then” 

Ans. I received notice of my appointment in Washington on the 
twenty-second day of May. 

Int. 4. State when you came to Boston and took possession of the 
assets of the bank under your appointment. 

Ans. I arrived in Boston on the 23d of May and took possession 
immediately. 

Int. 5. Will you state what had been your prior employment and 
what vou had had to do with national banks and in what capacity 
generally ? 

Ans. I| have been acting as national bank examiner and as receiver 
of national banks for eight vears past. 

Int. 6. State whether you were ever in the office of the Comptroller 
of the Currency in the Treasury Department at Washington; and, 
if so, how long? 

Ans. I was in the office of the Comptroller of the Currency for seven 
years, from 1864 to 1571. | 

Int. 7. How long have you acted as national bank examiner, and 
where? 

Ans. Well, I was rather a special national bank examiner. I had 
no special territory assigned. [examined national banks in New 
Jersey, Delaware, Marvland, the District of Columbia, West Virginia, 
and some of the Southern States. 

Int. 8. State how many banks you had acted as receiver of before 
the one in question. 

Ans. Six or seven. 

Int. 9. How long a time were you occupied as receiver? 

9—43)) | 
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Ans. As receiver, I have been occupied most of the time since 
1876. 

Int. 10. Can you tell how early in the day—May 22, 1882—you 
were appointed as receiver of the Pacific National Bank? 

Ans. I think it was between ten and twelve o'clock. 
86 Int. 11. State what directors of the bank were in Washing- 
ton at that time, to your knowledge, if any. 

Ans. My recollection is that Mr. Coleman and Mr. Dyer were 
there. 

Int. 12. State whether you, as receiver, took or got possession 
of the books of the bank, including the ofticial records of the bank. 

Ans. I did. 

Int. 13. Will you produce the records of the bank ? 

Ans. [ have here the minute book of the board of directors of 
the Pacific National Bank, which came into my possession as re- 
celver. 

Int. 14. Will you turn to the record on the book and tell us what 
was the original capital of this bank ? 

Ans. $200,000. 

Int. 15. The bank was organized when ? 

Ans. The 10th of October, 1877. 

Int. 16. What is the date of the certificate of the Comptroller 
authorizing the bank to begin business ? 

Ans. That I have not got here. | don’t think it is copied in 
this book. 

Int. 17. State whether the capital of the bank was increased ; and, 
if so, When it was increased, and how much was the increase. 

Ans. ‘The Sth of November, 1879; it was increased from $250,000 
to $000,000. 

Int. 18. All of which was paid in? 

Ans. All of which was paid in, 

Int. 19. Now, will vou state whether it was again increased ; and, 
if so, When, and how much ” 

Ans. The capital stock was further increased, on the thirteenth 
day of September, ISS], by resolution, from $500,000 to $1,000,000, 
but the whole amount was not paid in. 

Int. 20. Won't vou read that vote? 

Ans. “ Voted, That the capital stock of this bank be inereased to 
$1,000,000, and that stockholders of this date have the right to 
take the new stock at par in an equal amount to that now he ‘ld by 
them.” 

Int. 21. Now, will you please see Whether there was a subsequent 

vote on that subject, and give us what that was? 
$7 Ans. There was a vote én December 13, ISSI: 


“Voted that whereas it was voted by this board, on. the thir- 
teenth day of September last, that the eapital of this bank be in- 
creased to $1,000,000, and that the stockholders of this date have the 
right to take the new stock at par to an equal amount with the 
amount now held by them; and where: as the stockholders were duly 
netitied of said vote, and also that the subscriptions for the new 


a ae - 


ite 


LEWIS COLEMAN FT AL. 67 


stock would be payable October 1; and whereas $461,300 of said new 
stock has been taken and paid in; and whereas $38,700 thereof has 
not been taken and paid in: 

Voted that said $58,700 of said stock be, and hereby is, canceled 
and deducted from said capital stock of $1,000,000, and that the 
paid-up capital stock of this associntion amounts to $961,300. 

“Voted that the Comptroller of the Currency be notified that the 
capital stock of this association has been increased in the sum of 
$161,300, and that the whole amount of said increase has been paid 
in as part of the capital of this association, and that he be requested 
to issue his certificate of said increase to this association according 
to law.” 

Int. 22. Will vou state how much capital stock had been paid 
into the bank at the time you took possession, on May 23, 1882? 

Ans. S961.500, 

Int. 23. Will vou now state whether chere is any record, and, if 
so, What it is, of any vote making an assessment or the stock- 
holders ? 

Ans. Yes,sir; there is a record on this book, under date of Jan. 
10, 1882, of a meeting of stockholders and a vote by the stockhold- 
ers of an assessment of one hundred per cent. upon all outstanding 
stock. 

Int. 24. Will you state how much of that assessment had been 
paid in when you took possession of the bank at the time stated ? 

Ans. My best recollection is there was $742,800 paid in. 

Int. 25. How much remained unpaid ? 

Ans. The amount not paid in was the difference between the 
whole amount of capital assessed, SHGL SOO, and the sum I have 
named, S7-4?,S00. 

Int. 26. Will vou sate by the records when those assessments were 
due and pavable—that is, what time was given the stockholders to 

pay in? 
88 Ans. I do not find that the time was fixed by the vote. 
Int. 27. Will vou please state whether the Comptroller of 
the Currency las ordered or made any assessment on the stock- 
holders since vou were appointed ; and, if so, will you produce the 
original document making that assessment ? 
Ans. He has made an assessment of one hundred per cent. 


(Complainant puts in evidence the original document making the 
assessment, under date of Nov. 27, 1882. A certified copy thereof 
is annexed and marked “ Exhibit R.”) 


Int 28. Will vou please state whether any portion, and, if any, 
how much, of the assessment made by the Comptroller has been 
paid ? 

Ans. There has been 8500 paid by one stockholder. 

Int. 29. Will vou now turn to the record and see if there is any 
record of a vote in regard to dissolving attachments in suits brought, 
and giving bonds, and if there is will you read the record on that 
subject ? 
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Ans. There is a record of such a vote under date March 21, 1882, 
which reads as follows: 

“Voted that this bank give bonds according to law to dissolve the 
attachments on its funds or property which have been or may here- 
after be made, whether such funds stand in its own or any other 
name, and that the president be, and hereby is, authorized to sign 
such bonds in the name and in behalf of this bank and to indem- 
nify all persons who may become sureties on any such bonds, either 
by transferring to them funds or property of the bank or by exe- 
cuting or delivering to them an instrument of indemnity in the name 
of the bank, or in any other way he may deem best.” 

Int. 50. Will you state whether you have in your possession 
among the assets of the bank which came into your hands any papers 
signed by Mr. Coleman and Mr. Shepard—one or both of them ; if 
so, will vou produce the same ” 

Ans. I have a paper dated March 22, 1882. 

(Paper produced and put in; copy attested by the examiner, an- 
nexed and marked “ Exhibit 8.2. The signatures of Mr. Coleman 
and Mr. Shepard to the document are admitted by all the defend- 
ants except Preseott and Mixter.) | 

Int. 31. Will vou state whether, since your appointment as 

89 receiver, you have made an examination of the assets of the 

Pacific National Bank and how careful and thorough that 
examination has been ? 

Ans. I have made an examination as carefully and thoroughly as 
was In my power, 

Int. 52. Will vou state whether since your appointment vou have 
received from the defendants Coleman and Shepard the property 
described in the paper which I have already put in, marked * Ex- 
hibit S?” 

Ans. | have not. 

Int. 33. Will you state how much you have received or realized 
in money out of the assets of the bank since you were appointed ? 

Ans. I have realized in cash S185,266.S4. 

Int. 34. Will vou please state whether vou have examined and 
made an estimation of the value of the assets now remaining uncol- 
lected ? 

Ans. The estimate | made on the first of April last of the value of 
the remaining assets was $290,000 ; IT believe that to bea very liberal 
estimate. , 

Int. 55. You say you made that estimate of the assets on the first 
of April, 1885? 

Ans. Yes, sir. 

Int. 56. At that time how much had you collected and realized 
out of the assets ? 

Ans. The sum I have named. | 

Int. 37. In your judgment, what was the value of the remaining 
assets of the Pacific National Bank on the first day of April, 1883— 
that is, those not collected ? 
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A. Those are the figures I have just given you—about $290,000— 
the value of all the remaining assets. 

Int. 38. Will vou be kind enough to state what amount in value 
of assets came into your hands at the time you took possession of 
the bank—what was the value at that time of the assets as they then 
stood ? 

Ans. About 83,400,000, nominal value. 

Int. 39. What was the actual value, in your judgment? 

Ans. About $500,000; my first estimate, made in July, 
90 1SS2, from the best information I then had, was more than 
this amount—sav, SHOO 000, 

Int. 40. Will you state whether, since you took possession of the 
assets of the bank, they have increased or diminished in value, or 
whether there has been anv change—that is, in their actual value? 

Ans. Assets which I estimated as good have turned out to be 
either doubtful or bad to the extent of, at least, S100,000. 

Int. 41. Will vou state whether, as receiver, you have been en- 
gaged in taking proofs and receiving presentation of claims against 
the bank as they stood at the time you were appointed receiver? 

Ans. I have. 

Int. 42. What was the amount of the liabilities of the bank at the 
time vou took possession on the 23d of May, 1582? 

Ans. Well, about $2,400,000 was the entire liability. 

Int. 45. What amount has been allowed in proof? 

Ans. About two millions of dollars. 

Int. 44. I would like to have you state what the assets consisted 
of that cume into your hands? 

Ans. ‘. cannot state that very well without taking a list of them. 

Int. 45. You can state it generally now and then more in detail, if 
necessary. 

Ans. Two million and a half of it was in the form of notes, dis- 
counted notes, and the balance of it was made up of bonds, stock, 
equities in real estate, mortgages, ete. 

Int. 46. Will vou state some of the larger debts, against whom 
they were, and who the persons are? I mean debts due to the 
bank. 

Ans. There was about §180,000 due from John Stewart and George 
Ki. Horn, of New York; there was about the same amount due from 
Edward Crane; the admitted liability of Theodore C. Weeks to the 
bank was 81,587,500; the Bay of Fundy Quarrying Company, about 
$100,000: TL. B. Williams, 870,000; James Gamble, $100,000 ; George 
R. Eager, 870,000. 

Int. 47. Will you state what the mortgages and equities of redemp- 
tion were? Give us some idea of them. 

Ans. There was an equity on property on ( ommonwealth avenue 
and West Chester park to the amount of $137,000, sunjeet t toa 

mortgage of S105,000; there was a morte of $25,000 on 
91 property known as French’s Wharf, subject to a prior lien or 
liens of SO0,000; there was a second mortgage on property at 
Somerville of 858.000, 
Int. 48. How much was the first mortgage ? 
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Ans. The first was $125,900; those were the principal mortgages ; 
there were some other smaller ones. 

Int. 49. Will you state what you find the last mortgage which you 
have named—the second mortgage—to be worth, and how you find 
the property that secures it? 

Ans. I found, in reference to that property when I first took pos- 
session of the assets of the bank as receiver, that the Boston Five- 
Cent Savings Bank held the first mortgage and were about to fore- 
close, and to save the bank’s interest in the property T made an ar- 
rangement with George Wheatland, of Salem, by which he paid the 
interest to the Boston Five-Cent Savings Bank and took a lien 
prior to the bank’s, in order to save the property. This arrange- 
ment was made upon the representation that Nunnery Hill, which 
is the name by which the property is known, would be leveled and 
the property brought into the market in the course of one year. I 
believe the mortgage to be of little or no value. 

Int. 50. Take the property on West Chester » °°! and Common- 
wealth avenue, which vou say was subject toa mortgage whereon 
there was duc about 8105,000, whether you have been able to realize 
anything for the equity there ? 

Ans. No, sir; there was a foreclosure of the first mortgage. 

Int.51. Will you state whether you have any bonds of the Nan- 
tasket Company ? 

Ans. I have in my possession twenty-one bonds of the Nantasket 
Company of $1,000 each, and one hundred and twenty-one of the 
Salne bonds, which were declared as ussets, Were sald to be in the 
hands of the directors. 

Int.52. Will you state what vou find as to the value of those 
bonds? 

Ans. No interest has been paid on these bonds to me as receiver 
since January, ISS2, and [ believe the bonds have no market value 
to-day. ‘These bonds are first-mortgage bonds and part of 8 105,000 
of bonds issued ly that COMPANY, based pon it hortyage Upon the 

property at Nantasket Beach and Strawberry [lill. 
9)? Int. 55. Will you state what, as far as you know, was the 
financial standing of Mr. Theodore C. Weeks, Mr. Crane, Mr. 
Kager, and Mr. Stewart when you took possession of the assets of the 
bank ? 

Ans. Their financial standing was very poor. [have not been 
able to collect anything of them since. 

Int. 54. [low was it as to Mr. Eager ? 

Ans. Well, there is a proposition for a settlement pending now In 
Mr. Eager’s case in which he proposes to pay twenty cents on the 
dollar Upor his liabilities. 

Int. 55. State whether, when you took possession of the bank, you 
found any casi assets—that is, money. 

Ans. I believe there was 82,000 or 83,000. [ can’t state exactly 
In dollars and cents how much it was. 

Int. 56. You have stated the amount of the liabilities of the bank 
at the time vou took possession as receiver. Tlave you included in 
the sum you stated what you allowed in proof, or have you em- 
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braced it in the disputed claims which you have not recognized as 
yet or received in proof? 

Ans. I include all claims allowed in dispute. 

Int. 57. Will you state again what the amount of alleged debts 
against the bank is, what amount you have received and allowed in 
proof, and what amount is still in dispute ? 

Ans. The claims allowed were about $2,000,000 ; those in dispute 
amount to about S400.000. 

Int. 5S. Will you state how much of the indebtedness of the bank 
was due to depositors independently of the certificates ? 

Ans. About $500,000 due to depositors and on open accounts. 

Int. 59. How much was due on which certificates of deposit had 
been issued and which were outstanding ? 

Ans. About $1,000,000 was the balance due to banks and bankers. 

Int. GO. State whether any of the stockholders who paid in forthe 
new stock under the last increase of stock have preferred claims to 
recover back the money paid. 

Ans. Quite a large number have made claims as creditors of the 
bank on that account. 

Int. 61. And suits are now pending to recover, as | understand, 

in some of those cases ? 
93 Ans. Yes, sir. 

Int. 62. Will vou state whether you have any paper relat- 
ing to an extension of time on any of the indebtedness of the bank 
made prior to your coming in ? 

Ans. [ have not seen any such paper. 

Int. 65. Do you know anything about the debts of the bank due 
to individuals having been extended before you were appointed re- 
celver ? 

Ans. Yes, sir; I think there is something on the record book in 
connection with that. I will see if I ean tind it. There is some 
paper agreeing to an extension, signed by the creditors; quite a 
number of them. 

Int. G4. Will you please see if you can find in the records of the 
bank a letter written by the bank to the Comptroller in relation to 
extending the debts’ And, if sO, ZIVe the same, that it may be put 
in evidence. 

Ans. There is a letter written by the board of directors, signed by 
Lewis Coleman, president, to the Comptroller of the Currency, on 
the 16th of January, 1852, which reads as follows: 


“Sin: Your letter of the 15th inst. to Col. Daniel Needham, na- 
tional examiner, in relation to the Pacific Bank, was read by me to 
the board of directors at their meeting this morning. In reply we 
beg to say, first, that the plan of reorganization provides for an as- 
sessment of one hundred per cent. on the entire capital stock of the 
mink,and a guarantee by the board of directors of the sum of $150,000, 

rainst which is to be set aside an amount of past-due paper which 

nnot now be made available as an asset. In case the whole or any 
irtion of said sum of $150,000 shall be collected out of said past-due 
er itis to be credited to the directors ; if, however, from the paper 
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so set apart as possessing no present value a sufficient amount should 
not be realized to indemnify said creditors, then in that event the 
directors must supply such deficiency from any sum received from 


paid over to the bank. 

2d. The amount of the assessment to be paid by the directors, 
which will undoubtedly be paid tito the bank the present week, is 
$80,100—eight hundred and one shares. 

3d. The directors hope and believe that they will collect during 
the present week from other stockholders about $420,000, From 
paper now past due and to become due it is believed there will be 

collected about S82 WO OOU, 
94 4th. The amount of the indebtedness of the bank which 
has been extended up to this date is $1,201,545, which includes 

the sum of $250,000 which William J. Best, as president of the Mid- 
Jand Improvement and Construction Company, agrees to extend in 
the same manner as other creditors who have signed an agreeinent 
for extension. ‘The directors have reason to believe that the amount 
will be increased to $5,000,000 before the end of the week. As to 
the terms of the extension, we bee herewith to enclose a copy of the 
agreement, sigued by each creditor. It is proposed by the directors 
to have extended under this agreement $5,200,000 of its liabilities, 
and to place in the vaults of the bank $2,000,000 in cash before open- 
ing its doors for business. [Efforts are now being made which we 
trust will accomplish these results within ten days from this date, 
and perhaps before the end of the present week. 

“ By order of the board of directors. 

“LEWIS COLEMAN, President. 
“M. DYER, Jr., See'y pro tem.” 


Int. 65. I see on the record the reply of the Comptroller to that 
letter. You may give that also. 
Ans. The reply of the Comptroller is: 


“Orrick Treasury DerartMent, 
“WASHINGTON, Jan. Ls, 1882. 

“Sir: [have received your letter — 16th inst., with accompanying 
letter of the board of directors of the Pacitic National Bank. I have 
also received a letter of the 16th inst., signed by J. W. Magruder, 
examiner, and C. O. Billings, who agree with you as to the expe- 
dieney of allowing the directors to have control of the bank for the 
purpose of restoring its capital stock and resuming business. You 
state that the president has madea bond for S200,000, and with the 
bond a guarantee of S150,000 of the poor assets has also been signed 
by a portion of the directors, and both of these bonds are in your cus: 
tody. You also state that some of the directors, having large bal- 
ances to their credit on the deposit ledger, desire to draw on thos e 
balances to meet their one hundred per cent. assessment, in part« 
in whole. The letter of the directors states that the amount of t‘" 
indebtedness of the bank b»s been already extended to the amo” 


such paper so set apart over and above said guarantee fund to be 
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of $1,201,345, and that the directors have reason to believe that this 
amount will be increased to $3,000,000 before the end of the week, 
It would seem that the directors should also extend their deposits in 
the same manner, and that, if they should use their deposits to pay 
up the capital stock, they will be taking advantage of their position 
to avoid doing what they are asking from other depositors. The 

bank would be ina stronger position if they paid in the 
95 money, and they should be required to do this. The bank 

may be placed in the hands of the directors as recommended, 
but you are directed to report to me, least on each aliernate day, the 
general condition of the bank and the progress towards the resump- 
tion of business. 

“Very respectfully, 


“ (Signed) JOHN J. KNOX, 
“Comptroller. 


“To Daniel Needham, national bank examiner.” 


Int. 66. Will you please state whether you have in your possession 
a paper called a bond signed by a part or all the directors ? 

Ans. No, sir; I have not. I have somewhere a copy of it. The 
original is in Washington in the hands of the Comptroller of the 
Currency. 

Int. 67. Signed by a part or all the directors? 

Ans. Signed by a part; all but two, I believe. 

Int. 68. Please state whether you have had experts examine the 
books of the bank; and, if so, who they were. 

Ans. At the request of a committee of stockholders a Mr. Alden 
made an examination of the condition of the assets of the bank. 

Int. 60. See if vou find on the record a vote in relation to giving 
the bond. And, if so, will you read it? 

Ans. Ata meeting of the directors of the Pacific Bank, Dec. 14, 
1851, there were present: Messrs. Coleman, Sewall, Ray, Dyer, 
Shepard, Springer, Fowle, Sanborn, and March. The following 
resolution was passed : 

“ Resolved, That in the event said bank shall be reorganized and 
shall resume business, with the approval of the Comptroller of the 
Currency, the board of directors will, and they do hereby, guarantee 
the payment of $133,785.71 out of the assets by them classed as 
doubtful and bad, aggregating the sum of $1,473,663.19, and now 
treated by said directors us possessing no present money value, the 
condition of said guaranty being that it will cease and determine so 
soon and so fur as said sum of $135,755.71 shall have been realized 
from said doubtful and bad assets, and said directors shall be held 
only for so much of said sum of $138,755.71 as may not be realized 
from said doubtful and bad assets.” 

(Adjourned.) 


96 Monpbay, June 25, 18883. 
Int. 70. You have mentioned about the indebtedness of one 
Theodore C. Weeks to the bank ; will you state whether you mean to 
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say that that indebtedness existed at the time of the failure or your 
appointment? 

Ans. I should have stated that that was an indebtedness which 
existed before the failure of the bank, was cotnpromised before the 
failure, and formed no part of the assets of the bank which I stated 
amounted to the nominal sum of $3,400,000. 

Int. 71. When you say “ failure” do you allude to the failure on 
the 20th or 22d of May, 1382? 

Ans. The first failure was on the 18th of November, 1SS1; the 
final failure was the 22d of May, 1852; it was the second failure to 
which I referred—the final failure. 

Int. 72. What did vou find was the amount of Weeks’ indebted- 
ness to the bank when the bank failed on the 1Isth of November, 
18517” 

Ans. The indebtedness was the amount I have stated before, 
$1,587,500, for which the bank held no security. 

Int. 73. When you say it was compromised what was the com- 
promise ” 

Ans. That was the amount which was compromised for the sum 
of $705,000, the larger part of which was paid by surrendering the 
obligations of the Pacific Bank held by Weeks. 

Int. 74. How much was got by the bank in money paid by Mr. 
Weeks as a compromise ? 

Ans. I think I can show by referring to the minutes just the 
amount that was paid. There are several of those attempted agree- 
mcnts spread out on the minutes, running along for two or three 
months. I don’t know as I can put my hand on it. This was a 
triangular settlement made by Weeks, the Central Bank, and the 
Pacitice Bank—all three of them joined in it. 

Int. 75. Have you the books of the bank other than the directors’ 
minutes which vou have produced 1n your possession t 

Ans. Yes, sir. 

Int. 76. You have them here? 
97 Ans. I have part of them here. 
Int. 77. What books have vou here? 

Ans. I have the letter book, discount book, and what is called a 
“Tell Tale,” and a book entitled “ State of the Bank.” | 

Int. 78. Have you found among the books and papers of the bank 
any list of assets of the bank as they stood March 11 or March 138, 
1852?” 

Ans. No, sir. 

Int. 79. Will you state in regard to the assets that came/into your 
hands whether they are or are not those which existed prior to Mareh 
11, 1882, or whether they are assets which had been obtained after 
that time before you took possession ? 

Ans. My examination shows that most of the assets that came into 
my hands had been in possession of the bank a number of months ; 
I can’t state now just how long. I don’t think that any of the assets 
which came into my hands were assets obtained by the bank or that 
‘ame into the bank after March 18; I think most or all of them— 
all of them, | think—were older than that. 
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Int. 80. What do you find had become of the amount of money 
which had been collected from the shareholders on the assessment 
made prior to March 11, 1882—that is, the voluntary assessment 
made after the first failure and before the attempted resumption ? 

Ans. Of the whole amount collected from the shareholders by 
voluntary assessment $742,800, my examination shows, was used by 
the bank to pay its debts to creditors. 

Int. Sl. Have vou here a list of the assets that came into your 
hands subject to the inspection of the defendant and of the court? 

Ans. Yes, sir; I have a list here. 

Int. 82. They are on what book ? 

Ans. They are on a book which I have called “ Receiver’s list of 
assets, Pacitic National Bank;” these are the assets that came into 
mv hands as receiver on the twenty-second day of May, 1582. 

Int. S3. State whether, after they came Into your hands, you went 
to work to classify them and examine them. 

Ans. I did. 

Int. 84. With the help of whom, generally ? 
98 Ans. Mr. E.C. Whitney, the last eashier of the Pacific Bank, 
who remained with me for six months after the failure. 

Int. 85. With how much care was the examination, classification, 
and estimation of the value made by you and Mr. Whitney after you 
got possession ? 

Ans. It was made with all possible care. 

Int. S6. Will vou state whether from your examination you find 
that the bank made any amount of losses in their loans or in the 
business which was carried on after March 18, 1582, up to the time 
of the final failure? 

Ans. As far as my examination extended, and I made some ex- 
amination, there were no losses made on loans between March J8, 
1882, when the bank resumed business, and the final failure, May 22. 

Int. 87. Will you refer to the directors’ book, under date of May 
20, 1882, and read the record of the first vote? 

Ans. The record reads: 

“ Boston, May 22, 1882. 

The directors met at 3 o’clock p.m. There were present Messrs, 
Coleman, Shepard, Dyer, Springer, Mareh, Fallon, Frost, and Reed. 

It was voted to go into liquidation. Messrs. Best and Stone were 
made a committee to draw up a statement and resolutions and pre- 
sent them to the board, 

The committee retired and, returning, presented the following: 

Whereas the Pacific National Bank of Boston, relying upon the 
considerate support and the entire confidence of the otber banks of 
this citv, resumed business March 1S, 1882; and whereas from the 
date of the resumption a majority of said banks have uniformly and 
systematically treated it as not deserving their confidence and sup- 
port and have regularly refused to accept checks upon the Pacific 
Bank and in several instances have declined to accept checks of the 
cashier of said bank upon other banks in which it had ample funds; 
and whereas said practices have compelled the Pacific Bank to pay 
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in gold or bank notes all checks or drafts drawn upon it; and whereas, 
in the face of such deep-seated distrust and opposition as has been 
manifested by most of the banks which compose the clearing-house 
association, it is impossible to place the Pacific Bank upon a solid 
financial basis; and whereas, in view of the foregoing facts, Lewis 
Coleman, the president, has tendered his resignation and peremp- 
torily refused longer to serve in his present position; and whereas 
it would jeopardize the interests both of the depositors and the stock- 
holders any longer to continue the unequal struggle: - 
Therefore it is voted that the bank be closed to business.” 
99 Int. 88. You have examined the assets of the bank that 
came into your hands and the liabilities of the bank at that 
time and have had a large experience in bank business. Can vou 
see how the bank, in the condition in which vou found it, could go 
on in business or was entitled to the confidence of anybody ? 

Ans. I think the failure was inevitable. 

Int. 89. Have vou examined the books and assets of the bank so 
that vou can form an opinion as to the condition of the bank on 
March 18, {SS82, and from that time to the time of its failure and 
Sav whether it was solvent? And, if so, state low you found it. 

Ans. I have not made an examination as to that date, March 18— 
that is to say, I have made no attempt to take any list of assets from 
the books on the date of March 18, 1882. I only know, as I have 
stated, that thev, IT believe, made no losses between March 18 and 
May 22, when they failed and finally closed. 

Int. 90. Do you find that any amount of money fell to them from 
any sources so as to better their condition from March 18? 

Ans. No, sir. 

Int. 91. Have vou examined into the condition of the bank, as 
shown by the books, as it stood in January, 1882” 

Ans. No, sir; I did not make such examination, but I believe 
such an examination was made. 

Int. 92. State what efforts vou have made since you took the assets 
as receiver to collect and realize from them. | 

Ans. Well, I have consulted the best attorney I supposed there 
was in the State and used every effort that [could to collect money 
from those assets, the result of which I stated in the earlier part of 
mv examination. 

Int. 95. State whether the men whom vou found indebted to the 
bank when it finally failed have failed since then or whether they 
failed before then. What was their financial standing when you 
took the bank and what liad it been ? 

Ans. The larger debtors of the bank were parties who had failed 
before the bank a considerable time, many of whom, from the in- 
formation I could obtain about them, were irresponsible when the 
loans were made. 

Int. 94. Were there any securities for their debts ofany value? 

100 Ans. In some eases there was nominal collateral—collateral 

| Which had no market value and, in most cases, no Intrinsic 
raiue. 
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Int. 95. Were they men, as far as you could find, of any character 
and standing, pecuniarily or otherwise; as a general thing, I mean? 

Ans. Asa general thing, they were men without credit in this 
city. 
Int. 96. You read from the records at the other hearing a vote of 
the directors in regurd to the directors agreeing to give a guarant 
or bond. Have you found any paper of that kind; and, if so, will 
you produce it? 

Ans. Yes, sir; the bond of $150,000 referred to in my testimony 
I received tuis morning from Washington. 


(Paper produced, dated Jan. 16,1882. Copy, attested by the ex- 
aminer, annexed and marked “ Exhibit T.”) 


Int. 97. Will you look and tell me who of the directors did not 
sign it? 

Ans. Two of the directors did not sign; Jolin II. Sanborn and 
James Il. Whittaker did not sign. The remaining ten directors 
signed the bond. 

Int. 9S. At the beginning of the bond all the directors are named, 
as | understand ? 

Ans. Yes, sir. 

Int. 99. So that it was never executed by all of them, as it was 
drawn to be executed ? 

Ans. It was not. 

Int. 100. State whether those who did sign paid anything on it. 

Ans. No, sir; they never paid anything. 

Int. 101. Have you spoken to Mr. Coleman and Mr. Shepard 
about it to see what they have to say? 

Ans. Yes, sir; I have. 

Int. 102. What did they tell you ? 

Ans. They said they did not consider the bond a good bond, be- 
cause it Was not signed by all the directors; therefore not binding 
on any. 

Int. 103. And what did they say about its having been delivered 

or not? | 
101 Ans. They stated that Mr. Needham, the bank examiner, 
into whose hands the bond was placed, promised not to de- 
liver the bond to the Comptroller of the Currency until it was com- 
pleted by the signatures of the other two directors. 

Int. 104. I see by this bond there are certain men named who are 
indebted to the bank with the amounts which they owe. Will you 
look at the bond and give each of those names and the amounts; 
tell me who the men are and whether these debts existed at the time 
the assets of the bank came into vour hands? 

Ans. I will say that this bond recites a number of names of debtors 
to the bank and the amounts for which they are indebted, but I found 
on examination some variation between the amounts for which some 
of the parties were indebted and the amounts named in the bond. 
These debts existed when I took possession of the assets as part of 
the assets of the bank. That of— 
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Be I cs citn veco-eiienistiuiviebiidenlintlidsihaite asia deieiaeiead ein $25,225 00 
Has no part of it been paid. 

Bald Mountain Mining Company ...--..------------- 25,000 00 


Should be, according to my books, $36,000; no part of 

it has been paid. | 

Bs hv SIO sn cnentions sneancnndnditatinnendanadiunadias 27,683 00 
Is a liability of Bullock as indorser—ex-Gov. Bullock, 

of Georgia. Ile ts indorser upon certain paper made by 

the Atlanta Cotton Factory Company, which is insolvent. 

I have never been paid or collected a dollar of any of the 

parties on the note. 

a cama Saute oF 
srown is general manager of what is known as the 

United States Street Lighting Company, and the whole 

indebtedness of that company and Brown jointly to the 

bank was over $30,000, not a dollar of which has ever 

keen paid. 


SE TIE ik. oii eeenaniniiemannn timing tals 9182 00 


Bryant lI understand to bean attorney, and [ think some 

$300 or S400 has been paid on this note—all I expect to 

pet. 

NS CE TD. ehesinsicrinwee cotnitnimmn nigga 15,550 00 

102 Curry is dead; his estate is insolvent. There 

Was a settlement made for ten cents on the dollar, 

which was collected. 

SOG. TI danas: tccnectninangnniictanaimeniieiaieg 15,4538 
Day is a clerk of Theodore C. Weeks and is the in- 

dorser on a large part of his paper. He is entirely irre- 

sponsible. The debt is worthless. I don’t know but it 

was settled in the general compromise. 

NN Ts, ea cieeicnsin ice essere aliianer eieineanainddannas aaa OV O47 OO 
Nichols is a broker and has gone into Insolvency for 

the fourth time. 

PE aE . PEE cient send semsimnnencinndnene 40,000 00 
Fletcher has some collateral in the shape of Globe gas 

stock, which has not vet been sold wholly,and there may 

be realized out of Fletcher's indebtedness altogether some 

$12,000 or 815,000 in time. 

ea SE a sicccsinsnesenenenieninineai tail ceiadiniaaiainiaiaiacatiiads 19,986 00 
My books show that Collamore’s indebtedness amounts 

to about 837.000, Tle denies the whole debt. [Te never 

has paid a dollar and has no property that can be reached. 

TON Ee. GUE ocinc ctnapeiunnsmedim amma 38,868 00 
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Lovell became involved by some accommodation in- 

dorsements and went into bankruptey to avoid this debt; 

never paid a dollar and never will. He is in Bradstreet’s 

Mercantile Agency, I think. 

Bes Tees Be nck ci eens tennis 32,442 00 
Were manufacturers in Lynn; failed, ran away, and 

cheated all their creditors. Nothing ever realized out of 

that claim. 

a. C. Borphy € Gee cance cccccccnncdscncncacnesinane ee 


They are in bankruptcy. Nothing has ever been got- 
ten outof the estate. 


A. I. Benjamin memes cecwes come cece cone coee cones eoce 1,000 00 


I have no such claim as that now, so it must have been 
paid. 


omen, Totter & UG. ccna coentdwdhieeaninamenngiia 0,000 00 
103 That is a New York coneern that failed, and 

nothing has ever been got from them. 
Fa ir I vices ke tee eeiieiieiemene 9,624 00 


[ have never been able to discover who G. A. Freeman 
was. [ don’t think the claim was ever paid, but I think 
it Was put in some other shape and still remains unpaid. 


J. E. Paton, president ne 6 Seeks Gees OEM ene emaees ene 11,000 OO 


That is the balance of the Bald Mountain, and is 
worthless. 


We Be Oe I iti ieee 18,000 00 


He is a broker whose address I cannot find. Never 
got a dollar on it. 

This foots up $355,969 in the bond, and the bond states that as 
the correct amount; and the bond in effect guarantees that that sum 
shall produce $150,000 to the bank. 

Int. 105. Have you with you, and, if so, will you produce, the dis- 
count sheet of the bank on May 20, 1882, the day when the record 
says they voted to go into liquidation, and can you tell me what 
amount of paper they discounted on May 2U, the day of the vote to 
go into liquidation ? 

Ans. ‘The discount book gives the total amount from May 15 to 
May 20 of all that was discounted between those two dates. The 
amount of discount between those two dates. 

Int. 106. I did not ask that. Can you tell me what it was on 
May 20” 

Ans. There is apparently no discount on that day. There is one 
under date of May 18, but nothing later. 

Int. 107. Then you do not find any ? 

Ans. I do not find any. 
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Int. 108. Will you look at the record of April 14, 1882, and see if 
there is any vote in regard to making any more new loans? If so, 
give us what it is. 

Ans. Under date of April 14, 1882, I find the following: “At a 
meeting of the directors it was voted to make no new loans.” 

Int. 109. Will you turn to the record March 24, 1582, and read 

the vote there in regard to a loan of 865,000? 
104 Ans. There i; a record under date of March 24, 1882: 

“At a meeting of the directors voted, That the finance com- 
mitteebe authorized to loan $65,000 to the Midland Improvement 
and Construction Co., in anticipation of the May 1 instalment on 
account of deposits.” 


Int. 110. What was that company ? 

Ans. The Midland Improvement and Construction Company was 
an association organized to build some road in North Carolina. 

Int. 111. Who was connected with it that was connected with the 
bank ? 

Ans. Mr. Coleman, president of the bank, was a director, and Mr. 
Win. J. Best, who was net an officer of the bank, was interested in 
the road. 

Int. 112. Was that loan repaid ever? 

Ans. No, sir. 

Int. 115. [t says that it was “in anticipation of the May 1 instal- 
ment of deposits.” What was that? 

Ans. That referred to an agreement of Mr. Best on behalf of the 
Midland Improvement and Construction Company to extend the 
payment of their deposit, amounting to S250,000, for three, six, and 
nine months; and the first instalment under that agreement was 
due on the Ist of May, 1ss2, 

Int. 114. When you say the $65,000 has never been repaid do vou 
find whether it was applied subsequeatly as a payment on that 
instalment ? 

Ans. It was. It was treated as a payment on that instalment, the 
one-third due May 1. 

Int. 115. Paid in advance? 

Ans. Yes, Sir. 

Int. 116. Mr. Price, have vou found the agreement alluded to the 
other day of the creditors relating to the extension of time in which 
the bank should pay its debts ? 

Ans. I have not vet been able to find that paper; I have been 
searching for it and am still searching. 

Int. 117. Do you find ou that book a record relating to any such 
agreement, or a circular sent to the creditors? 

Ans. I dv under date of Jan. 2, 1882. It reads as follows: 

105 “Voted, The following form of circular: Agreement.—We, 

the undersigned, creditors of the Pacific National Bank of 
Boston, in consideration of the embarrassed condition of said bank 
and the agreement of the other parties hereto herein contained, do 
hereby, for ourselves, our heirs, executors, and adininistrators, re- 
spectively covenant and agree with said Pacific National Bank of 
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Boston, its successors and assigns, that we will, and hereby do, extend 
the time of payment of our several claims as foilows, to wit: One- 
third thereof to be paid in four months from Jan. 1, 1882; one-third 
thereof to be paid in eight months from Jan. 1. 1882, and one-third 
thereof to be paid in twelve months from Jan. 1, 1882; interest on 
each instalment to be paid therewith at the rate of four per cent. per 
annum, the bank to have the right to anticipate the payment of any 
or all the instalments. In witness whereof we have hereto set our 
hands and common seal, adopted for this purpose only, on this 
second day of January, 1882.” 

Int. 118. You have been in the discharge of your duty, receiving 
proofs of claims against the bank, since your appointment ? 

Ans. I have. 

Int. 119. Have vou observed so that you can state in regard to 
the debts whether they have been extended or not? 

Ans. I do not exactly understand that question. 

Int. 120. IT want to know whether the claims presented to you 
for proof have on them anything to show that they were debts which 
had failen due previously and been extended. 

Ans. Some of them had and some had not. For instance, the 
claim of the Central National Bank shows in the body of the proof 
the fact of the extension and the length of time for which their 
claim was extended; that was a special case, because they never 
got anything on their claim. My recollection is that a few of the 
other claims or proofs which were offered and executed did show the 
fact that the creditors had received part of their money. 

Int. 121. You have stated the amount of the indebtedness of the 
bank that was embraced in certificates of deposit. Will you state 
again what amount of indebtedness of the bank that has been proved 
or presented before you for proof consisted in certificates of deposit ? 

Ans. I could not say how many certificatés of deposit have been 
proved, but IT know that the amount of certificates outstanding at 
the time I took possession of the bank was 81.045.000. 

Int. 122. How were they pavable—on time or on demand? 
106 Ans. All of them were payable on demand on their face. 

Int. 123. How Jong had they been running; when were 
they given or when did they bear date, whether before or after the 
18th of March, 1Ss2? 

Ans. I can’t state how many of them were dated before or how 
manv of them were dated after the [Sth of Mareh, 1852. 

Int. 124. You mentioned in your examination on Saturday about 
the bonds of the Nantasket Co. having no market value. Will you 
state whether they have any actual value or what you estimated 
them at in the estimate vou made after you came in as receiver and 
of which vou have previously testified ? 

Ans. In my first estimate of the Nantasket bonds I valued them 
at fifty cents on the dollar—that is, if they were treated as assets of 
the bank. 

Int. 125. Whether that was, in your judgment, from the best in- 
formation vou had, their value? 
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Ans. Yes, sir. 

Int. 126. State whether at the time you became receiver the bank 
had any funds in New York? 

Ans. Yes, sir; some $50,000; $380,000 at the Park Bank and 
$20,000 at the Continental. 

Int. 127. Did you obtain it? 

Ans. No, sir; the funds were under attachment by four New York 
creditors. 

Int. 128. How long had those attachments subsisted ? 

Ans. The earliest was Novy. 19, 1881; the others were dated in 
January and February, 1582. 

Int. 129. Those funds, you say, were held under the attachments 
when you took possession ? 

Ans. Yes, sir. 

Int. 180. Had you any knowledge whether the bank had done 
anything to dissolve these attachments before its final failure? 

Ans. They had taken steps to vacate the attachments before I took 
possession. . 

Int. 131. What had they done? 

Ans. They had instructed their attorneys in New York to have 

the attachments vacated. 

107 Int. 152. Have you examined the books of the bank which 


you have here to see how much money Lewis Coleman or the | 


concern with which he is connected got from the bank after March 
18 down to May 22, 1882” 

Ans. I did make such examination and reported the fact to the 
Department, at Washington. Mr. Coleman had no personal account 
at the bank, but there was an account of Lewis Coleman & Co. ‘That 
firm had a balance to their credit Mareh 17, 1882 (the day before 
the resumption), of 81,511, and on May 22d (the date of the failure) 
the firm had SSIS.SY. 

Int. 153. Will vou answer the same question in regard to each of 
the other directors, Including Mr. Best ” 

Ans. Micah Dyer, Jr., had on the first-named date 814,512.20; 
at the time of the failure $4,002.40. M. P. Springer had $52.25 on 
both dates. J. H. Whitaker had nothing at the first date, and at the 
last date he had Ss06.04. Edwin Ray had 8577.50 at the first cate, 
and at the last 8188.04. ArthurSewall, nothing at the first date; at 
the last date $157.96. G. TL. Frost had at the first date 81,156.06 ; 
at the last date 88.65.  Atidrew F. Reed had $18.06 at the first date, 
and at the Jast $242.82. Shepard, Norwell & Co. had at the first 
date $13,638.75; at the last date 80,067.10. W. J. Best, trustee. lad 
at the first date $3,546.06: at the last date SGO00. 

Int. 154. Will vou tell me if you have examined, and, if vou have, 
please state, in regard to the companies with which Mr. Best and 
Mr. Coleman were connected, how their accounts stood at the dates 
referred to in the last question ? 

Ans. The Midland Improvement and Construction Company, 
with which Mr. Best and Mr. Coleman were conneeted, had on the 
first-named date, Mareh 17, 1852, on deposit $259,564.55, and on 


Sl 


A mm 


= 


LEWIS COLEMAN FET AL. 83 


Mav 22 their balance was $162,518.97, showing a withdrawal of 
$96,845.58. ) 

Mnt. 135. What connection with that company had Mr. Coleman 
and Mr. Best? 

Ans. Mr. Best. I believe, was president of the company ; I think 
Mr. Coleman was a director of the company. 

Int. 136. Will vou state whether Mr. Best, before March 
108 11, 1882, had beer a borrower, as you find, and was indebted 
to the bank ” 

Ans. He was a borrower. He borrowed of the Pacific Bank in 
June, 1581, $20,410. 

Int. 137. Has that amount ever been paid to the bank by Mr. 

dest? 

Ans. The note passed out of the bank by rediscount, but has 
never been paid. 

Int. 138. You mean the Pacific Bank got it rediscounted ? 

Ans. Yes, sir. 

Int. 139. Did thev indorse it? 

Ans. Thev did. 

Int. 140. Will you refer to the record of the directors on the book 
called the “ Directors’ Minutes,” under date of March 1, 1882, and 
read that vote? 

Ans. “Ata meeting of the directors March 1,.1882, voted, That 
Wim. J. Best be paid for his services to this bank up to this date 
$3,000 in cash and paid-up stock of the bank $7,000, being seventy 
shares, and making In all $10,000.” 

Int. 141. Read the vote in regard to Mr. Weeks and the Central 
Bank. 

Ans. “ Voted, That the president be, and hereby is, authorized to 
execute and deliver, in behalf of this bank, a release and discharge 
to Theo. C. Weeks and John. Day of all clains of this bank against 
them or either of them on account of the claims of said bank 
ugainst them, amounting to $1,587,500, In consideration of the pay- 
ment to this bank by said Weeks of checks, certificates of deposit, 
and said Weeks’ note, all amouuting to $705,000, and to gurantee 
said Weeks and said Day from any liability on any and all checks 
which form a part of the consideration of said $1,587,500, said re- 
lease and guaranty to be in form the tenor of the instrument this 
day submitted to this board.” 

Int. 142. Read the other vote also, in regard to the Central Bank. 

Ans. “ Voted, That the president be, and hereby is, authorized, in 
the name and behalf of this bank, to perform the agreement of set- 
tlement made by this bank with the Central National Bank and T. 
C. Weeks by making and delivering to the said Central National 
Bank promissory notes of this bank as therein provided, to wit, 

one for $19,701.32 on six months, one for $50,000 on nine 
109 =months, and one for $350,000 on one year, all dated Jan. 2, 
ISS2, with interest at four per cent. per annum, payable semi- 
annually; also to surrender to said Central National Bank $75,000 
of cheeks, and thereupon to receive the collateral deposited with 
said Central National Bank by this bank, except $50,250 thereof, 
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and also to receive the checks and certificates of this bank held by 
said Central National Bank, except $315,400 thereof, delivered by 
the said Central National Bank to T. C. Weeks and by him deliv- 
ered to this bank, and to execute to said bank a release of all claims 
of this bank on said Central National Bank on receiving a similar 
release from said Central National Bank.” 

Int. 143. Speaking of Mr. Best and his indebtedness to the bank, 
how is it in regard to his goodness pecuniarily or his solveney. 

Ans. I have been unable to collect any money from Mr. Best on 
his obligation. 

Int. 144. I want to know if, after the bank came into your hands, 
he got any portion of the assets of the bank and whether he has got 
them now. 

(Mr. Stone, counsel for defendants, Coleman and Shepard, ob- 
jected.) 

Ans. I placed some assets in the hands of Mr. Best, who, at my 
request, returned all those items, exeept one, which he had collected, 
of 85,000. 

Int. 145. lave vou been enabled to get it? 

Ans. | have got one-half of it so far. 

Int. 146. Now, vou have been estimating the value of the assets 
and stating what you had collected; have you embraced that item 
in what veu have stated as being collected or in the estimate of the 
value of the assets? 

Ans. It simply remains as an uncollected asset on the book, 
$2. 500. 

Int. 147. Will vou state whether, on examination of the books, 
you find, and do the books show, that this amount of stock which 
was voted to be given to Mr. Best for his services was ever transferred 
to him? I refer to thastock named in the vote of March 1, 1882, 
Which has been read—seventy shares. 

Ans. The stock was transferred, but not all to Mr. Best. 

Int. 148. Well, to him or to his order? 


110 (Mr. Stone, counsel for defendants, Coleman and Shepard, 
obiected as'to form.) 


Ans. $1,000 was transferred to him, 83,000 to him as trustee, and 
$3,000 in the name of his children, who, [ believe, are minors. 

Int. 149. Ilas Mr. Bést been into this State since the bank failed 
finally ” 

A. Yes, sir, 

Int. 150. Ilow long was he here? 

Ans. Ife has been here a number of times and a number of days 
at a time. : 

Int. 151. How lately ? 

Ans. I don’t think he has been here since the Ist of January, 
1883—that is, | have not seen him. 

Int. 152. Will vou look at the books and tell us how many shares 
of stock Lewis Coleman held on March 18, 1582, whether these were 
transferred ; and. if so, how soon and to whom ? 
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Ans. I have not the books here to refer to. 

Int. 153. You stated on Saturday that vou made, after you were 
appointed receiver, an examination of the assets of this bank, and 
you have stated that you had the aid of Mr. Whitney, the last 
cashier. When was that examination completed, and will you now 
give the exact figures? You used the word, Saturday, “about.” I 
want the exact figures. 

Ans. Well, the estimate of the value of the assets was made be- 
tween the time I took possession, on the 22d of May, and the first 
part of July, 1882, and on the 11th of July I made a statement to 
the Department of the values of the assets, and gave these figures: 
Of the whole assets the amount good was S648,709.44: doubtful, 
$1,416,792.89; worthless, $1,596,221.17—total, $5,461,725.50. IT made 
a further statement in this letter to the Comptroller of the Currency, 
from which I have quoted the figures I have given, which is dated 
July 11, 1882. T said, “Of the time paper in the bank, $1,895,525.39, 
there has matured to date $1,512,890.53, of which there is past due 
and unpaid at this date $1,463,640.42. The demand loan due and 
unpaid is $582,501.10; total past-due bills in bank July 11, 1882, 

$2.046,141.52" 
11] Int. 154. How much have vou been able to realize out of 
the debts which you then estimated doubtful ? 

Ans. I can’t give the exact figures, but I think very little, if any- 
thing. My recollection is that very little, if anything, has been 
realized from the papers marked doubtful. 

Int. 155. At what value do you estimate them, as near as you can 
judge? 

Ans. If I should get five per cent. out of it I should consider it a 
good colleetion. 

, Int. 156. A fair estimate? 
~ Ans. A fair estimate. 

Int. 157. Is it because of the failures of the men since, or because 
thev had failed before you took the bank ? 

Ans. Thev had failed when [ took possession. 

Int. 158. Did you find that any considerable number of them 
were men of any standing or pecuniary responsibility, so far as you 
have ascertained, when the debts were contracted ? 

Ans. I have stated that the largest of these debtors were men 
without credit and irresponsible. 


(At this point the examination of Mr. Price is suspended for the 
purpose of examining other witnesses.) 


Deposition of Edmund C. Whitney. 


sosTON, June 25, 1883. 
Direct examination by A. A. Ranney, Esq., of counsel for 
complainant: 
Int. 1. Please state vour name, age, occupation, and residence. 
Ans. Edmund C. Whitney; age, forty-seven; residence, Marl- 
boro’; cashier of Lincoln National Bank. 
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Int. 2. Were you ever cashier of the Pacific National Bank of 
Boston ; and, if so, when did you enter upon the duties of that office, 
and when did you cease? 

Ans. The books will give the exact time of the election. I am 
not positive, because I was there a few days before. 

Int.3. You can look at the directors’ book and fix the date. 

112 Ans. (Referring to book.) The record shows that on the 

16th of January a communication was received froin BE. C., 
Whitney, of Marlboro’, accepting the position of cashier. 

Int. 4. Don’t go into all that detail. State when you took pos- 
session of the office of cashier. 

Ans. About the 27th of January, 1882. 

Int. 5. When did vou cease ? 

Ans. On the 20th of May, 1582. 

Int. 6. Had you been cashier of any bank before you went into 
the Pacific? 

Ans. I had been cashier in Marlboro’, Mass. 

Int. 7. How long there? 

Ans. About nineteen vears. 

Int. 8. What were your duties in the Pacific Bank while there ? 

Ans. The duties of a cashier are varied, according to circum- 
stances. ‘The duties of a cashier are not alike in any two banks. 
Naturally, such work 

Int. 9. I don’t care about vour “naturally.” [T ask you what 
duties you attended to in the Pacific Bank, as a matter of fact. 

Ans. I really do not discover the point of the question at all, sir. 
The duties of a cashier are not defined. [can say that I signed 
drafts and checks, certificates of stock and such things as that, and 
many other things that ordinary cashiers do. 

Int. 10. Were you merely ornamental, or did you attend to busi- 
ness and do business ? 

Ans. I attended to the duties of my position as [ found them and 
as [ understood them. ' 

Int. 11. As you say they are not the same in all banks, I want you 
to state what you had to do in that bank personally. 

Ans. As [ say, I signed checks, certificates of stock,and had a gen- 
eral superintendence of the work of the clerks, did the unnecessary 
talking, etc. If you will ask me if I did any certain duties, sir, I 
think I ean tell vou. 


Int. 12. Was the bank doing business when you went into it, the. 


ordinary business of a bank ? 
Ans. The bank had not resumed business, opened its doors for 
business. 
113 Int. 15. Did you, after you went there and before the 11th 
of March, 1582, examine the assets of that bank ? 
Ans. To a certain extent [ did. 
Int. 14. To what extent ? 
Ans. So far as I had time. I did not examine all the assets of 
the bank before accepting the place or commencing my duties. 
Int. Jo. What I asked you was whether you examined the assets 
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of that bank at any time after you went there, before the 11th of 
March, 1882? 

Ans. I can’t tell you, sir. 

Int. 16. Did you afterwards ? 

Ans. I did. 

Int. 17. When? 

Ans. At sundry times. 

Int. 15. When for the first time? 

Ans. I can’t tell vou, sir. 

Int. 19. You, said you examined them some before March 11, 
1882, when you had time. If the bank was not doing a general 
banking business didn’t you have considerable time? 

Ans. Previous to cpening the doors I did almost altogether one 
thing, which was to take the liabilities in the bank, in the shape of 
discounted notes that had been renewed by Mr. Best and others who 
had it in charge, and put them upon the books of the bank—make 
a record, Certain renewals had been made ; renewals, perhaps none 
of which had gone beyond the minutes of the settlements. [ was 
several weeks putting that business properly upon the books of the 
bank. In that sense | may say that I examined the securities be- 
fore the 11th of March. 

Int. 20. When you went there and entered upon your duties as 
cashier did you find things orderly or in confusion ? 

Ans. Very much in confusion. 

Int. 21. How much did you find in the demand loan ? 

Aus. | cannot answer, sir. 

Int. 22. About how much. 

Ans. I cannot answer; I presume the receiver can tell. 

Int. 25. There wasn’t any receiver then, was there? 


114 Ans. No, sir; there has been one since, and he has had the 
yy and the papers, 
Int. 24. Do vou think he could find out on the 25d of May better 


than Be could on the 27th of January, when you went there ? 

Ans. He could find out more satisfactorily than my memory. 
You ask me now for my memory. 

Int. 25. Have you got any memory of what you found there? 

Ans. I should not undertake to state what I found without going 
to the books. 

Int. 26. You understood, didn’t you, that you went into a failed 
bank? 

Ans. Yes, sir. 

Int. 27. You understood that you went in and engaged in the 
work there of seeing whether that bank would go on or resume? 

Ans. No, sir. 

Int. 28. Didn’t you ever examine into that ? 

Ans. Into what? 

Int. 20. Into the state of the bank, with that view. 

Ans. So far as the statement of its condition on the books I did; 
so fur as an examination of the assets I did not. 

Ini. 30. Did you ever, at any time while you were cashier of that 
bank, make a list or a statement of its assets or condition ? 
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Ans. I did make a statement to the Comptroller. 

Int. 31. Did you make out a list preparatory to that? 

Ans. Not that I know of. 

Int. 32. Have you got any list or paper that you can refer to 
showing what the assets of that bank consisted of on the eleventh 
day of March, 1882? 

Ans. No, sir. 

Int. 33. Or about that time? 

Ans. No, sir. 

Int. 34. Are vou able to state what they consisted of ? 

Ans. No, sir. 

Int. 35. Can’t you do it substantially ? 

Ans. No, sir. 

Int. 36. What did you do to ascertain whether the statement that 

you made to the Comptroller was true or not? 
115 Ans. The statement was taken from the books. 
Int. 37. Who took it from the books ? 

Ans. I did. 

Int. 58. The books were kept by whom ? 

Ans. Books kept by the book-keeper. 

Int. 39. Before you went in there or after? 

Ans. Both. 

Int. 40. Did you inquire into the assets of the bank at all to see 
what their value was? . 

Ans. No, sir. 

Int. 41. Did you find an indebtedness of Theo. C. Weeks to the 
bank ? | 

Ans. You mean at what time—any time? It is a matter of faet 
that he was largely indebted to the bank. 

Int. 42. When you went there is the time—during the time up to 
the 11th of March. 

Ans. I gave no thought whatever to the assets of the bank or the 
bank’s indebtedness when I first went there. 

Int. 43. You had been there some months before the 11th of 
March, 1882, hadu’t vou? 

Ans. | went there about the first of February. 

Int. 44. You had been there a month and a half then. Had you 
given no thought to the value of the assets of the bank or the con- 
dition of the bank during that month and a halt? 

Ans. Tsay when I went there IT gave no thought to the value of 
the assets; [ went to work putting renewals upon the books and 
gave my whole time to that; as to the quality of the assets I gave 
no thought; I cannot tell as to the rate when I commenced the ex- 
amination of the assets. You speak of the 11th of March. I can’t 
say Whether at that date or before it 1 had made an examination of 
the assets, because I don’t know. 

Int. 45. My question was whether you, during the month and a 
half while vou were there, before the 11th of March, 1882, gave any 
thought or attention to the assets of the bank with a view to deter- 
mining their value or otherwise? 

Ans. I don’t know, sir. 
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: Int. 46. Did you before the 18th of March, 1882? 
116 Ans. May I ask why vou speak of the 18th of March ? 

Int. 47. I am the interrogator. I wish you would state 
what you know and answer my question; not try to Judge what my 
object is. 

Ans. I cannot undertake to say that on that date or any date vou 
may mention I examined into the quality of the assets—that is, so 
early as that—because I don’t know. 

Int. 48. Did you before the bank opened its doors and pretended 
to commence the business of banking again ? 

Ans. I don’t think I did; I see no reason why I should. 

Int. 49. You say you had been engaged in entering renewals. 
Renewals of what? 

Ans. Renewals of obligations—mostly promissory notes. 

Int. 50. Of the bank, or to the bank ? 

Ans. Due to the bank. 

Jnt. 51. At what time did you make up your statement for the 
Comptroller? | . 

Ans. I should have to refer to it, sir. 

Int. 52. About what time? 

Ans. I should have to refer to it. 

Int. 53. Refer to anything you need to refresh your recollection. 

Ans. It was a report to the Comptroller. I have nothing here to 
refer to. It was a report to the Comptroller by all the banks, but 
what dav I cannot say; I didn’t charge my memory with it. 

Int. 54. At what time, with reference to the time they opened the 
doors and pretended to do business again ? 

Ans. My memory is it was on or about the time of opening the 
doors; I should have to look up the records. 

Int. 55. You did nothing, then, but to look on the book, did you, 
to see what the nominal amounts were as entered there ? 

Ans. | don’t say I did nothing else; | say I made up my state- 
ment from the books. 

Int. 56. What else did you do, if anything? 

Ans. I don’t remember anything. 

Int. 57. Did vou inquire at all as to the value of the debts due 
the bank when you made that statement up? 

Ans. I don’t remember that [ did. 
117 Int. 58. Do you remember what was the amount of de- 
mand loan at that time? 

Ans. No, sir. | 

Int. 59. What had you to do with the indebtedness of Theo. C. 
Weeks to the bank ? 

Ans. Nothing whatever until the time came to put it upon the 
book after settlement. 

Int. 60. When did that time come? 

Ans. I don’t know, sir. I shouldn't undertake to give dates of 
anything. All these things are matters of record. I did not charge 
my memory with them, and should not think of giving dates. 

Int. 61. Look at the record, if you wish to, and refresh your 
memory. 
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Ans. It would not be in any book here. It would be the daily 
balance book. 

Int. 62. Did you have anything to do with the settlement with 
Mr. Weeks as finally made ? 

Ans. No, sir. 

Int. 63. Who did attend to it? 

Ans. I think there was a committee chosen by the directors. 

Int. 64. Is there anything that you did learn about that bank 
while you were there ? 

Ans. Whi, ves, sir; I learned things about the bank. 

Int. 65. Well, what? 

Ans. Well, is that all, sir? In what direction ? 

Int. 66. Answer it in your own way. [lave you any other answer 
to make? 

Ans. I learned on or before the 20th of May that the bank was not 
solvent and could not proceed. 

Int. 67. How did you find it out ? 

Ans. | found it out from the fact that the obligations due the bank 
were not paid, to a very large extent. 

Int. 68. Is that the only way you found it out? 

Ans. Well, I think that, perhaps, was suflicient to my mind. It 
is impossible for a bank to go on without furids and notes not being 

paid. 
1158 Int. 69. Then you did not have funds to pay anything 
with—you found that out, did you? 

Ans. No, sir. ‘That was jot so. 

Int. 70. You found you had not anything to pay your debts, didn’t 
you. 
Ans. I don’t know why every obligation was not paid up to the 
day of its suspension. 

Int. 71. Ifso why didn’t you pay your debts? 

Ans. The debts were ‘paid. 

Int. 72. The whole of them?  Ifadn’t you been sued in three or 
four cases ? 

Ans. The bank’s funds had been trusteed. 

Int. 73. Haven’t you been sued in three or four cases and the 
funds of the bank attached ? 

Ans. [am not particularly familiar with the law in regard to 
that. 

Int. 74. Don’t you know that you were sued ? 

Ans. I know we were trusteed—our. funds were trusteed. 

Int. 75. You knew you were sued, didn’t you ? 

Ans. As I say, [am not strictly acquainted with the exact form 
of such proceedings. 

Int. 76. Did you know that Mr. Mixter had a claim against the 
bank ? 

Ans. I think I did. 

Int. 77. Did you ever see his certificate of deposit ? 

Ans. I don’t know. 

Int. 78. Did he present it for payment ? 

Ans. I don’t know. 
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Int. 79. Did you ever know of a certificate of deposit that Mr, 
Demmon had ? 

Aus. I think there were two Demmons who had certificates of 
deposit. 

Int. SO. Did you pay them ? 

Ans. I think that is a matter of record, sir. 

Int. $1. Did you pay them ? 

Ans. I don’t know. 
119 Int. 82. Didn’t they sue them and trustee the Maverick 
Bank ? ; 

Ans. It is my impression. 

Int. 85. Impression what ? 

Ans. That a certain Mr. Demmon trusteed the funds of the bank, 

Int. S4. Didn’t you know that Demmon had a certificate of de- 
posit against the bank ? 

Ans. Yes. 

Int. 85. You didn’t pay it, did you ? 

Ans. Idon’trememberall the particulars of the ease; I think there 
were two Demmons who had certificates. 

Int. 86. You didn’t pay them, did you? 

Ans. I don’t know, sir. 

Int. 87. Were they on demand ? 

Ans. If they were certificates of deposit I presume they were. 

Int. 8S. Did Mr. Whitney have some, too? 

Ans. I think he did. 

Int. 89. Did you pay them ? 

Ans. I think they were not paid. 

[nt. 90. They were on demand, weren't they ? 

Ans. On demand? I never saw one that was not. 

Int. 91. Then vou did not pay all the debts, did you? 

Ans. Yes, sir: all that were understood to be just debts. 

Int. 92. Did you ever see them to see? 

Aus. I think I did. 

Int. 93. Hadn’t the bank been renewing this indebtedness—ex- 
tending it? 

Ans. The parties to whom the bank was indebted had extended it. 

Int. 94. While you were there in the bank didn’t the bank ask 
its creditors to extend the debts? 

Ans. Yes. 

Int. 95. What was done while vou were there about paying the 
debts of the creditors of the bank—whether they were paid or an 
arrangement was made whereby they were paid part and extended 
the balance ? 

Ans. Well, that is a matter of record. A circular was is- 
120. sued and a certain amount of the deposits was extended by 
the depositors tor three certain times. 

Int. 96. What was it? 

Ans. It was done, most of it, before I went there. It is perfectly 
a matter of record and I should not care to state. 

Int. 97. Were you not aware that the bank only paid a third of 
the debts and extended the rest six and twelve months? 
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Ans. I don’t think that was the case at all. I think that certain 
of the depositors extended their entire deposit, payable in three in- 
stalments, and that when the first instalment became due on the 
extended accounts the bank paid it. 

Int. 98. When did it become due ? 

Ans. I think the Ist of May. That is a matter of record. 

Int. 99. What became of the $740,000, and more, that you col- 
lected of the shareholders on the assessment laid in January ? 

Ans. I don’t understand the question. 

Int. 100. It appears that there were some $740,000, or thereabouts, 
collected by assessing the shareholders of the bank, and it was paid 
in in money before the bank opened, May 18; what became of that 
money ? 

Ans. The books of the bank will show. 

Int. 101. “The books of the bank will show ;” don’t you know ? 

Ans. Why should I know? [| mean the books of the bank give 
the exact statement of what was done with the money. 

Int. 102. Well, generally, what was done with the money ? 

Ans. It was charged to new capital. . 

Int. 108. Where did it go to; | don’t care where it is charged; where 
did it go to”? 

Ans. To the funds of the bank. 

Int. 104. Well, where did the funds of the bank go to? 

Ans. To pay the obligations of the bank. 

Int. 105. What obligations of the bank? 

Ans. The depositors, | suppose. 

Int. 106. It went to pay the debts that were due when the bank 
failed, Nov. 18, 1881, didn’t it? 

Ans. I presume so, in part. 

Int. 107. Where did the rest go to? 
121 Ans. I don’t know, sir: the books of the bank will tell. 
Int. 108. Ilow much salary did you get in that bank ? 

Ans. $3,500. 

Int. 109. Who was the active man in attending to the business of 
that bank besides vou, if you were not ? 

Ans. The president, largely. 

Int. 110. Who was the president? 

Ans. Lewis Coleman. 

Int. 111. You drew all the checks and drafts, didn’t you, for that 
bank ? 

Ans. I can’t say that T did. 

Int. 112. Well, who else did it if you didn't ? 

Ans. The president. 

Int. 113. Did the president draw the checks of that bank ? 

Ans. Certainly. [don’t say that he did; I sav that he could. 

Int. 114. Did he, in the course of business, draw checks of the 
bank ? 

Ans. I don’t know, sir. 

Int. 115. Did your bank get admitted to the clearing house while 
you were there? } 

Ans. No, sir. 
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Int. 116. Did you try to? 

Ans. Yes, sir. 

Int. 117. And were refused ? 

Ans. Yes. 

Int. 118. Did other banks take the checks of your bank and pay 
them where they were vour obligations ? 

Ans. Yes, sir: I think they were very glad to. 

Int. 119. Will you refer to the record of May 20, 1882, and see 
whether that is in your handwriting? 

Ans. Yes, sir. 

Int. 120. Will vou read that vote, which is already in evidence, 
and then tell whether it is true or not? 

Ans. “And whereas, from the date of resumption, a majority of 
said banks have uniformly and systematically treated it as not de- 
serving their confidence and support, and have regularly refused to 

accept checks upon the Pacific Bank, and in several instanees 
122) have declined to accept checks of the eashier of said bank 
upon other banks in which it had ample funds.” 

In those last days there were instances in which the cashier’s 
checks were declined. 

Int. 121. It says “ uniformly.” 

Ans. That is the directors’ record ; it is not mine. 

Int. 122. Did you write that vote? 

Ans. I did not. 

Int. 123. Who did ? 

Ans. | don’t know, sir. 

Int. 124. Wasn't it handed to you in writing ? 

Ans. I have no doubt it was. 

Int. 125. You were the recording officer ? 

Ans. Yes, sir. 

Int. 126. Will you look at it and see who offered that vote ? 

Ans. It savs Messrs. Best and Stone. 

Int. 127. Best and Stone, were they directors ? 

Ans. No, sir; I understood they were counsel. 

Int. 128. Ilow did they happen to be in your directors’ meeting 
offering resolutions? 

Ans. I understood them to be counsel for the bank, and author- 
ized to. 

Int. 129. Did you tell them that wasn’t true when that was offered ? 

Ans. I don’t remember. 

Int. 130. Did it occur to you at that time, when that was offered, 
and you recorded it, that it was not true? 

Ans. I don’t think it did. 

Int. 131. Was it true or not? 

Ans. [ think it was; as I said, I think, during the last days, my 
checks were refused. 

Int. 152. Well, now, at that time, do you think you had assets 
enough to pay your debts? 

Ans. No, sir. 

Int. 183. You joined Mr. Price after he was appointed receiver in 
making an estimate of the value of those assets, didn’t yuu? 
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123 Ans. Yes, sir. 
Int. 154. And put it on a book? 

Ans. Yes, sir. 

Int. 185. Will you see if that is the book ? 

Ans. Yes, sir. z 

Int. 136. Mr. Price has given the result of that examination; did 
you make it according to your best judgment at the time? 

Aus. | did. 

Int. 137. And with a liability of over $2,000,000, and with assets 
to the value of $600,000, you thought your bank was solvent then ? 

Ans. The day that vote was passed ? 

Int. 158. Yes. 

Ans. No, sir. 

Int. 159. Do you think that is a true reason for that vote to stop, 
or Was it because you were so deeply insolvent you could not have 
gone on any Way ? 

Ans. I-think that I reported to the directors directly, and through 
Mr. Best, that the bank, in my judgment, was insolvent, and in con- 
versation said that it could not go on longer without additional 
funds, especially as the notes maturing that day were not paid, when 
I had supposed they were good, 

Int. 140. Had you lost any money since the doors were opened by 
any loan ? 

Ans. I don’t reeall that we had. 

Int. 141. Do vou remember any money you had lost, after the 
eighteenth day of March, 1882, when you opened the doors, up to 
the twentieth day of May, 1882? Do you know of any money you 
had lost on loans made during that time ? 

Ans. I don't remember any. 

Int. 142. Then the insolvent condition of the bank when you 
stopped was not in consequence of any loans you lad made or losses 
which you had suffered after you opened the doors? 

Ans. No, sir. 

Int. 143. Had anybody owing the bank failed between the 18th of 
March, 1582, and the 20th of May, 1882? 

Ans. Thev had failed to pay, 
124 Int. 144. Undoubtedly; but had they failed in business ? 
Ans. I don’t know. 

Int. 145. You don’t know anybody, do you ? 

Ans. I don’t recall anybody. 

Int. 146. If vou know a single man who failed after the 18th of 
March, before the 20th of May, who was owing your bank on the 
Sth of March, 1SS2—if you know any man who failed during 
that time, supposed to be good betore, tell who he was. 

Ans. Well, what do vou mean by “ failing?” They failed to pay 
their notes, if that is failing. 

Int. 147. Don’t vou know what failing is ? 

Ans. I had supposed it was that. In that sense,a good many 
failed. 

Int. 148. They had failed before, hadn't they ? 

Ans. I don’t know that they had. 
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Int. 149. Name any men who failed to pay their notes, and let us 
see who they were, and whether they were men in business or had 
any means. 

Ans. I recall Mr. Fowle. 

Int. 150. How much did he owe the bank ? 

Ans. I don’t know; I should say a quarter of a million or up- 
wards. | 
Int. 151. How much “ upwards?” 

Ans. I don’t know. 

Int. 152. Did you have any security ? 

Ans. We had notes. 

Int. 155. Whose notes? 

Ans. Ditferent notes. | 

Int. 154. His own notes or other people’s notes? 

Ans. My impression is that he was promisor on some and in- 
dorser on some. 

Int. 155. You had his name as indorser and promisor; was it 
spelled backwards on any of them? 

Ans. Mr. Benyon, perhaps, could give you some information on 
that. 

Int. 156. Mr. Benyon wasn’t there? 

Ans. Mr. Benyon was there. 
125 Int. 157. What, after the 18th of March or the 20th of 
May” 

Ans. Not after the 20th of May, I guess. He was there all along 
through March. 

Int. 158.. You were not taking his notes'then, were you ? 

Ans. He made a good many notes. 

Int 159. What! he did? 

Ans. Yes, sir; not notes of hand, but memorandum notes. 

Int. 160. On what? 

Ans. Ile was assisting Mr. Best in the adjustment and settlement. 

Int. 161. Did he and Best get up that statement about the condi- 
tion of the bank about the ISth of March? Did Benyon help Best 
get up that statement which you swore to and sent to the Comp- 
troller? 

Ans. I think I told you how that was made. 

Int. 162. Did Benyon help Best make up that statement which 
you swore to and sent to the Comptroller ? 

Ans. I don’t know whether you want to trifle or not. I have 
already told you that [ made that from the books of the bank. 

Int. 163. Did Benyon help you ? 

Ans. No one helped me. 

Int. 164. Did Best help you ? 

Ans. No one helped me; that was my business. 

Int. 165. What did you mean by Benyon helping Best? What 
did he help him do? . 

Ans. Mr. Benyon was for a long time in the directors’ room with 
Mr. Best, giving him information in regard to a settlement—certain 
facts that helped to a settlement. 

Int. 166. How soon did he leave for Canada or parts unknown ? 
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Ans. I don’t know, sir; I don’t think there is any record of it. 

Int. 167. Do you know who got him off? 

Ans. No, sir. 

Int. 168. Do you know who pays his expenses ? 

Ans. No, sir; I think if I had been receiver instead of Mr. Price 
he would not have gone. 

Int. 169. You wanted to get the receivership ? 

Ans. I did. 

Int. 170. Was it because you knew so much abont the bank ? 
126 = After you got in there, how soon did you look up those assets 
to see what they were worth ? 

Ans. I don’t know, sir. 

Int. 171. Did you do it at all? 

Ans. I looked them through with great thoroughness. 

Int. 172. By daylight or candle light ? 

Ans. Both; for, while we had gas, we did burn candles. 

Int. 173. Now, tell us how soon after the doors were opened you 
looked into those assets to get at their value ? 

Ans. I did it almost continuously, sir, up to the time that I re- 
ported to the directors, on the 20th of May. 

Int. 174. Continuously, all the time? 

Ans. Whenever | could get time from the ordinary duties of the 
position. 

Int. 175. You mean you were looking at them all the time? 

Ans. All the time. 

Int. 176. You never got a chance to come to a conclusion until 
you were nearly out of funds, | suppose; is that so? 

Ans. ‘That is your presumption. 

Int. 177. Is it true or not? 

Ans. I did not state anything like that. 

Tut. 175. When did you look them through enough to come to a 
conclusion ? | 

Ans. | don’t know. 

Int. 179. Try and fix a time. 

Ans. The principal fact that impressed my mind in regard to the 
quality of the notes was that on the 20th of May a half million, 
more or less, came due, and [T had been assured, and the directors 
had, by Fowle and others, that they were good, and they would be 
paid. My duties were such that [ had no possible way of ascertain- 
ing how good those notes were. 

Int. 180. You did not try to ascertain, did you ? 

Ans. I tried to do my duty, as [ understool it, and as I had 
time. 

Int. 181. Will you look at the books and tell me what day it was 
that Mr. Fowle resigned as director ? 

Ans. [Lis resignation was accepted on the 20th of April. 
127 Int. 152. Fowle had, then, resigned on the 20th of April? 
What was that for? | 

Ans. | don’t know, sir. 

Int. 183. That was a month before the bank finally failed ; hadn't 
his notes become due then and he failed to pay them? 
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Ans. His notes had become due and had been renewed. 

Int. 184. How many times had those notes of Fowle been renewed ? 

Ans. I don’t know. 

Int. 185. According to your best recollection ? 

Ans. I don’t know anything about them. 

Int. 186. They were notes that were given before the bank opened 
on the 18th of March? 

Ans. They were notes that had matured before that time; had 
not been paid, and had been renewed. 

Int. 187. Did you look to see how many times they had been re- 
newed ? 

Ans. No, sir. 

Int. 188. Did you inquire to find out why it was that one man, 
without any security, was loaned a quarter part and more of the 
whole capital ? 

Ans. No, sir. 

Int. 189. Didn’t you know that was against the law? 

Ans. I know the law. 

Int. 190. Didn’t you know that was against the law? 

Ans. I don’t know, as a matter of fact, to-day whether he did or 
did not act according to the letter of the law. 

Int. 191. How much dves the law allow to be loaned to one man? 

Ans. It allows 20 per cent. of the capital on notes of one man, 
accommodation paper, made paper, exactly alike. Of course a man’s 
name may be in a bank for its entire capital legally. 

Int. 192. He was on, as maker or indorser, you say, for over a quar- 
ter of a million without security. What was his business ? 

Ans. I didn’t know anything about him. 

Int. 193. What property did he have” 

Ans. | didn’t know anything about it. 
128 Int. 194. Where did he live? 
Ans. I understood he lived in Newton. 

Int. 195. While you were cashier did you make any inquiry about 
him to see what he had got to make those notes good ? 

Ans. No, sir; cashiers do not make loans. 

Int. 196. Or why it was he was renewing them ? 

Ans. No, sir; it was none of my business. 

Int. 197. What other man’s paper was there to the amount of half 
a million that was not paid ? 

Ans. I don’t know; Mr. Price can tell you readily. 

Int. 198. Can you? 

Ans. No, sir. 

Int. 199. Do you remember any ? 

Ans. No, sir. 

Int. 200. What other resources were you relying upon to pay half 
a million of money on the 20th of May ? 

Ans. Relying on notes that were inaturing on that day. 

Int. 201. What notes were they ? 

Ans. I don’t know, sir. 

Int. 202. Some that you had taken while you were there? 

Ans. No, sir. 
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Int. 203. Failed paper, wasn’t it? 

Ans. They failed to pay that day. 

Int. 204. It was failed paper before that, wasn’t it—renewed ' 
paper ? 

Ans. I don’t know; it was renewed paper ; yes, sir. 

Int. 205. Whose was it? 

Ans. I don’t know. 

Int. 206. Can't you tell us somebody ? 

Ans. No, sir. 1 can turn to the books, if they are here, very * 
readily. 

Int. 207. Turn to them, and tell me who they were. 

Ans. $5,575.73; W. L. Libby; indorsed, Ek. M. Fowle; 20th May. 

82,600; John D. Fowle; indorsed, E. M. Fowle. 

$4850; W. J. Roberts ; indorsed, Ik. M. Fowle. 

$2,041; Wm. G. Miller; indorsed, E. M. Fowle. 
$2,041; T. A. Hale; indorsed, R. R. Fiteh, BE. M. Fowle. 
$3,044. 67: - I. M. Fowle; indorsed, W. J. Roberts. 
1934.99: LF. M. Fowle: indorsed, W. J. Roberts. 
. MM. Fowle : indorsed, W. J. Roberts. 

2 324.51; EK. M. Fowle; indorsed, W. J. Roberts. 

$6,245.75; I. M. Fowle; indorsed, W. J. Roberts. 

$5,164; EF. M. Fowle; collateral, New York Real Estate [mprove- 
ment Company. 

$5,164; EE. M. Fowle; collateral, New York Real Estate Improve- os 
ment Company. 


Tr an 


£f2 «fo 
~_ 
to 

eee 

oy 


(By the examiner :) 


Int. 208. Can you not give the ¢ Aggregate maturing on the 20th of 
May, 1882, and not paid at maturity’ That will probably be satis- 
factory. 

Ans. According to this list there were $295,427.94. 


(By Mr. Ranney :) 


Int. 209. At that time all the $740,000 collected of the share- 
holders on the assessment that you had got in capital or to restore 
the capital was gone, wasn’t it? 

Ans. Well, sir, the bulk of it was gone, the deposits had decreased, 
and it was paid out to depositors. 

Int. 210. So that you got out of the stockholders $740,000, and 
used it all to pay the depositors, did vou? ! 

Ans. I did not say that, sir; the books of the bank show what the 
transactions were. 

Int. 211. How happened it that there were only about $2,000 of 
it left when the bank went into the hands of the receiver, if it had 
not been paid out? 

Ans. Of course it was paid out; vou asked me if it was paid to 
depositors ; it Was paid in the ordinary business of the bank, which 
the books will show. 

Int. 212. To whom was it paid if it was not paid to depositors ? 
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Ans. I don’t say whether it was or was not; I say the books of the 
bank show what was done with the money. 

Int. 213. How soon after the 18th of March, when the bank opened 
again, did you speak to Mr. Coleman about how you found the 
bank ? 

Ans. I don’t know, sir. 

Int. 214. You did speak to him about it, didn’t you? 

Ans. I don’t know that I did. 
130 Int. 215. Didn’t you tell him that you found it pretty bad ? 
Ans. I don’t know. 

Int. 216. Won't you refresh your recollection and see if you didn’t ? 
Didn’t you speak to Mr. Price about it ? 

Ans. I don’t know, sir. 

Int. 217. You don’t know whether you did or not? 

Ans. No, sir. 

Int. 218. Have you lost your memory since you went out of the 
bank ? 

Ans. I trust not, sir. 

Int. 219. Can't you remember whether you spoke to him or not? 

Ans. I should be very cautious in making any statement without 
memoranda, or any chance to examine—very, indeed. 

Int. 220. Didn’t you have any chance to examine’? 

Ans. J ‘* speaking of my chance this minute. 

Int. 221. Didn't you, after you went in there as cashier, have a 
chance = examine and learn the condition of that bank ? 

Ans. I did. 

Int. 222. Didn’t you have some pride about it, as you were going 
in there as cashier, to see what the condition of the bank was ? 

‘Ans. I had pride, sir. 

Int. 225. Didn’t you look to see? 

Ans. I didn’t. 

Int. 224. You knew it was a failed bank ? 

Ans. t beet I knew it was a suspended bank. 

Int. : You knew it had a bad reputation, didn’t vou ? 

Ars. 1 ede it was suspended, 

Int. 226. Didn’t vou know it had a bad reputation ? 

Ans. I knew that Mr. Benvon had a bad reputation; I didn’t 
know anything about the bank’s reputation; [only knew that the 
Comptroller decided to Open it, and that the directors and Colonel 
Needham told me that, in their judgment, it was solid and solvent, 
and | resigned a life position to take it; [said to them, “I cannot 
examine this bank without taking weeks of time,and I cannot do it, 
and I cannot accept vour invitation unless you tell me that vou be- 
lieve itis solvent,” which they did. 

131 (Mr. Ranney objects to the answer as not responsive to the 
question.) 


Int. 227. You say that vou i ‘w that Mr. Benyon had a bad repu- 
tation. You knew that he was charged with fraud, too, in the man- 


agement of that bank, didn't vou? 


Ans. I should not say that. 
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Int. 228. Didn’t you hear that he was charged with fraud in the 
management of that bank ? 

Ans. I heard a great deal. 

Int. 229. Didn’t you hear that he was charged with fraud in the 
management of that bank ? 

Ans. I don’t know, sir. 

Int. 230. Don’t vou know whether you did or not ? 

Ans. I knew what his general reputation was; I didn’t know par- 
ticularly that he was charged with fraud. 

Int. 231. Did you take the papers up in Marlboro’, before you 
came here ? 

Ans. | om, sir; the Advertiser and Transcript. 

Int. 232. Did you read them ? 

Ans. [ did. 

Int. 233. Didn’t you find the bank in great confusion when you 
came into it? 

Ans. Yes, sir; the assets were in great confusion. 

Int. 234. Did you try to reduce them to order ? 

Ans. I did. 

Int. 235. Did you succeed ” 

Ans. om paratively, I did. 

Int. 256. Didn’t you find out what the condition of the bank was 
then ? 

Ans. I did, in time. 

Int. 237. When did you find out and speak to Mr. Coleman about 
it? 

Ans. I don’t remember speaking to Mr. Coleman. 

Int. 258. Or to anybody ? 

Ans. I don’t remember speaking to anybody. I spoke to the di- 
rectors at a board meeting. 

Int. 239. What time did vou find out? 
132 Ans. I don’t know the date sir. 
Int. 240. As near as you can state, when did you find out 

after the doors opened? 

Ans. I satisfied myself it was insolvent. 

Int. 241. How soon after the doors opened ? 

Ans. I don’t know; but on the 20th of May. 

Int. 242. Didn’t you before that? 

Ans. [ had very strong suspicions; I didn’t satisfy myself. 

Int. 245. When did vou have “ strong suspicions ?” 

Ans. I had them two or three weeks before, as [ had approached 
a careful examination of the assets. 

Int. 244. [low soon did vou approach it ? 

Ans. I don’t know. 

Int. 245. As near as you can ? 

Ans. I think my mind for two or three weeks before my report to 
the directors had been fixed. 

Int. 246. When did vou fix the report to the directors? 

Ans. I reported to the directors the 20th of May. 

Int. 247. A written report ? 

Ans. No, sir. 
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Int. 248. Now, when did you suspect ? 

Ans. I suspected after I had time to examine the securities. 

Int. 249. How soon did you have time ? 

Ans. I don’t know. 

Int. 250. As near as you can ? 

Ans. I can’t tell; I give you my impression ; two or three weeks 
I had been growing fearful, suspicious. 

Int. 251. Didn’t vou when Fowle resigned ? 

Ans. No, sir—that is, I don’t know. 

Int. 252. Don’t you know that he resigned in disgust—even he? 

Ans. I heard that he was invited to resign by the directors. 

Int. 253. You knew it at that time? 

Ans. I heard so. 

Int. 254. If you knew he was invited to resign and did resign on 
the 20th of April vou did not expect he would pay his debts after 
that, did you? 
| Ans. I had no reason to suppose he wouldn't. He assured 
133 meon the 20th of May (the day those notes matured) that 

they would all be paid, with the same certainty and absolute- 
ness that any man ever told me in his life. 

Int. 255. What did they ask him to resign for? 

Ans. I don’t know. 

Int 256. What was the trouble? 

Ans. I don’t know. 

Int. 257. What other directors resigned after you went into the 
bank? 

Ans. I don’t know. 

Tint. 258. Do vou know whether any more resigned after you went 
in there, after the 18th of March, when the doors were opened ? 

Ans. I will read the records if you wish me to. 

Int. 259. I ask you, of your own knowledge, didn’t you know any- 
thing except what was on the records? 

Ans. Not but very little, sir. 

Int. 260. Did you know anything of the truth of what was put on 
the records? 

Ans. Very little. 

Int. 261. At whose request was anything put on the records? 

Ans. I received memorandums from the clerk of the board, which 
| copied. 

Int. 262. Was it at anybody’s request that so much of this stuff was 
put on the record? 

Ans. I received a memorandum of the doings of the board of di- 
rectors made by the clerk of the board acting at the time. 

Int. 263. Who was the clerk ? 

Ans. The records will tell. 

Int. 264. Don’t you remember 

Ans. No, sir. 

Int. 265. Then you certified to records when you were not present 
at the meetings, did you ? 

Ans. No, sir. 

Int. 266. Some of these records are signed by you ? 
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Ans. Certainly they are,and I made them 
Int. 267. Then you did meet with the directors, did you ? 
154 Ans. I did sometimes when I was clerk of the board; not 
at other times. 

Int. 268. Did you ever sign a record where you were not present 
at the meeting ? 

Ans. No, sir. 

Int. 269. I thought you said you received the minutes from the 
clerk of the board and put them on the records, 

Ans. I did; John Fallon or J. H. Baker. 

Int. 270. And you signed ,it ? 

Ans. I wrote it into the book and he signed it; simply to aceom- 
modate him. 

Int. 271. Your bank voted to close its doors on the 2Uth; what 
did you do Monday morning, the 22d? 

Ans. Did nothing. 

Int. 272. On the 20th two of the directors started for Washington 
to get a receiver er and they recommended your appoint- 
ment as the receiver ? 

Ans. Yes, sir. 

Int. 275. Didn’t you, on Monday morning, take $14,000 or 815,000 
or thereabouts of the assets of the bank and put them somewhere? 

Ans. | took some checks. 

Int. 274. To what amount? 

Ans. I don't know without seeing the figures. 

Int. 275. To about what amount? 

Ans. I don’t know, sir. 

Int. 276. Can’t vou give us some idea of it? 

Ans. No, sir; [ shouldn't guess at anything; there is nothing 
here that shows ; Mr. Price ean tell. 

Int. 277. Mr. Price. Did you go to the bank Monday morning ? 

Ans. Yes, sir. 


Int. 575. Didn't you have there at that time a certain amount of 


checks ? 

Ans. I did; T was the eashter; I had the property of the bank. 

Int. 279. What did vou do with those checks ? 
135 Ans. [ put them in the hands of a responsible bank offieer 
In Boston for collection for the receiver to be appointed, 

Int. 280. What did you do with them is the question ? 

Ans. I put them into his hands for collection for the receiver to 
be appointed. 

Int. 281. Into whose hands? 

Ans. A responsible bank officer, the cashier of the National Se- 
curity Bank. 

Int. 282. You delivered them to the Security National Bank ? 

Ans. I delivered them to the cashier of the National Security 
Bank for collection for the receiver to be appointed. 

Int. 285. Did you give them to him as an individual or in his 
official capacity ? 

Ans. I gave them to him as the cashier of the National Security 


Bank. 
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Int. 284. You considered that as dealing with the bank, didn’t 
you ? 

Ans. I don’t understand the question. 

Int. 285. Didn’t you consider that as giving them to the bank if 
you gave them to the cashier of that bank in his official capacity ? 

Ans. Certainly; I considered that I gave them to the Seevrity 
Bank through its proper officer, as I understood it, for collection for 
account of the receiver to be appointed. 

Int. 286. Didn't you know at that time that the Pacific National 
Bank was owing the Security Bank ? 

Ans. No; not as a matter—I gave no thought to it. 

Int. 287. You gave no thought to it? 

Ans. No, sir. 

Int. 288. Didn’t you know that the Security Bank at that time 
held a certificate of deposit against the Pacific Bank ? 

Ans. I didn’t think of it. 

Int. 289. Didn't you know it? 

Ans. I know as a matter of fact, as you recell it, that they did. 

Int. 290. And that was a certificate of deposit on demand, wasn’t it ? 

Ans. No, sir; it Was not. 

Int. 201. What was it? 
156 Ans. It was an extended certificate, payable at a certain 
time. 

Int. 292. When did you extend it? 

Ans. Extended it like all the others. 

Int. 205. Was it extended after you commenced business on the 
18th of March? 

Ans. | think so; ves, sir. 

Int. 204. Then that was an obligation that you had not paid when 
it was due, but gave a new one? 

Ans. Part of it was paid the first day of May. 

Int. 205. After the 18th of Mareh, 1852, when the bank opened, 
vour bank, the National Pacific Bank, extended to the Security Bank 
a certificate of deposit which they had in part paid—that is, you paid 
a third and extended the other two-thirds ” 

Ans. No, sir; we didn’t extend it; we had nothing to do with it. 

Int. 296. Well, got it extended ? 

Ans. No. sir; the Security Bank extended their claim for three 
separate, certain, fixed dates for three separate amounts. 

Int. 207. What were they ? 

Ans. One-third four months from Jan. 1; one-third eight months 
from Jan. 1; one-third twelve months from Jan. 1, 1882; and the 
Ist of May they presented their certificate and received one-third. 

Int. 298. After the 18th of March, after your bank opened, did the 
Security Bank make an extension of the certificate of deposit? 

Ans. They made it as of date of Jan. 2, 1SSz. 

Int. 209. What do mean, that they made it after the 15th of March, 
as of a prior date ? 

Ans. I don’t know when they made it; I was not there. 
Int. 300. It was not done while you were in the bank? 
Ans. I don’t think it was. 
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Int. 301. Do you know? 

Ans. No, sir. 

Int. 302. You knew that they had such a certificate of deposition 4 
on the 22d of May, didn’t you? 

Aus. I do know it; yes, sir. 


Int. 303. Did you know it? : 
Ans. I did know it; I knew it at the time. 3 

137 Int. 304. And knowing that they had such a certificate 
against vour bank you went and deposited the checks you ~ 


had with them ? 

Ans. I had no one to collect the checks, and I took them to that 
bank for collection on account of the receiver to be appointed and 
put it in writing. 


Int. 305. Did you deposit them? That was the question I asked > 
you. | a 
Ans. Yes, sir; I have said so several times, as the agent of the ‘i 
receiver. ; 
t 


Int. 306. You knew immediately afterwards that they claime it 
to set it off? 

Ans. I knew within a short time; yes, sir. 

Int. 807. Llow soon ? 

Ans. 1 don’t know; eight or ten days. 

Int. 308. Did you put any funds anywhere else? 

Ans. No. 

Int. 809. What did’ you do with the rest of the funds? 2. 

Ans. Everything remained locked up. 

Int. 310. About how much was it in amount that you carriea to 
the Security Bank ? 

Ans. I don’t know; the receiver can tell. 

Int. S11. Can’t you give us some idea ? 

Aus. No, sir. 

Int. 512. Can't you tell whether it was five cents or 310,000 ? 

Ans. I can’t tell whether it was $10,000 or 315,000, 

Int. 313. Will you swear it vas over S1O,Q00 ” 

Ans. | won't swear to anything. 

Int. S14. Will you swear it was over $5,000 ? 

Ans. No, sir. 

Int. 515. Will you swear it was over 31,000? 

Ans. I won’t swear to anything; the receiver ean tell. 

Int. 316. You pretend you have no remembrance of any such 
transaction as that,so that you can give us the amount of the checks - 
you took there? 

Ans. I don’t pretend to anything; I simply say that the books 
are on the table. [did not charge my memory with it. [have had 

a great deal of business since I was there. There is no reason 
1388) sowhy IT shonld undertake to give figures when you can get 
then from the books. 

Int. 3517. By whose directions did you take these funds to the Se- 
curity Bank? 

Ans. Nobody’s. 

Int. 318. Do you remember talking with the president about it? s 


“ee ~ 


j 
* 
. 
¢ 
; 
' 


LEWIS COLEMAN ET AL. 
Ans. I don’t know. | 
Int. 519. Don’t you remember whether you did or not? 

Ans. I know I talked with Mr. Stone, and I think two of the 
directors were present; their names I cannot give. 

Int. 520. Wasn't Mr. Coleman present ” 

Ans. I don’t know. 

Int. 321. Don’t you know Mr. Coleman was a director of the Se- 
curity Bank once? 

Ans. When? 

Int. 322. Don’t you know he was connected with the bank ? 

Ans. I remember hearing so. 

Int. $23. You cannot remember the names of the directors with 
whom you talked? 

Ans. No, sir; I advised with Mr. Stone; he was the attorney that 
the directors had left. 

Int. 324. Before you carried them there? 

Ans. No, sir. 

Int. 325. Did Mr. Stone know that the Security Bank had a cer- 
tificate of deposit against your bank ? 

Ans. I don’t know. 

Int. 326. Now, I put it to you again: Did you advise with him 
before you carried them there in the first instance? 

Ans. No, sir. 

Int. 327. With whom did vou advise before you carried them 
there? 

Ans. Nobody. 

Int. 328. None of the directors? 

Ans. Nobody; I did my duty, as I understood. 

Int. 329. Had you paid the Security Bank before that part of their 

certificate of deposit ? 

139 Ans. I think they had collected one-third of the amount 

due on or about the first of May. 

Int. 350. So that you paid it? 

Ans. I paid it. 

Int. 331. You knew, therefore, that they had it? 

Ans. Yes, sir. 

Int. 332. Had you had an account with the Security Bank, too? 

Ans. Yes, sir; | had sent checks to them every day after we opened, 
just as I did that day. 

Int. 333. But you did that after the directors had voted not to 
open your bank again. They voted on Saturday, the 20th, not to 
open it, and you had closed the door, or they had closed them, and 
yet vou «id it? 

Ans. Yes, sir; but I did it differently ; before that I gave them to 
them for cash and used the cash that day; that day I gave them to 
them for collection on account of the receiver. 

Int. 834. So that it would create a debt from them to your bank? 

Ans. Create a debt from them to the receiver. 

Int. 335. Instead of getting the money as you had previously done 
this time you went and delivered them there for collection, so that 
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the result would be, if collected, to create a debt of the Security 
Bank to your bank ? 

Ans. I gave them to the cashier with the absolute statement and | 
put it in writing that he should collect for the receiver to be appointed i 
and pay the money to him when he should be appointed, absolutely 
repeated in the presence of Mr. Stone. Ile received them as my 
avent for collection for the receiver to be appointed and it was so 
stated repeatedly. 

Int. 356. That you remember perfectly ? 

Ans. I do. 

Int. 337. Will you try to recollect it hereafter? 

Ans. I will. — ; 

Int. 338. How recently have you seen Mr. Best? 

Ans. I don’t know. 

Int. 339. Were you there when Mr. Best examined the assets of 
the bank just before the bank was opened, on March 18, 1882? 

Ans. I was there quite a good time when Mr. Best was there. 
140 Int. 540. Were you there when he examined the assets of 
that bank prior to that time? 

Ans. I don’t know that he did. 

Int. 341. Were you aware that Mr. Best ever made an examina- 
tion of the assets of that bank prior to the 1Sth of March, 1852? 

Ans. I supposed he did. 

Int. 342. How do you suppose he did ? 

Ans. One reason was because he told me that he had, and that the 
bank was solid and soivent as the reason why I should go there. 


§. enemy > 


(Answer objected to as irresponsive.) 


Int. $45. Were you present when he examined the assets of the. 
bank after you took the position of cashier? 

Ans. I was present quite a long time while he, as attorney for the 
bank or some other way, had the assets in the back room; for what 
purpose I don’t know. 7 

Int. d44. How long did he keep them there? 

Ans. I don’t know. 

Int. 345. Was anybody with him? 

Ans. I don’t know. 

Int. 646. Anybody assisting him ? 

Ans. [don’t know. I think that he had a clerk and a short-hand 
writer assisting him. 

Int. 347. Who was that clerk ? 

Ans. I don’t know; the record will show. (Referring to the 


~ 
record.) Thomas J. Hamilton. 
Int. 348. Do you know where he is now ? | 
Ans. No, sir. 
Int. 349. You did not assist him at all, did you, in the examina- 


tion of the assets? 
Ans. No, sir. 
Int. 350. Were you there when he made an examination; are you 
sure of that? ot 
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Ans. I told you that I did not know anything about his making 
an examination. 

Int. 351. Were you aware that he did make one at the time ? 

Ans. Not of my own personal knowledge. 

Int. 352. You did not assist him ? 
141 Ans. No, sir. : 
Int. 353. Did you see any list of the assets made up then? 

Ans. Yes. 

Int. 354. Who showed it to you ? 

Ans. It was lying about there for days for a long time—a list of 
assets. 

Int. 555. Who made it up? 

Ans. I don’t know. 

Int. 356. Whose handwriting was it ? 

Ans. I don’t know. 

Int. 597. Did you read it? 

Ans. No. 

Int. 358. Did you look at it? 

Ans. Yes. 

Int. 359. You say it was lying around. Was it kicked around on 
the floor’? 

Ans. Well, it lay on the counter. 

Int. 360. Lying around loose ? 

Ans. Yes, sir. 

Int. 861. Anybody have it in charge? 

Ans. I think Mr. Best did. 

Int. 362. What became of it? 

Ans. I don’t know. 

Int. 3865. Ever seen it since? 

Ans. yg know. 

Int. 364. Is there any way in which you can give us a list of the 


assets of the bank as they stood on the Isth of Ne arch, ISS2? 


Ans. I can give you a list of the assets as they stood on that day, 
as made up by the book-keeper; I knew nothing of it of my personal 
knowledge. 

Int. 565. On what book is ™? 

Ans. It is on a book called “state of the bank No. 2” (exhibiting 
book): there it is: there are the assets; there are the liabilities made 
up) daily. 

Int. 66. This only shows what the temporary loan was. 

Ans. It shows the list of assets. 

Int. 367. The temporary loan at that time was how much? 
142 Ans. S702,154.06. 
Int. 568. Can you tell us what it was made up of? 

Ans. No, sir. 

Int. 569 Or whom the loans were to? 

Ans. No, sir. 

Int. 370. Well, the next one is “ notes discontinued.” 

Ans. “ Notes discounted, $2,451,522.12." 

Int. 571. Can you tell whose notes they were? 

Ans. No. 
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Int. 372. Does that enable you to tell whose they were and what 
they were worth ? 

Ans. No. 

Int. 373. That is so as to every item, Is it? 

Ans. Yes, sir. 

Int. 374. That is what you mean by having a book showing the 
state of the bank, is it? 

Ans. Yes, sir. 

Int. 375. Has not the temporary loan been over a million and a 
half? 

Ans. I don’t know. 

Int. 376. Won’t you look back and see if Theodore C. Weeks’ ac- 
count was not all on the temporary loan ? 

Ans. My memory is that it was not; that it was in what was called 
“teller’s cash.” 

Int. 377. Did it appear on the books anywhere? 

Ans. It appeared on the teller’s book—teller’s cash—cash items. 

Int. 578. All in cheeks, wasn’t it? 

Ans. I don’t know. 

Int. 879. What did it consist of ? 

Ans. I don’t know. 

Int. 380. Was it cash? 

Ans. I don’t know. 

Int. 381. But did it appear as cash ? 

Ans. It appears as cash items, and they told me that Weeks’ 
checks or obligations, whatever they were, were In there. 

Int. 582. Were they cash obligations? 
145 Ans. I don’t know. 
Int. 583. What was the nature of the obligations ? 

Ans. It savs “ cash items.” 

Int. 584. What sort of eash items ? 

Ans. I don’t know. 

Int. 385. It was cheeks, wasn’t it? 

Ans. I don’t know anything about it. 

Int. 886. [s it usual to have a million and a half of one man’s 
checks in the teller’s eash ? 

Ans. It is very unusual to have anybody’s checks in teller’s cash. 

Int. 587. Well, obligations in as teller’s cash ? 

Ans. Yes, sir; or obligations—very unusual, 

fnt. 388. When you went there did you take them out of that and 
put them into something else ? 

Ans. No, sir; [ had nothing to do with it. 

Int. 6589. When vou found the bank in confusion in what shape 
did you find that Weeks loan or indebtedness ? 

Ans. I think that Mr. Weeks held certificates of deposits or checks 
on banks. 

Int. 590. What did the bank hold ? 

Ans. I don’t know. 

Int. S91. Did they have anything? 

Ans. I don’t know. 
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Int. 392. I don’t care what he held, I want to know what you 
held? | 

Ans. I was not there; I don’t know that. 

Int. 303. Now, Mr. Whitney, you must, as cashier, know some- 
thing? 

Ans. What! about a bank of which I was not cashier? 

Int. 394. If you undertook, when you went in there, to reduce 
order out of confusion ? 

Ans. I didn’t do so. 

Int. 395. Didn't ? 

Ans. No, sir; I went there to take the cashiership on resumption. 

Int. 396. Whenever you weut there you found the books in a cer- 

tain condition? 
144 Ans. I had nothing to do with the books. 
Int. 397. Well, the assets in a certain condition ? 

Ans. The property of the bank and assets ; yes, sir. 

Int. 398. What do you mean by their being in confusion ? 

Ans. I mean they were not on the books; there had been towards 
a million that had not been put on the books of the bank. 

Int. 399. You mean there was a million or so that did not appear 
on the books at all, do you? 

Ans. Yes, sir; in that neighborhood. 

Int. 400. In what shape was it? 

Ans. In the shape of renewed notes and other securities. 

Int. 401. Who held the notes ? 

Ans. The bank examiner, I suppose, Col. Needham. 

Int. 402. How did you find Mr. Weeks’ loan ? 

Ans. i don’t know anything about it. 

Int. 405. Didn’t you learn that it was more than half a million ? 

Ans. I heard, as others did, that it had been adjusted by a com- 
mittee. 

Int. 404. It was not adjusted until after the 18th of March, 
was it” | 

Ans. Well, an agreement of adjustment was made. I think the 
papers were in the hands of a committee whose duty it was to ad- 
just it. 

Int. 405. Until it was actually adjusted in what shape did that 
loan stand? 

Ans. I don’t know: I think Mr. Weeks’ obligations were all in 
the paying teller’s cash. 

Int. 406. What sort of obligations ? 

Ans. I don’t know; it may have been pencil memorandums; I 
don’t know anything about it. 

Int. 407. He had obligations in the shape of pencil memoran- 


‘dums: memorandums of what? 


Ans. I don’t know anything about it, only what I heard. 

Int. 408. Didn’t you seek to ascertain ? 

Ans. No, sir. 

Int. 409. Were vou not aware at that time that Mr. Weeks had 
been one of the instruments of the failure of that bank? 
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145 Ans. Yes, sir. . 
Int. 410. Didn’t you have curiosity enough to see how it 
stood ? : 

Ans. No, sir. 

Irt. 411. Didn’t you take interest enough in it to see how it was 
done ? 

Ans. The final settlement was put on the books under my direc- 
tion. 

Int. 412. Didn’t you take interest enough, when you took hold of 
the books of that bank, to see how that thing had been done, how it 
was managed, and how had been carried ? 

Ans. No, sir; I had no time. I went there and commenced work. 

Int. 413. Had you no curiosity about it ? 

Ans. No, sir. 

Int. 414. Isn’t it a little singular that when vou went there and 
commenced work on the bank, if there was a loan there to one man 
of over a million and a half, without any security and without any- 
thing to show for it, you did not investigate it? 

Ans. There are a great many opinions as to my leaving and 
going to the Pacific Bank, sir. I went there on the statement of cer- 
tain officers that it was sound and solid. [ had no knowledge of 
the condition of the bank. [ repeat again that I stated to them 
that | could not get time to find out, and I received assurances from 
Mr. Best, Col. Needham, and the directors that, in their judgment, 
after the money was paid in on the capital, it was solid and solvent 
and could go on suecessfully, and I gave up a twenty years’ position 
and $4,000 salary to take it, stating to them that I could not give 
one day to an examination, but I must know of thera, and on their 
statement I took it. From that day I went forward, as | have 
stated, and from that day, as [T got time, [ began to investigate the 
value of the securities that were then in my charge, and, as I had 
probably betier knowledge and better opportunities for judging of 
values than some others did, my opinion was not like theirs, and it 
grew and grew until [ was settled in the conviction that it was in- 
solvent, and [ so reported to them; that, in a nut-shell, is the state 

of the case. [don’t know what anybody may say as to my 
146 = going to the Pacific Bank; my friends say I was a fool; I 

don’t think IT was; [T think T did not burn my bridges behind 

me; | knew where I was, and [| went there on the assurance 
of those men that it was sound and soivent. 


(Mr. Ranney objects to the answer as irresponsive and putting in 
a speech instead of answering the question.) 


Witness: [ thought you would like to know, from your continual 
questions, why I did not spend any time in investigating the assets 
of the bank. I had something else to do; I went there to be the 
cashier of a new bank. 

Int. 415. IT now repeat the question; will you please answer it? 


(Mr. Ball objects to the question as already having been answered 
by the witness’ last answer.) 
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(Mr. Ranney requests the question be read, and it is read to the 
witness.) 


Ans. I can’t say that I knew anything about what the security or 
what the indebtedness was. I can say that those gentlemen told 
me that they had made a compromise with Weeks by which there 
was to be a satisfactory settlement and the debt canceled, and told 
me plainly that that was provided for; whether it was “singular” 
or not I decline to answer. 


(Mr. Ranney objects to the answer as irresponsive.) 


Int. 416. Did you find the Weeks loan entered on the books at 
all? 

Ans. I don’t know. 

Int. 417. Did you look to see? 

Ans. I don’t know. 

Int. 418. Did you ascertain, up to the time when it was finally 
settled, whether it was or not entered on the books ? 

Ans. No. 

Int. 419. Did you find anything among the assets representing it? 

Ans. I had nothing to do with the assets. 

Int. 420. Did you have anything to do with the books that showed 
the assets ? 

Ans. No, sir. 

Int. 421. Did you look at the books? 

Ans. I presume I did. 
147 Int. 422. Do you remember whether you did or not? 
Ans. No. 

Int. 423. Weil, if you were reducing the assets to order, what did 
you do in that respect? 

Ans. I didn’t reduce the assets to order. 

Int. 424. What did you reduce to order out of confusion,or try to? 

Ans. I put the assets that had been adjusted and settled onto the 
books; that is all I did. 

Int. 425. You took the adjusted and unadjusted ; is that it? 

Ans. There were not any unadjusted; they were not due. 

Int. 426. Wasn’t Weeks’ debt due? 

Ans. I don’t know anything about Weeks’ debt. When the Weeks 
settlement came to me I put it on the books. 

Int. 427. When you went there hadn’t you heard that Mr. Weeks 
failed the bank? 

Ans. Yes; it was in the papers as a part of the reason. The sus- 
pension, as I understood, was caused by the directors or by Mr. Ben- 
yon. 
~ Int. 428. When you began work there and while you were at 
work there, up to the time the Weeks matter was actually settled, 
didn’t you have curiosity enough to see how it appeared or whether 
it appeared at all on the books. 

Ans. No, sir. 
Int. 429. Or how it had been accomplished ? 
Ans. No, sir. 
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Int. 430. You didn’t take interest enough in the bank’s business 
to see how a man could ruin a bank in that way ? 

Ans. It wasn’t my business. 

Int. 431. Well, didn’t you have curiosity enough to look into it to 
find out how things were done in Boston ? 

Ans. No, sir; I neither had time nor curiosity. 

Int. 432. Had you any directions about keeping your eyes shut ? 

Ans. No, sir. 

Int. 433. Were the assets kept from you in any way? 

Ans. I never knew that they were. I proved the assets from the 

books. 
148 Int 454. Then you looked at them, didn’t you? 
Ans. I did. 

Int. 485. Did you find Weeks’ loan there? 

Ans. The Weeks loan was adjusted. 

Int. 436. When did you prove the assets by the books? 

Ans. I proved them when I took possession ? 

Int. 437. Fix the date as nearly as you can? 

Ans. On or about the 18th of March. 

Int. 438. Then you looked the assets through, did you? 

Ans. Yes, sir. 

Int. 439. What do you mean by “ proving” them ? 

Ans. Proving the figures—itemizing them. 

Int. 440. Simply the figures ? 

Ans. Yes, 

Int. 441. The bank was opened March, 1882. How near that time 
did you do it? 

Ans. Just previous to that time. 

Int. 442. Just previous to March 18 you had proved the assets by 
the figures? 

Ans. Yes, sir. 

Int. 445. Then you handled all the assets, didn’t vou ? 

Ans. Yes, sir. 

Int. 444. You handled all the assets and referred to the books ? 

Ans. Yes, sir. 

Int. 445. If the Weeks matter had not been settled there must 
have been something there representing the Weeks matter, mustn't 
there? 

Ans. No, sir; the Weeks matter was adjusted, I think. I can’t 
tell the exact date. 

Int. 446. Was it adjusted before the bank opened ? 

Ans. [ can’t tell without the books. 

Int. 447. Won’t you look at the directors’ book and see if that 
adjustment was not a good deal later than that? See if it was not 
done on May 9, 1882. Look at the record of the meeting — May 9 

and read it. 
149 Ans. “ Boston, May 9, 1882. 
“A meeting of the directors was held at 12 o’clock. There 
were present Messrs. Coleman, Fallon, Frost, Whitaker, and Shepard. 
“Voted, Not to discount. 
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“Voted, To authorize the cashier to issue to H. C. Goodspeed a 
duplicate certificate of — No. 2505, May 5, for $125, the orig- 
inal he claiming to have lost. 

“A letter from M. Dyer, Jr., was read, resigning as director. 

“ Voted, Not to accept his resignation. 

“FE. C. WHITNEY, 
“Cashier and Clerk.” 


Int. 448. I have given you the wrong one, but right there I will 
ask vou a question and then turn tothe one I have in mind. What 
did Mr. Dver resign for? 

Aus. I don’t know anything about it. 

Int. 449. Was he asked to step out? 

Ans. I don't know. 

Int. 450. Were you present at that time? 

Ans. It appears so from the record. 

Int. 451. Did you hear anything about his resignation ? 

Ans. I don’t know. 

Int. 452. Did you attend that meeting ? 

Ans. It appears so from the record; I think J did. 

Int. 453. Now, will you turn to the record of April 14 and see if 
that was not the time when you had a proposition from Mr. Weeks 
to settle? 

Ans. It says: 


“A written proposition was received from T. C. Weeks regarding 
his loans to the bank, which was read and discussed, and, pending a 
motion to refer it to a sub-committee, a part of the directors left the 
room, and Mr. Weeks, with his attorney, entered, and, after answer- 
ing questions propounded by the cashier, it was voted to accept his 
proposition, with verbal explanations.” 

Int. 454. Is not the proposition there, too? 4 

Ans. Yes, sir; but that is a proposition in regard to certain notes 
that they held. That has nothing to do with the settlement what- 
ever. 

Int. 455. Won’t you find when the settlement was? “I 
150 desire to make the following proposition in regard to my 
collateral loan now held by the bank.” What loan does that 

refer to? 

Ans. It refers to his obligations secured by collateral. 

Int. 456. How much did you hold as collateral ? 

Ans. I don’t know: I can read it here. 

Int. 457. I don’t want the whole detail of it; you can look at it 
and state how much you held as collateral. 

Ans. I don’t know. 

Int. 458. In what shape would that appear on the books? 

Ans. It would appear on the books of the bank. 

Int. 459. In what shape; under what bead? 

Ans. My impression is, part of it was under the head “ demand 
loan,” and part of it as “ notes discounted.” 

Int. 460. About what amount? 
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Ans. I don’t know. 

Int. 461. As nearly as you ean fix it. 

Ans. I should think upwards of $100,000, 

Int. 462. How much did you get on it? 

Ans. I don’t know. 

Int. 463. What did you settle it for? 

Ans. I don’t know, sir. 

Int. 464. How much did vou receive on it? 

Ans. I don’t know anything about it. 

Int. 465. Did you deliver up the papers ? 

Ans. I have no doubt I did when it was renewed. 

Int. 466. Now, look and see about the million and a half, when 
that was settled. 

Ans. The agreement is here “Jan. 2, 1881;” it is put down— 

(It is agreed that the date “1881” was a mistake, and that it 
should be “ 1882.”) 

Int. 467. Have you looked to see when the settlement with Mr. 


Weeks was made? 

Ans. No. sir; the books will show when I put the settlement on 
the books. 

Int. 468. You may refer to them and ascertain. 

Ans. The book is not here. 
1ol Int. 469. Can you tell about‘how long it was after you went 
there? 

Ans. I think IT remember that I caused the settlement to be put 
on the books. [| think it is quite probable that the committee made 
their return to me after the bank opened its doors; it is quite 
possible; [ cannot tell the date. The matter was in the bands of a 
committee, who reported to me and gave me the vouchers. 

Int. 470. Don’t you remember that it hung fire a long time and 
Weeks didn’t come to time? 

Ans. Oh, yes, sir. 

Int. 471. You remember that? You kept crowding him ? 

Ans. Yes, sir. 

Int. 472. During all that time how did that loan stand ? 

Ans. I don’t know. 

Int. 475. Haven’t you any idea? 

Ans. No, sir; I have not. I could find out very readily by ask- 
ing the teller. 

Int. 474. lave you any idea whether it stood in temporary loan 
or not? 

Ans. No, sir; I haven’t; my impression is it was in teller’s cash. 

Int. 475. In what form ? 

Ans. As a cash item. 

Int. 476. Just the same as though vou had the eash on hand ? 

Ans. My memory is that he called it “eash items.” I have no 
means of knowing in what shape it was. 

Int. 477. What was ita “ kiting” on checks ? 
Ans. I give it a worse name than that. 
Int. 478. What name should you give it. 
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Ans. I should give it “ stealing.” 

Int. 479. Could that “ stealing” be done without the concurrence 
of some one in charge of the bank ? 

Ans. No, sir; of course not; it was done in that case with Mr. 
Benyon and Mr. Pettingill. 

Int. 480. How soon after you went there did you find that out ? 

Ans. I did not find that out after I went there; I found that was 
common talk before. . 

Int. 481. Well, how soon did you find that out? 
152 Ans. Find out what, sir ? 

Int. 482. That fact that there had been a transaction of 
what you call “ stealing.” 

Ans. I don’t know anything about the time. If I should lend the 
credit of my bank for $100,000 without value I should think it was 
stealing. : 

Int. 483. You have stated that you knew it. Don’t you know 
the time? 3 

Ans. I understood it was done daily. 

Int. 484. The time when vou ascertained it? 

Ans. I suppose I ascertained it through the press when others did. 

Int. 485. And when you went into the bank you shut your eyes 
and ears to it? 

Ans. I think I said that when I went into the bank the directors 
assured me that the matter was adjusted and settled satisfactorily to 
the Comptroller and to them. 

Int. 486. You never looked into the assets of the bank to see how 
it stood there? 

Ans. I hope Mr. Ranney is not playing with me; I am sure I 
don’t understand the gist of it; I think I have : answered that a great 
many times. I will continue to answer it if it will do any good. 

Int. 487. If you cannot give me any further answer I am bound 
to take what you do answer. 

Ans. No, sir; I think I have said several times I knew no more. 

Int. 488. In the settlement of that Weeks matter you got only 
about $100,000 in money ? 

Ans. I don’t know. 

Int. 489. You were a cashier and had a chance to know that? 

Ans. I ean find the books and state what was done. 

Int. 490. If you knew that the indebtedness was a million and a 
half and that it was settled didn’t you take interest enough in that 
bank to ascertain how much was realized out of it? 

Ans. You will understand, I suppose, that the bank received back 
its obligations that had been given to him. 

Int. 491. I am talking about cash now. 

Ans. That I don’t know anything about. 
153 Int. 492. You cannot give us an idea how much cash you 
got out of the Weeks settlement? 

Ans. I suppose you know. 

Int. 493. Have you any idea how much the bank lost by Mr. 
Weeks in the settlement ? 

Ans. Yes, sir; I have an idea. 
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Int. 494. How much ? 

Ans. | have an idea it was about $700,000. 

Int. 495. Hadn’t you an idea that what vou did save out of it was 
the surrender of your own checks—the obligations of a failed bank ? 

Ans. I surrendered no obligations. 

Int. 496. He paid his indebtedness to your bank by giving up to 
your bank the obligations of your bank, didn’t he, in the main ? 

Ans. Yes, sir; I suppose that was so. | 

Int. 497. And at that time, before the pretended resumption, on 
the 18th of Marcl,, your bank was a failed bank, and had been in a 
failed condition since the 18th of November next prior? 

Ans. Yes, sir. It was suspended or in the hands of a Govern- 
ment officer. 

Int. 498. So that if your bank at that time had been wound up it 
could not have paid more than five or ten cents on a dollar, and 
you simply got back your obligations on which you would have 
paid out of your assets that percentage, did you? 

Ans. [ don’t think Tunderstand the gist of the question. 

Int. 499. Did you know of the time when Mr. Frost, one of the 
directors, examined into the assets of that bank ? 

Ans. No, sir; I don’t know that I did. 

Int. 500. Was he one of those who resigned ? ) 

Ans. He was one of the new men who came in; I don’t think he 


resigned. 
Int. 501. Did you know that he got his money out before the bank 
stopped ? 


Ans. What can you mean ” 

Int. 502. He was one of the directors who got his money all out of 
the bank, and more, so that the bank owed him before the bank 

stopped ? 
154 Ans. That is amusing. 
Int. 503. Didn't he? 

Ans. Mr. Frost was a creditor and stockholder, and Mr. Frost paid 
all his stock in; he got nothing. 

Int. 504. Thé money that he deposited, don’t you know that he 


got it all out ? 

Ans. I don’t know that he did deposit or that he did get it out. 

Int. 905. Don't you” 

Ans. No, sir. 

Int. 506. Mr. Reed and Mr. Dyer resigned after vou resu med, and 
who else ? 

Ans. Mr. Reed was a new director; he didn’t resign. 

Int. 507. IT mean Fowle; Mr. Fow!le and Mr. Dyer resigned after 
the 18th of March ? 

Ans. Mr. Dyer sent in his resignation; it was not aecepted and 
he served. 

Int. 508. Anvbody else resign ? 

Ans. I don’t know that they did. 

Int. 509. Do you know anybody else who tried to get out during 
that time ? 

Ans. No, sir; I knew a great many tried to get in. 
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Int. 510. You seem to have succeeded; don’t you know thata 
good many more wanted to get out? 
Ans. No, sir. 


Cross-examination by J. D. Batt, Esq., of counsel for the de- 
fendant Mixter 


Cross-int. 511. You say you made up a statement for the Comp- 
troller of the Currency just before the bank opened. What time was 
that ? 

Ans. I said that I couldn’t tell you from memory. Being re- 
freshed by the records, I think it, was the eighteenth day of March, 
Saturday. 

Cross-int. 512. Is that statement here? 

Ans. Not that I know of. 

Cross-int. 513. Will you be kind enough to look and see whether 

the book containing that statement is here? 
155 Ans. I think the receiver told me that that statement was 
not here; he has a copy of it in his office. 

Cross-int. 514. I mean the statement that was made for the Com p- 
troller of the Curreney. 

Ans. No statement was made, except like that which is made by 
all the banks, by order of the Comptroller of the Currency. 

Cross-int. 515. Was not that statement made to the Comptroller of 
the Currency about the lith of March? 

Ans. That might have been, but I guess not by me. 

Cross-int. 516. Then this statement that was made up on the 18th 
of March, was it made up as of that day or of a proper date ? 

Ans. Naturally the order would reach me about the 29th or 21st, 
fixinga past day forstatement. To-day I received an order from the 
Comptroller to make a statement of the condition of the Lincoln 
National Bank as it was on the 22d May, 1582, at the close of busi- 
ness; that was a past time. I think that the 15th, the day we 
opened, chanced to be the day; that is my memory,as I recall it that 
the Comptroller ordered the statements to be made. I think if his 
order had come for the 17th I should have made no statement. 

Cross-int. 517. Don’t they keep a copy of all these statements 
which were made to the Comptroller of the Currency ? 

Ans. Yes.. 


(Mr. Ranney: All the books that are in our possession are sub- 
ject to your order or inspection, 

Mr. Bat: I give you notice, then, to produce a copy of the re- 
port made to the ( ‘omptroller of the C urrency as of the 11th day of 
March, 1882. 

Mr. Ranney: You will notice that we have not got it here. You 
will have to get that by sending to Washington and ask the Comp- 
troller to certify it to you.) 

Cross-int. 518. Will vou be kind enough to state what was done 
with reference to keeping a copy or transcript when reports were 
made to the Comptroller of the Currency ? 
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Ans. My practice bas always been to make up one statement in 
pencil and when completed to copy it on a duplicate blank, which 
the Comptroller always furnishes, sign it, and swear to it and for- 
ward to him, keeping the original, which original is in pencil ; that 
was done in this case and so left there by me. 


156 (Mr. Batu: Will Mr. Price furnish that copy ? 
Mr. Price: I never saw such a statement.) 


Cross-int. 519. Can you now, Mr. Whitney, by referring to the 
books, state the condition of the bank as of the 11th day of March, 
1882? 

Ans. Yes, sir; by referring to this book, which was kept by the 
book-keeper,I could give it. I don’t know anything about the 11th 
day of March. | 

Cross-int. 520. What day can you give it; how near to the 18th 
day of March ? 

Ans The statement made by the book-keeper is on the day it 
failed and on the day it resumed. I don’t think there is any state- 
ment made up between and made a matter of record on the books 
of the bank. 

Cross-int. 521. Can you give the condition of the bank as it ap- 
pears by the books of the bank on the 18th of March? If so, please 
do it; first, the resources or assets and then the liabilities. 

Ans. Saturday, March 18, 1882. 


Resources. 

ONY WR ccinceinninninuncnmms vin tinh $702,154 06 
I ovciiiinaicicsiceiesncitsei seule tatiana tahictnainatainiinaninaniei 2,431,522 12 
ois By RE Be er icc citinmnnnnitcninmonnes — 800,000 00 
FIRE RETO eI eae EPR ROO MOMSEN MANET OREM ee CED G679672 46 
Suspense—due on assessments.-.-.----------. .--- 296,100 00 
a I ieiticiiissicininhinieaiievasiieasinetaieseeniniireaieieliaraeitiioaiaa 309,041 88 
ST a scantieeiniihs aeiheinsecceiesiseeitiieninaiiapa deieitaeiciiiaitindliacs 2.184 89 
Due from redeeming agents -.........-.-.--..--.. T21L ALT 96 
Ne ccs siti nniiinnuiminnin 64.466 39 
ip. Te COR OR OU CIE, dics cercemneneenmnnen 22,500 00 
UR I eis eceetwcnrtintmmtieiinianianiabints 961 93 
SOS RL RISE AE NO NNOIE TS 8,505 52 
In e 7.189 00 
Receiving teller’s balanee__.----.--..--- nsiieesinaainis ‘ 3977 43 
Clearing-Nemee Cheeks, O60.......66 ccs coccncsnsccee 3,003 57 
I iinet iicaitaii ie telicetatintacieetiiiisiaiienaiaien stiisisesiaiaianiias 01,207 48 

. EACLE nT a Sere NT a iieatthinniiataliidl said $5,829,904 69 
157 Cross-int. 522. In giving the liabilities be kind enough to 


give them without the amount due to the stockholders on 


a 
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their stock ; give the liabilities of the bank to everybody except on 
account of its stock. 


Ans.— 
een —!, cebwecninnanabieils $300,000 00 
SD, «cciitsnh enemas i cemieial i ieaaiaeiaid 17,685 11 
Pens GE G60 .cnwnnsil bts deme 685 38 
CIO ous cccnseses ckknsncetne tastictinseliiainiaiieeiigeiaeeee 414,000 00 
Sudividvial Gepesite .<n coccccsctiase sien conranswiinelils 1,024,855 54 
COTRIOED 5c: nt: cinminnadteeeanietinn snc 971.692 92 
OCU BONA F ccunin saci ce vietiie aides iectaneeee 435 00 
SU Re I ices hse atncraneieeni 897 944 95 
elle PAPA ack mone cnunedemamen connnndenliah dU9,701 32 
TITRE SE EN eRe OL Rapa POE ew 304,321 13 
Suspense account, Poland claim ..-..-.------.----- 9,500 00 
Beepenee cortiGentes...n0ccaccscend sone cnscnemmnmi 367,483 34 


Cross-int. 523. Can you tell us the aggregate of those ? 

Ans. I can by deducting the capital, which you asked me not to 

read. 

Cross-int. 524. Be kind enough, then, to deduct the capital and 
assessment on capiti al stock. 

Ans. $4,868,604.69. 

Cross-int. 525. How much did you deduct for capital nabs assess- 
ment on capital ? 

Ans. S961 500. 

Cross-int. 526. Then, according to that statement, the resources or 
assets of the bank would be a total of how much ? 

Ans. The totals will differ, of course. 


ABROO ou. coe ncincitninn tiene: ctedintientiinns atin 
Ldnbilities, less Gaited .ccccccncaceuncccenenanmems 4,868,604 69 


Cross-int. 527. Before you went into the Pacific Bank as cashier 
had you had any connection with it in any way ? 

Ans. No, sir. 

Cross-int. 528. Who first, if you recollect, made application to you 
to become cashier of the bank ? 

Ans. I received a letter from John Shepard inviting me to 
158 come to Boston,as my memory serves me, and one from 
Daniel Needaam, bank examiner, to advise with him. 

Cross-int. 529. Tow long had you known Col. Needham at that 
tine ? 

Ans. Almost from boyhood. 

Cross-int. 530. Atthe tine you became cashier of the Pacific Bank 
What was vour occupation ? 

Ans. I was then cashier of the First National Bank at Marlboro’. 

Cross-int. 531. How long had you been so ? 

Ans. Eighteen or nineteen years, and treasurer of the Marlboro’ 
Savings Bank for fifteen vears. 

Cross-int. 532. Will you please state what assurance, if any, you 
had from Col. Needbam, and what assurances, if any, you had from 
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the directors of the Pacific National Bank, and name them, in re- 
spect to the condition of the bank at the time when they asked you 
to become its cashier ? 

(Counsel for complainant objects to the question.) 


Ans. My talk was principally with Col. Needham, he being in 
charge and being a life-long friend, and, as I supposed, knowing all 
about it, and because he urged me to come. I had very earnest and 
serious talks with him on two occasions. I did not go into the faets 
in regard to it at all; it was on the general subject of coming to 
Boston. As far as this bank was concerned, his remarks alimost ex- 
actly were these; it was at the close of a little conference. He said, 
“T want you to come; [ want you to accept the invitation to come; 
and while I believe, after the payment of this capital, the bank will 
be solvent and in good condition and can be worked up to be one of 
the best banks in Boston, [ would like,” he said, “ rather than that 
you take iny absolute opinion that you should examine for yourself 
and satisfy vourself whether I speak true or not.” 

I stated to him then explicitly that I had very large interests at 
home; hadn’t been away ona vacation for many years, and it would 
be absolutely impossible to give so much as two days, and [-couldn’t 
do it to my satisfaction in less than a month, and that I must take 
his opinion or decline to come. He then stated to me that he ree- 
ommended me to accept it. In regard to the directors, I never 

asked.any one of them to sav absolutely whether they knew 
159 ~=s the bank to be sound and solvent, but all the direetors, with 

possibly one or two exceptions, stated to me that, in their 
judgment and so far as their knowledge went, and in the opinion of 
Col. Needham and Mr. Best, the bank would be solvent and in 
good condition, and that if I came they, with me, would do their 
utmost in time and money and every Way to make it one of the best 
banks in Boston. IT ean only say again that the impression they 
gave me Was that they were fully of the conviction that when that 
capital was paid in the bank had as good a chance as any bank in 
Boston. | should not dare to sav that any single one of them stated 
that fact as I would Col. Needham, because | depended prineipally 
upon him; but it was the result of the conversation and that is the 
distinct impression that it gave me, and i went back to Marlboro’ 
and repeated it to my directors. 

(Counsel for complainant objects to the question and answer as 
incompetent and irrelevant.) 

Cross-int. 533. Do you mean by “capital” when the assessment 
of 100 per cent. was paid in? 

Ans. 100 per cent.; yes, sir. 

Cross-int. 554. Will you be kind enough to turn to the records to 
which your attention has been called and state whether or not that 
assessment was voted by the stockholders, and by how large a vote, 
on the 10th of January, 1882? 

(Mr. Ranney: I object to his reading from a piece of newspaper 
that is pasted on the book.) 
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Ans. (Reading:) “ The question on ordering 100 per cent. assess- 
ment upon all outstanding stock was carried by a practically unani- 
mous vote. The total vote represented some $600,000, out of which 
only about $10,000 was opposed to ordering an assessment.” 


(Counsel for complainant objects to the answer.) 

(At the request of Mr. Ranney the examiner notes that the wit- 
ness read from a book of minutes of the Pacific National Bank 
stockholders’ meeting, January 10, 1881, as written, but it is agreed 
that it should be 1882, from a printed slip, apparently clipped from 
& newspaper and pasted into the said record; and at the request of 
Mr. Stone the examiner further notes that the book read from is the 

same book to which reference has been made several times 
160 inthe course of this examination as the record book of the 

bank, or minutes, and from which counsel for complainant 
has put in votes of the directors of the Pacific National Bank.) 

Cross-int. 535. Will you be kind enough to see whether there is 
any report in that record of that meeting in writing by the commit- 
tee to receive the votes upon the adoption of the resolution to lay 
the 100 per cent. assessment on the stock; and, if so, please read it. 

Ans. Before the printed copy pasted in are the words, “Stock- 
holders’ meeting, 11 a. m.,” and after the printed words is the fol- 
lowing: 

“The committee appointed to receive, sort, count, and report the 
votes cast upon the motion to adopt the resolution offered by Rich- 
ard Stone, Jr., providing for an assessment upon the capital stock, 
have attended to that duty and report as follows, viz: Whole num- 
ber of votes cast, 5,549, representing 5,549 shares, of which 5,494 are 
in the affirmative and 55 in the negative. 

“J. H. BENTON. 
“DWIGHT CHESTER. 
“RICHARD STONE, JR. 
“SAMUEL WATTS. 
“JAMES F. C. HYDE. 


“J. H. BAKER, 


“ Secretary.” 


“Adjourned. 


(Question and answer objected to by counsel for complainant as 
Incompetent and irrelevant.) 


Cross-int. 536. Is the newspaper report which has been referred 
to pasted into the book of records asa part of the record of that 
meeting ? 

Ans. That would be my impression. 


(Question and answer objected to by counsel for complainant as 
Incompetent and irrelevant.) 


Cross-int. 537. Will you please turn to the same record book, 
under date Jan. 2, 1882, and see if there is any vote there in respect 
to a settlement with Weeks, either alone or in connection with the 
Central Bank? If yea, please state what the vote was. 

16—439 
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(Question objected to by counsel for complainant as incompetent 
and irrelevant.) 


161 It isagreed that copy may be made hereafter and treated as if 
inserted here, copy to be marked * Exhibit Extract from ree- 
ord book in answer to cross-int. 538 to Linus M. Price.” 

(Mr. Ranney: Having myself used the book of records and put in 
portions of it through witnesses of mine, I shall not object to the other 
side, either one of them, putting in anything in that book which 
there appears, only to be subject to my objection to the competency 
of it, not to the way in which it is proved.) 


Cross-int. 538. Will you be kind enough, Mr. Whitney, to refer 
to the record of the directors as of the 10th of March, 1852, and see 
whether or not the record recites that the cashier read a report on 
the condition of the bank ? 

Ans. Yes, sir; “the cashier read a report on the condition of the 
bank.” 

Cross-int. 539. Turn to the reeord of the 11th of Mareh, 1882, and 
see whether there is any record in regard to opening the doors for 
business; and, if so, please read it. 

Ans. “Saturday, March 11, 1882. After discussion of the condi- 
tion of the bank, as read by the cashier, it was 

“ Voted, That the best interests of the bank demand the opening 
of the doors for business at the earliest possible moment.” 

Cross-int. 540. This last vote that you read was from the direet- 
ors’ records, Was It not? 

Ans. Yes, sir; minutes, directors’ records. I was clerk. 

Cross-int. O41. Was there any vote at that meeting of March 11, 
1882, in respect to Mr. Best going to Washington or any letter from 
Daniel Needham in respect to the condition of the bank’? If so, 
please read what was said on those subjects. 

Ans. “ Voted, That Mr. Win. J. Best proceed to Washington and 
deliver to the Comptroller of the Currency a certified copy of the 
record of the board of directors at their meeting this day in refer- 
ence to the reopening of the bank, with full powers to sign all papers 
and do every act necessary to complete the transfer of the bank to 
the board of directors. 

“A letter to the directors from Daniel Needham, examiner, regard- 
ing the condition of the bank, was received, and it was voted to 
request the president to sign the reply as read and that the letter 

and reply be placed on file.” 
162 Cross-int. 045. Do you tind any other vote passed at that 
meeting? If so, please read it. 

Ans. “That the thanks of the directors of the Pacifie National 
Bank of Boston are hereby tendered @o the Hon. A. A. Ranney for 
the valuable service rendered the bank by liis appearing before the 
Comptroller in the ban«’s behalf to aid the committee of the board 
in their reeent official visit to Washington.” 


(Question and answer objected to by counsel for complainant as 
incompetent and irrelevant.) 
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Cross-int 545. Will vou now turn to the records of the meeting of 

the directors on Mareh 15, 1882, and state what you find there in 
respect to a report by Mr. Dyer and in respect to the opening of the 
bank ? 

Ans. After giving a list of those who were present it says: “ Mr. 
Dver made a verbai report of his visit to Washington in company 
with Mr. Best, the committee appointed by the board, and who had 
not returned, stating that the Comptroller had consented that the 
bank be opened for business and that the necessary papers to that 
end were being prepared and would be forwarded, and it was voted 
to open the hank for business on S$ Saturday, March 18.” 

(Counsel for complainant objects to the question and answer as 
Incompetent and irrelevant.) 


Cross-int. 544. Now, from the time the bank opened on the 18th 
of March, 1882, to the 20th of Mav, 1882, what was the business 
that was done by the bank; wasit the ordinary business of a bank ? 

Ans. The ordinary business of a bank in all respects, the only 
exception being that instead of clearing the checks on other banks 
through the clearing-house they were collected of each bank sepa- 
rately, otherwise everything was transacted the same as any bank. 


(Answer objected by counsel for complainant as incompetent.) 


Cross-int. 545. [lad the Pacifie National Bank ever from its forma- 
tion, as far as you know, been a member of the Clearing-House 
Association ? 

Ans. I have no certain knowledge in regard to it. I suppose the 
understanding is that it never had. 


(Answer objected to by counsel for complainant.) 


(Witness continues:) [ think, perhaps, my other answer was 
1635. incorrect, from the fact that I now recall something that shows 
me it was not. I think it is safe to say it was not. I did not 
wish to ask any one in regard to it, but since you ask the question, 
I will Say that before | went to the Pacific National Bank | went and 
tulked with officers of the First National Bank, where | had kept my 
bank account for many years, and the cashier, now president, told 
me that several petitions had been sent in to become members of 
the clearing-lhouse by officers of the Pacific Bank, and that their 
bank had indorsed the petition, but that it had never been voted 
on. 


(Counsel for complainabt objects to the answer as incompetent.) 


Cross-int. 546. After the bank opened, on the 18th day of March, 
1882, how long did it continue to pay its liabilities upon presenta- 
tion—I mean those which were undisputed ? 

Ans. Until the close of dusiness, on Saturday, the 20th of May. 


(Adjourned.) 
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Tvuespay, June 27, 1883. 


Cross-int. 547. Was there any claim presented to the Pacific Na- 
tional Bank between the 18th of March, 1582, and the 20th of May, 
1882, which was not paid upon presentation—I mean, of course, 
except the disputed claitas. 

Ans. Except disputed claims there was nothing presented but 
what was paid without hesitation. 

Cross-int. 548. Was there any difference in the business that was 
done by the Pacific National Bank after the 18th of March, 1882, 
down to the 20th of May, 1882, and the business of any other national 
bank, as far as vou know? 

Ans. I remarked last evening that, with the exception of the 
clearing-house work, there was no difference; all the regular busi- 
ness of the bank (of the office) was done in all respects ike the other 
banks. 

Cross-int. 549. With reference to the clearing-house work, what 
was the difference ? 

Ans. The checks coming into our possession upon the other 
banks—members of the clearing-house—were presented at ine 
counters of those banks and paid for separately by them. 

Cross-int. 550. Instead of being sent through the clearing- 

house? : 
164 Ans. Yes, sir; the business was done precisely in the same 
way that it was before the clearing-house was established. 

Cross-int. 551. [lave you any idea about what amount of deposits 
was received by the Pacitie National Bank between the 1Sth of March, 
1882, and the 20th of May, 1882, in round numbers ? 

Ans. No, sir; not the slightest. If I answered it I should answer 
it in a different way. As to amounts I have no data. J should 
simply say that the deposits and the payments each day were so 
nearly alike that the balance at night remaincd about the same as 
when we opened our doors for quite awhile; although, during the 
last third of the time there was a decrease, | can hardly think that 
that decrease amounted to anything worth naming, bevond the third 
that was due on the first of May; that, being a special contract, most 
of those took their money and took it away. The ordinary business 
deposits continued about the same, a large amount, leaving the bal- 
ance at night about as it was at the opening. 

Cross-int. 502. Ilave you any idea of the number of regular depos- 
itors that vou had during that period ? 

Ans. Between three and four hundred. 

Cross-Int. 593. Can you state about what amount of notes or paper 
was discounted by the Pacific National Bank between the 18th of 
March, 1882, and the 20th of May, 1882? 

Ans. No, sir. 

Cross-int. 954. Can you approximate it? 

Aus. No, sir; the discount journal would tell; Teannot. You will 
understand that of what you call “ notes discounted ” a very large 
amount was renewals and a large amount was new paper. 
Cross-Int. 000. Can vou state the amount of new paper? 
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Ans. No, sir; it was very considerable. 

Cross-int. 556. Then I understand that after the 18th of March, 
1882, down to the 20th of May, 1882, the bank was doing the ordi- 
nary business of a national bank—receiving deposits, paying its 
debts, and discounting paper; is that so? 

Ans. Yes, sir. 

Cross-int. 557. The amount of $295,427.94, if I am correct in the 
figures, embraces the total amount of debts to the Pacific National 
Bank that matured on the 20th of May, 1882, which were not 

paid. 
165 Ans. That is the amount that I took from the receiver's 
book last night. I think it must be correct, although I was 
of the impression that it was very much: larger. 

Cross-int. 558. [ understood you, in an earlier part of your testi- 
mony, to speak of half a million maturing that day. 

Ans. My impression distinetly was that on or about that time there 
was in the neighborhood of half a million matured; the 20th was 
the turning point, and I judged from that. There was about $300,000 
that day. I did not look further, but my impression is that my 
mind was dwelling upon the week; there was a large amount that 
week; I should have to look at the books. 

Cross-int. 559. Within what time did the half a million mature 
that you have referred to? 

Ans. I should have to look at the books. I spoke from impres- 
sion—from memory—that there was about half a million matured. 

Cross-int. 560. Will you please look at the books, sir, and state 
the amount? 

Ans. There was a large amount of the same paper due at a later 
date; there was about 340,000 due during the three days previous 
to that. I now recollect that my mind was dwelling upon about 
SHVO0.000 of paper of that same class: about S300,.000 matured on 
that day, and to my mind that settled the question for all the rest. 
(Witness refers to a book.) I see now that in saving that about half 
a million matured that day that was the fact. It seemed to settle 
the fate of the bank, to my mind. 

Cross-int. 561. Did you know the fact that Mr. George Mixter’s 
certificates of deposit were disputed by vour bank? ‘ 

Ans. Yes, sir: I think so. You remember that I was there but 
a short time, and there was a world of things transpiring. It is not 
like growing into a business. Mr. Mixter, I recall, however, had 
contested certificates. 


Cross-examination by A. D. Foster, Esq., of counsel for de- 
fendant, H. M. Whitney: 


Cross-int. 562. Mr. Whitney, what was the date of the report you 
made to the Comptroller of the Currency that you spoke about in 
your examination yesterday ? 
166 Ans. I have not looked the matter up. I said my impres- 
sion was the very day we opened, on Saturday, the 18th; that 
is my impression. 
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Cross-int. 563. That report is made pursuant to the statute of the 
United States, is it not? 

Ans. Yes, sir. 

Cross-int. 564. It was published in the papers of Boston ? 

Ans. Yes, sir. 

Cross-int, 565. How many papers by statute is it published in? 

Ans. One. 

Cross. int. 566. What paper did you publish it in? 

Ans. In the Advertiser and, inv impression —, in the Post. 

Cross-int. 567. At the same time with the reports made by the 
other banks? 

Ans. Yes, sir. 

Cross-int. 568. And that is about the only information the public 
had of the state of the bank, isn’t it? 

Ans. I don’t know, sir. 

Cross-int. 569. Is it not published by you for the purpose of giving 
information to the public of the condition of the bank ? 

Ans. [t is published because required by law. 

Cross-int. 970. Isn’t it for that purpose that it is required ? 

Ans. I don’t know, sir. 

Cross-int. 571. Did you know anything about the certificate held 
by Mr. Henry M. Whitney ? 

Ans. Very little. I knew they were contested certificates, 

Cross-int. 572. You knew it was a contested certificate ? 

Ans. Yes, sir. 

Cross-int. 573. A suit was brought upon it? 

Ans. Our accounts were trusteed on account of it. [ presume 
suits were brought. 

Cross-int. 574. And a bond was filed to dissolve the attachment ? 

Ans. Yes, sir; a bond was given, | understand, in the United 
States court to dissolve the attachment. 


167 = Cross-examination by E. b. Ilurcuiss, Esq., of counsel for 
Defendant Demmon: 


Cross-int. 576. Are vou familiar with the signature of Mr. Petten- 
gill, your predecessor ? 

Ans. Yes, sir; | think so. 

Cross-int. 977. Are you familiar with the signature of Mr. Colby, 
the paving teller? 

Ans. Only indifferently; [should not say T was. 

Cross-int. 678. | think he was the paying teller. 

Ans. No, sir; Mr. Browne was the paving teller; Colby was a boy 
there. 

Cross-int. 579. Will you examine those three signatures and see if 
those are the signatures of Mr. Pettengill at the bottom of those cer- 
tificates? ? 

Ans. They are, sir. 

(Counsel for complainant admits the signatures of the certificates 
shown witness, and the certificates are marked “X." “NN “NNN,” 
with the initials of the examiner, “J.G.3.,” for identification. Coun- 
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sel for complainant admits the execution of the certificates as they 
purport to be executed. Copies of certificates, when produced, to be 
annexed and marked “ HH’',” HH?,” and “ HH*.”) 


Cross-examination by RicHarp Stone, Jr., Esq., of counsel for 
defendants Coleman and Shepard : 


Cross-int. 579. Did you have a list upon the books of the bank of 
the contested claims against the bank ? 

Ans. There was a list made and entered in the certificate book. 

Cross-int. SSO. Your report to the Comptroller, Mr. Whitney, was 
copied, or a copy of it was copied in the papers of the bank, was it 
not? 

Ans. I have no doubt of it; ves sir. 


(Mr. Stone (to Mr. Price): Will you produce that? 
Mr. Price: I will, if it can be found.) 


Cross-int. 531. What book did vou take that statement from ? 
Ans. From the book called the “State of the Bank No. 2.” 
168 Cross-int. 582. Won’t vou identify the place in the book 
where that statement is found ? 

Ans. The question has been raised several times as to the date of 
that. It seems that it would be very easy to fix the date; I think it 
was the 18th of March, 1882. 

Cross-int. 583. On what page of the book is it? 

Ans. It is not paged; it is under date of March 18,1882. I don’t 
say that was the statement made to the Comptroller; I say I think 
it was. 

Cross-int. 534. Have vou stated the date on which you went into 
the bunk and began work ? 

Ans. The vote of the directors asked that I commence on the 27th 
of January, 1882. 1 find I made the record on the 28th. [ was 
probably there on the 27th. 

Cross-int. 585. You went there to become cashier of the bank when 
it should open for business, did you not? 

Ans. Yes, sir. 

Cross-int. 586. And what were you to do, if anything, in the mean- 
time? 

Ans. I was without written instructions. I was to assume control 
and direction of the other employes and to do such work as I found 
necessary In preparation for opening. | 

Cross-int. 587. You understood that the bank was in charge of Mr. 
Needham ? 

Ans. Yes, sir. : 

Cross-int. 588. And you were to do whatever might be necessary, 
with the other persons there, to get the bank In condition to resume, 
were vou not? 

Ans. Yes, sir; in general, that was it. 

Cross-int. 589. Your duties were not those of a cashier in a bank 
doing business ? 
Ans. Not at all. 


128 PETER BUTLER, RECEIVER, &C., VS. 


Cross-int. 590. But they were such work as you might find proper 
to do, in connection with the other gentlemen, in getting the bank 
onto its feet again ? 

Ans. Yes, sir; andas I said yesterday, my time was mostly 
169. employed in putting the new loans made onto the books ; those 
are In my handwriting. 

Cross-int. 591. After going in there, you looked at the books which 
had been kept previously to Nov ember, 1881, didn’t you, and made 
some examination of them? 

Ans. To a certain extent; not very much. 

Cross-int. 692. Sufficient to show you how complete a system it 
had been, or incomplete? 

Ans. Yes, sir; perhaps so. 

Cross-int. 593. Did you find that previous to the failure there had 
been a complete, re ular, and perfect set of books kept, or not, ac- 
cording to your judgment? 

Ans. Some of the books, I think, were complete. There was a 
book, or there were books, which should have been there that I 
never saw there—I think never were there. In general the books 
kept by the discount clerk and book-keeper were the proper books 
and were correctly kept. 

Cross-int. 504. What books which were there were not, in your 
judgment, correctly kept? 

Ans. In my judgment, one of the books of the greatest impor- 
tance never was kept at all, and T recall now that I was impressed 
with the fact that the book called the “ direetors’ records,” or “min- 
utes,” while on the face appearing to have been accurately kept, 
were not true. : 

Cross-int. 599. Did you find how the transactions with Mr. Weeks 
had been entered on the books? 

Ans. [ did not examine with any care. So far as I did examine, 
I found that Mr. Pettengill,as cashier, issued to Mr. Weeks each day 
such certificates and checks as he and Mr. Benyou called for, and did 
it correctly. 

Cross-int. 096. Correetly as to figures, you mean? 

Ans. As to correct issuing of the papers. Mr. Pettengill told me 
that Mr. Benyon directed him to issue and sign such certificates for 
such amounts as he cailed for, and that he delivered them to Mr. 
Benyon and had nothing to do with the payment of them. 

Cross-int. 597. [suppose that on any day in the transctions there 

had been $500,000 or $400,000 of certificates of deposit issued 
170 = to Mr. Weeks, and something in the shape of time checks or 

notes reeeived by him for them ; how is that transaction en- 
tered in the books”? 

Ans. Mr. Benyon would give Mr. Pettengill a memorandum of 
checks or certificates that he wanted he should fill out and sign, 
which he would doand give to Mr. Benyon; Mr. Benyon would then 
deliver them to Mr. Weeks, taking from him certain notes. I said 
yesterday T did not kaow what he took; after talking with a young 
man in my employ I think it safe to say that he took Mr. Weeks’ 
checks on certain banks. 
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Cross-int. 598. After that had been done, was there anything on 
the books from which anybody who was a stranger to the transac- 
tion could tell upon inspection what had been done? 

Ans. You mean how they were paid for? 

Cross-int. 509. Yes; how they were paid for. 

Ans. No, sir; except Benyon and the teller. The teller took them 
from Mr. Benyon in payment for certificates, putting it in his cash 
and carrying it as cash items. 

Cross-int. 600. Was the amount paid out in the form of certificates 
to Mr. Weeks entered on the books as cash paid out? 

Ans. Not “ paid out,” but cash received and carried in the drawer. 

Cross-int. 601. Carried in the drawer as cash received ? 

Ans. Yes. 

Cross-int. 602. How were his checks received for such certificates 
entered on the books? 

Ans. They were not entered; they were carried as cash. 

Cross-int. 603. So that the whole transaction was carried as cash, 
one way or the other, on one side or the other of the cash ? 

A. Yes, sir. 

Cross-int. 604. When you began work, and from that time down 
to the time of resumption, what gentlemen were at work busy about 
the bank in getting the bank into condition to resume? 

Ans. Well, more or less busy, a good many. 

Cross-int. 605. Well, who were thev ? 

Ans. Actively, Mr. Wm. J. Best, and very nearly the entire 
171 ~=number of directors, besides Col. Needham, Mr. Benyon as- 
sisting in some way a good deal. 

Cross-int. 606. Assisting by giving information as to the transac- 
tions? 

Ans. Mr. Best so told me. 

Cross-int. 607. Giving information to Mr. Best and to the directors 
at times? 

Ans. As to Mr. Best I don’t know; I think, possibly; and then to 
such employes as were there. 

Cross-int. 608. And the part of the work which you attended to 
particularly was entering upon the books such transactions as be- 
tween Noy. 18, 1881, and the time you went there had not been put 
upon the books ?. 

Ans. Had been completed and not been entered upon the books. 

Cross-int. 609. What were the directors doing while they were at 
work about there—investigating the claims of the bank against in- 
dividuals? : 

Ans. I don’t know what they were doing. My impression was 
that they were investigating the claims, assisting in making the 
assets more secure, and renewing and collecting. 

Cross-int. 610. Were they not engaged more or less of the time in 
interviews with the debtors, ascertaining their means and the chances 
of their paving their liabilities to the bank ? 

Ans. Very largely. 

Cross-int. 611. They had a good many of the debtors in the bank 
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from time to time and talked with them about their condition, didn’t 
they? 

Ans. Yes, sir; I think there wasn’t an hour of the day but what 
they were there by appointment for that purpose. 

Cross-int. 612. And the directors were engaged in getting from 
them security, as far as they could, were they not? 

Ans. Yes, sir; as far as my knowledge goes, I think it was the 
fact. 

Cross-int. 613. Were they not also engaged in investigating the 
facts in regard to claims of which they were doubtful as to their 

validity against the bank—certificates of deposit, for Instance, 
172)—Ss which they had doubt about—were they not investigating 

those to discover whether or not the bank had received value 
for them ? 

Ans. My impression was that they were working with all their 
heart to ascertain the facts and to secure the debts. I was not with 
them much and had very little opportunity to know exactly what 
they were doing. So far as I did know, that was the fact. 

Cross-int. 614. Were they not also engaged in conference with 
creditors whose claims were not disputed and endeavoring to induce 
them to extend their claims according to the general scheme of ex- 
iension ? 

Ans. Yes, sir; there was a great deal of that work done actively, 
I remember, by the directors; I think, as | reeall it, that they took 
that special duty upon themselves, dividing the work up, taking lists 
and agreeing to sce the parties. 

Cross-int. 615. Were they not also engaged in looking up the value 
of the mortgages held by the bank? 

Ans. ‘To a certain extent they were; I don’t know to what extent. 

Cross-int. 616. And in looking up the value of their collaterals in 
the shape of stocks or bonds or in any other form ? 

Ans. Yes, sir; [ recall that. 

Cross-int. G17. Did you write any letters to the Comptroller with 
reference to the affiuirs of the bank? 

Ans. I do not at this moment remember. 

Cross-int. 615. Did you receive any from the Comptroller with 
reference to the affairs of the bank ? 

Ans. I don’t recall whether | did or not. 

Cross-int. 619. If you received any did you enter them on the 
records or what did you do with them ? 

Ans. I might and might not. Lam quite in the habit of pasting 
into the bank records all my letters from the Comptroller of the Cur- 
reney. I don't know whether I did these or not. 

Cross-int. 620. Then during this time, from the date when vou 
went In there until the resumption, your part of the work was chiefly 
in writing up the books, if I understand you, and getting them into 
shape to open the doors of the bank ? 

Ans. Yes, sir; the emploveés of the bank were put under 

173) omy charge, and we gave our undivided attention to that. It 
was very nearly impossible to have it accomplished, but we 
worked almost night and day, and I did very little besides that, 
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Those settlements came to me in papers. A package was turned 
over to me with all the vouchers—the old notes and the new notes 
given in renewal, whatever the settlement Was—with a memorandum 
of the settlement inside, the amount, and everything. Those I put 
on the cover, as I put a coverabout every obligation, and transferred 
them to the proper books of the bank—new books that I had had 
made for the purpose. 

Cross-int. 621. Did you during that time get upa system of book- 
keeping and a set of books ? 

Ans. I got up a new set of books ; yes, sir. 

Cross-int. 622. And wrote them up ready for starting the bank ? 

Ans. Yes, sir. 

Cross-int. 623. And that, in a general way, was the work that you 
were doing from the time you went there until the bank resumed 
business ? | 

Ans. Yes, sir. 

Cross-int. 624. And the commonly understood duties of a cashier 
you did not enter upon until the bank opened ? 

Ans. Not in the slightest degree. Mr. Pettengill, up to the time I 
took possession, did all that work as if he was cashier. The records 
are all in his writing up to that date. Although he was not cashier 
after my election, at the same time, by consent of the examiner, I 
directed that he keep on with that until the bank was ready to open 
its doors. There were cash transactions, but I did not make them. 

Cross-int. 625. Now, as to those transactions during that time, 
what was the general nature of them ? 

Ans. It was the collection of assessments, the adjustment of notes, 
and the collection of overdrafts; no paying of checks; none of the 
ordinary business of a bank, except it was connected with the collee- 
tion of the loans and assessments. 

Cross-int. 626. Then it was, in general, receiving such funds as 
could be collected, but not paying out anything ? 

Ans. No, sir. 

Cross-int. 627. And what was done with the funds that were col- 

lected ? 
174 Ans. Thev were, as the statement will show, largely de- 
posited in other national banks. There was very little cash 
kept on hand; almost none. 

Cross-int. 628. Ilow much cash was on hand when the bank opened 
for business? | 

Ans. There appears to have been about $90,000. My rule was, 
in the morning todraw upon the banks where funds were deposited, 
as I thought we might need, from 850,000 to $100,000, and bring it 
to the teller, who put it in his drawer, entered it upon his books, and 
paid it out in the day’s business. 

Cross-int. 629. You refer now to the cash that was in the drawer. 
I referred in my question to the eash which you had on eall in the 
different banks where it was deposited and in your own bank. 

Ans. There appears to have been $755,000 due from banks—cash 
In banks. 

Cross-int. 630. Was that on call? 
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Ans. On call. The cash on hand that day appears to have been 
about $25,000. 

Cross-int. 631. By “cash on hand” you mean cash in your bank? 

Ans. In our bank, specie and national bank bills. 

Cross-int. 632. You say you did not examine the value of the assets 
of the bank previous to the opening of its doors? 

Ans. No, sir. 

Cross-int. 633. But as to the condition of the bank, vou relied upon 
the statement that Mr. Needham .made to you, chiefly ? 

A. Yes, sir; chiefly. 

Cross-int. 634. And that was that the bank was solvent, in his 
judgment ? 

Ans. Yes, sir. 

Cross-int. 635. Did he tell you what means he had of knowing 
what the condition of the bank was ? 

Ans. No, sir. 

Cross-int. 636. Did you get any information from him or anybody 
else as to what examination he had made? 

Ans. He showed me his sheets containing a list of all the 
175 ~— assets which he said had been drawn off, under his super- 
vision, by the clerks. 

Cross-int. 637. That list of assets is of what date ? 

Ans. I understood it to be when he took possession ; the first work 
he did. 

Cross-int. 638. And he showed you those sheets ? 

Ans. Yes, sir. 

Cross-int. 639. Those sheets not only contained a list of the assets 
of the bank, but also had a valuation of the assets, did they not? 

Ans. The valuation that appeared upon their face, I suppose. 

Cross-int. 640. Did those sheets show any other valuation besides 
the nominal face value? 

Ans. I don’t know. 

Cross-int. 641. Were those loose sheets or were they a lot of sheets 
of large-sized paper tied or fastened together? 

Ans. Apparently sheets of foolscap fastened together by brass 
fastenings at the top. 

Cross-int. 642. Ilow large a bundle was it? 

Ans. My memory ts that the package was fully three-quarters of 
an inch in thickness; that was Mr. Needham’s set. I wiil say right 
here that there were two sets. He said one was his, and Mr. Best 
said one was his. They told me they were duplicates. 

Cross-int. 643. When did you last see that set of Col. Need- 
ham’s? 

Ans. A short time before the opening of the bank I called for it 
and it could not be found, and afterwards I sent to Mr. Needham 
for it, and he replied that he could not find it. Since then I have 
never seen it. 

Cross-int. 644. Shortly before the bank opened ? 

Ans. Yes, sir. | 

Cross-int. 645. Had he taken it away from the bank when you 
sent for it ? : 


oT 


LEWIS COLEMAN ET AL. 133 


Ans. I don’t know. 
Cross-int. 646. Who made the other set-—the duplicate set-—that 


you say Mr. Best had? 
Ans. My impression is that Mr. Best’s set was made in his 
176 ~=handwriting. I| think the set that Col. Needham had was 
made by Ben. Perkins. 
Cross-int. 647. Ben. Perkins was one of the clerks of the bank,. 
was he not? 
Ans. Yes, sir. 
Cross-int. 648. Mr. Best had his own private clerk there most of 
the time? 
Ans. Yes, sir; I think he had two or three different ones. 
Cross-int. 649. But they were his own clerks, employed by him- 
self and not by the bank ? 
Ans. Yes, sir; he had a short-hand writer—an amanuensis. 
Cross-int. 650. After the bank opened and began business until it 
was closed you say there was a list of from 300 to 400 depositors ? 
Ans. That is nv impression now. 
Cross-int. 651. I suppose there is some bouk that will show ex- 
actly ? 
Ans Oh, ves, sir. 
Cross-int. 652. What book is that ? 
Ans. The “daily balance” book. 
Cross-int. 653. That will show the names of évery one of tne de- 
positors and the deposits they made each day ? 
Ans. Every one. 
Cross-int. 654. And the amounts drawn out each day ? 
Ans. Yes, sir. 
Cross-int. 655. Did the directors of the bank deposit anything 
after the bank opened ? 
Ans. I think the books will show that most of the directors con- 
tinued their accounts precisely as they always had. 
Cross-int. 656. Did they deposit very large amounis ? 
Ans. Oh, ves, sir; they were very large depositors. 
Cross-int. 657. They deposited very large amounts and kept their 
accounts in the usual way as they had before? 
Ans. Yes, sir. 
Cross-int. 658. You say very large amounts were deposited by 
them. How large? 
177 Ans. Oh, I can’t name the sums; it could be told readily 
from the books. 
Cross-int. 659. Suppose you glance your eye over the books and 


see. 
Ans. The “daily balance” is not here. That is the only book 


that records it all. 

Cross-int. 660. Give us an idea of how large deposits were made 
by the directors. 

Ans. There were some of the directors that deposited with a good 
deal of regularity, and some deposited rarely and left very large 
amounts—that is, they were not very live accounts; for instance, 
I see now Mr. Coleman and Mr. Shepard. I will say that Lewis 
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Coleman & Co. and Shepard, Norwell & Co. had, if I recall it, three 
deposit banks each—two or three—and they deposit i in their deposit 
banks, first in one and then in the other, so that we might not get 
it in the Pacific every day, but every second or third day, and when 
it came it came in the shape of bills or checks. I should say that 
either one of those gentlemen or either one of those firms, when 
they deposited, would deposit from $5,000 to $20,000. I think 
$15,000 would be a fair average for either of them for a single de- 
posit. 

Cross-int. 661. How large did their accounts average ? 

Ans. I couldn’t tell, sir. 

Cross-int. 662. Give us somewhere near their average balance. 

Ans. I should say from $20,000 to $40,000. 

Cross-int. 665. ‘Those two firms you have spoken of ? 

Ans. Singly, separately? 

Cross-int. 664. The balance of each one would average from 
$20,000 to $40,000 ? 

Ans. I should think so. 

Cross-int. 665. Hlow large was it with the other directors; how 
large would their balances average ? 

Ans. I do not recall very particul: arly in regard to the others. I 
remember that young Mr. Reed made quite a large deposit, and as 
to Mr. Frost, I think it was a ve ry fair deposit; [ don't reeall the 

firures., The other ve ‘ntlemen of the bo: ird—miv impre ss10n 
178 is that all of them kept de ‘posits, and what | cons sidered at 
the time very handsome ones. 

Cross-int. 666. How was Mr. George M. March’s balance ? 

Ans. I think Mr. Mareh’s balance represented a bank—— 

Cross-int. 667. The Union Alarket Bank ? 

Ans. The Union Market Bank balance; yes, sir. 

Cross-int. 668. [low was that? 

Ans. I cannot tell with accuraey. My impression is that the 
balance there would be from $10,000 to 830,000. 

Cross-int. 669. Did the directors all pay in their assessment of 100 
per cent. laid Jan. 20, 1882? 

Ans. I think they did, without exception. 

Cross-int. 670. Something has been said about the claim of the 
Midland Improvement and Construction Company when the bank 
failed and the amount when the receiver was appointed. Will you 
tell us how that difference arose—what the transaction was that 
caused it ? | 

Ans. The facts in regard to the Midland deposit, as I reeall now, 
are that there was one deposit of S250.000, in the shape of a certiti- 
cate, and a general book aceount of about st) WMbor S10 MM), [ think 
the bank owed the company about 8260000. As I reeall the facts, 
Mr. Best and the other oflicers of the road, trustees, who were in 
Virginia, North Carolina, and so on, consented to and did extend 
the $250,000 four, eight, and twelve months, as the others did, with 
the understanding that the book balance was to be paid to their 
treasurer on call after the opening of the bank; that they declined 
to extend but they did extend the $250,000. 
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Cross-int. 671. Which was the amount of the certificate of deposit 
which they held ? 

Ans. Which was the amount of the certificate of deposit; yes, sir. 

Cross-int. 672. And they extended that upon the agreement that 
one-third of it should be paid in four months from the Ist of Janu- 
ary, one-third in eight months, and one-third in twelve months? 

Ans. Yes, sir. 

Cross-int. 673. With interest at four per cent.? 
179 Ans. Yes, sir. 

Cross-int. 674. Then they drew out the book balance, if I 
understand you, after the bank resumed ? 

Ans. Yes, sir. 

Cross-int. 675. That is, the surplus over $250,000 ? 

Ans. The whole balance in general account on the books outside 
of the certificate. 

Cross-int. 676. Then when the Ist of May came did they receive 
a third of the $250,000 ? 

Ans. Yes, sir. As I reeall the fact, when the Ist of May came 
they surrendered the certificates. There had been certificates issued 
of $25,000 each. My impression is they were surrendered, and the 
account was transferred to the books in general account, and they 
were to draw one-third, according to the extension, on or about the 
Ist of May. I remember that on or about the 2d of May the teller 
reported to me that the treasurer of the Midland had overdrawn 
their third, I think he said, about $12,000. I immediately notified 
Mr. Best of the fact and requested an immediate deposit to cover the 
deficiency which he made. 

Cross-int. 677. He made that to cover the deficiency ? 

Ans. Yes, sir. 

Cross-int. 678. So that it remained that they had drawn their 
third and no more? 

Ans. The treasurer explained to me that in giving checks to Kid- 
der, Peabody & Co. for steel rails he had given cheeks for what he 
thought would cover one-third, and had no thought that he had 
overdrawn $10,000 or $12,000 until I notified him. I do not know 
whether he had just his third or not, but | know in my judgment 
that he had no more. I tried to hold the directors to a very strict 
accountability, and gave the teller each day a list of those who were 
entitled to money, and required him before paying any check to 
compare it with that list and see if it overran the third, and if it did 
to decline to pay It. 

Cross-int. 679. Are there any books from which you can tell, if 
they are shown you, exactly what amount was taken out by the 
Midland Improvement and Construction Company, and at what 
dates ? 

Ans. The “daily balance” would tell exactly. It shows 
180 the deposits of every depositor and the payments every day, 
kept by the book-keeper. 

Cross-int. 680. Can you explain the difference between the amount 
standing to the credit of Micah Dyer, Jr., March 17, and the amount 
standing to his credit on May 22? 
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Ans. No, sir; not without examination and thought. 

Cross-int. 681. What books do you need to explain that? 

Ans. I don’t understand the breadth of the question—the gist of 
it. I don’t know whether they do differ. 

Cross-int. 682. There is said to be a large difference between the 
two amounts, and I[ ask you if you can explain how that occurred, 
or what books you would need to give the explanation ? 

Ans. I don’t think any books would help me, because for the 
“daily balance” there is no journal; it is merely an entry of figures. 
If the amounts differed Mr. Dyer, as I recall now, kept a daily bal- 
ance, as everybody else did, and was liable at any time to have no 
money, and liable at any time to have a large balance. My im pres- 
sion is that the transactions were quite a good many. You will 
understand that after resumption those gentlemen who continued 
their bank account as they had before had no restrictions put upon 
them in regard to depesits or drawing except as it referred to the 
extension of specified atmmounts. 

Cross-int. 685. Were the deposit accounts generally extended ? 

Ans. The large accounts generally were extended, except with 
those gentlemen who intended to keep right on depositing and draw- 
ing. I know that the committee of directors who had it in charge 
remarked several times that there were some who refused to extend 
that they had hoped would, and that the amount extended was not 
so large as they had worked for and hoped for. Who extended and 
who did not I don’t know. 

Cross-int. 684. Do you remember a deputy marshal coming into 
the bank soon after it opened and saying that he was going to attach 
the property in the bank and the gold in the vaults at the suit of 
Mr. Nathaniel M. Jewett ? 

Ans. A marshal was there; my impression is he was outside. 

Cross-int. 685. You mean outside of the counter? 

Ans. Of the counter in the outer room. Most of his talk, 

181 = think, was with others; you (Mr. Stone) or others. I think 

the remark that [ heard was that he could, if he chose, step 

around behind the counter and take gold and money and property 
and everything he found. 

Cross-int. 686. You knew, didn’t you, that he said he was in- 
structed to attach the gold, and that I had a conversation with him, 
and then went tosee the plaintiff's attorney, Mr. Russell, whose name 
he gave me? 

Ans. The distinct impression that I got was that he came there 
and attached the property, and you talked with him outside, and 
he went away, and that the attachment was not served or pushed 
further. 

Cross-int. 687. Ile didn’t put a keeper into your bank? 

Ans. No, sir. 

Cross-int. 6S8. Don’t vou remember that that resulted in the giv- 
ing of a bond the next day, on which Mr. Coleman and Mr. Shepard 
became sureties, a bond in the sum of $100,000 ? 

Ans. Yes, sir. 
Cross-int. 689. And that they were then indemnified for their 
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liability by allowing them to take from the Maverick Bank a certifi- 
cate of deposit of $100,000 ? 

Ans. Yes, sir; 1 secured from the Maverick Bank a certificate for 
$100,000, and by vote of the directors I gave it to them, receiving 
from them a receipt that they held it by vote of the directors as 
security to secure them on the bond given by them to release the 
attachment for $100,000. 

Cross-int. 690. And they signed the bond, did they not, with the 
understanding that they should be indemnified for assuming that 
liability ? 

Ans. I was so informed. 

Cross-int. 691. And that certificate of deposit for $100,000 was for 
the very $100,000 that had been attached on Mr. Jewett’s writ, was 
it not? 

Ans. Yes, sir. 

Cross-int 692. In giving a bond to dissolve Jewett’s attachment 
and in transferring to them, or in giving to Shepard and Coleman 

this certificate of the Maverick Bank, was there any Intention, 
182 as fur as vou know, to give Jewett any preference or advan- 
tage over other creditors ? 

Ans. Why, no, sir; it had nothing to do with it, as I understood 
it. Il understood these gentlemen gave their names on a bond which 
was accepted by the proper United States officers for the purpose of 
securing an order to release the attachment, and that this was given 
to them by mie by order of the directors to secure them if they should 
afterwards be held to pay that bond. 

Cross-int. 693. Was there any intention, so far as you know, by 
the giving of the bond and the transfer of the security to the sure- 
ties to give any benefit to Mr. Jewett? 

Ans. Why, no, sir; I understand it was for the purpose of releas- 
ing the money and afterwards forcing Mr. Jewett to do that which 
was legal. 

Cross-int. 694. Was it for the purpose of giving him an advantage 
or for the purpose of resisting his claim altogether and defending 
the suit? 

Ans. It was for the purpose of resisting and contesting his claim. 

Cross-int. 695. Was there any claim of the bank at that time 
against Mr. Jewett? 

Ans. 1 think there was a large mortgage signed by him. 

Cross-int. 696. A $100,000 mortgage, was there not ? 

Ans. A $100,000 mortgage; ves, sir. 

Cross-int. 697. On which be has received how much ? 

Ans. My impression is that that amount or some other had been 
carried to his credit on the books of the bank, and then that he had 
drawn against that balance, but how much I don’t know exactly. 

Cross-int. 698. There has been $80,000 carried to his credit on the 
books, had there not ? 

Ans. 880,000; that sounds natural. 

Cross-int. 699. On that he had drawn some $15,000 or $16,000? 

Ans. Yes, sir: I think so. There was a real estate transaction of 
$20,000, a sale by the Pacific Bank, and $80,000, I think, was passed 
15—459 
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to his credit, of which he had then drawn, I should say, $15,000 or 
$20,000; I don’t know. 
183 Cross-int. 700. Did he claim the right to draw the balance 
of the SSO,00U ? 
Ans. Yes, sir. 
Cross-int. 701. While the bank claimed that he should not draw 
that, but should pay to the bank the $20,000 for the land and the 
$15,000 or $16,000 that he had drawn ? 
Ans. Yes, sir. 
Cross-int. 702. That matter was afterward settled by his with- 
drawing his suit and paying the bank some thirty odd thousand 
dollars in notes, was it not ? 
Ans. Yes, sir. 
Cross-int. 703. And those notes taken from Jewett in payment of 
the claim of the bank on him were paid, were they not? 
Ans. Yes, sir; these notes were afterwards rediscounted, the 
money was raised on them from other parties, and [ presume they 
were paid. 
Cross-int. 704. Now, in regard to the claim made by Mr. Mixter, 
you knew of the refusal of the bank to pay those certificates, didn’t 
you? 
Ans. Yes, sir. ! 
Cross-int. 705. They were in the suspended list or contested list ? 
Ans. Yes, sir; Mr. Mixter and Mr. Gamble were mixed up 
together, and ! don’t recall whether the certificates were in the name 
of Mixter or Gamble. 
Cross-int. 706. Do you remember that those certificates, amount- 
Ing to $15,000, were in the list of claims to be contested ? 
Ans. I don’t recall. I think it would be easy to turn at once to 
that list in the book which was sent for. (Referring to book.) IlLere 
are three in the name of George Mixter. 
Cross-int. 707. And these the bank determined to contest ? 
A. Yes, sir. 
Cross-int. 708. Now, you remember his suit being brought and 
the funds of the bank attached, and a bond being given, with Mr. 
Coleman and Mr. Shepard as sureties, do you not? 
Ans. That sounds very natural. Yes, sir. 
Cross-int. 709. In the giving of that bond, and the transfer 
184 = of property to the sureties to secure them for their lability, 
was there any intention to give any preference or advantage 

to Mr. Mixter over the creditors of the bank ? 

Ans. Well, sir, the intention of the bank and its officers, approved 
by the Comptroller, as 1 understood it, was absolutely to refuse to 
pay, and to contest it, not expecting ever to pay, supposing they 
were given without value, and were void of value. The property 
given was to protect the bonds with, tor the purpose of contesting 
the certificates. 

Cross-int. 710. The intention of the transaction was to resist the 
claim of Mr. Mixter, was it not? 

Ans. To resist the claim of Mr. Mixter. : 
Cross-int. 711. And not to give him any advantage or benefit ? 
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Ans. Not to give him any advantage. 

Cross-int. 712. You say “with the approval of the Comptroller ” 
in your answer; what do you mean by that? 

Ans. I mean that a certain list, made here in red ink, was made 
after Mr. Best returned from Washington, and Mr. Best stated to me 
that that list, with all the facts connected with them known to him, 
had been presented to the Comptroller, and the Comptroller had 
ordered him to put them into suspense certificate account, and refuse 
to recognize them, and refuse to pay them. 

Cross-int. 715. So you understood they were to be contested, with 
the approval of the Comptroller of the Currency ? 

Ans. Absolutely ; ves, sir. 

Cross-int. 714. Now, I will ask you a similar question to that 
which I have already asked you about the claims of Jewett and 
Mixter, with regard to the claims of Prescott and Whitney, whether 
or not, in the giving of the bond and the transfer of property to the 
bondsmen there was any intention to give those plaintiffs any ad- 
Vantage over the creditors of the bank ? 

Ans. No, sir. 

Cross-int. 715. Or whether there was any other intention in the 
transaction than to resist the claims of those plaintiffs upon the 
ground that they were not valid or legal claims” 

Ans. No other that I ever heard of. 

Cross-int. 716. [ will include in a similar question the case 

185 of Demmon. Whether or not there was any intention to give 

Mr. Daniel L. Demmon any advantage or preference over 

other creditors, or whether the intention was solely to resist his 
claim ? , 

Ans. His case was like all the others. The security was given to 
these gentlemen who gave bonds for the purpose of releasing the 
attachments, but, as far as these parties were concerned, the inten- 
tion was to resist them absolutely and not to give them any prefer- 
ence or advantage. 

Cross-int. 717. Mr. Whitney, did any of the directors obtain any 
advantage to themselves, different from such as was common to all 
the creditors of the bank, by means of the resumption of business 
by the bank ? 

Ans. No, sir; in general I should say that thev became very 
much more deeply involved and lost much more heavily than they 
would have done if the bank had not resumed. 

Cross-int. 718. Will vou state in what way they became more 
heavily involved than if the bank had not resumed ? 

Ans. Well, I think in several cases there were very large new de- 
posits and the balances were very much larger; then, for these cases 
you speak of, they gave their names to release attachments. That 
I did not know anything about, but it impressed me that it was a 
tremendous hazard. 

Cross-int. 719. Didn’t they give their notes to a large amount to 
the bank in order to complete the settlement with Weeks? 

Ans. Yes, sir; a very large amount. 
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Cross-int. 720. That amount was in the neighborhood of $100,000, 
wasn’t it? 

Ans. I think one transaction was about $100,000. 

Cross-int. 721. And those notes they paid to the bank, did they 
not? 

Ans. Those notes they paid. 

Cross-int. 722. In full ? 

Ans. In full. I understood Mr. Weeks was to pay them at ma- 
turity, but he did not and the directors paid them all. 

Cross-int. 723. They took as securities some collateral from Mr. 
Weeks, on which nothing was realized ? 

Ans. I don’t know what they took ; I never knew. I heard 
186 he was to give them certain collateral. | heard that he gave 
them a chance of a rise on some stock ; that is all. 

Cross-int. 724. In that matter did not Mr. Shepard give his note 
for $20,000 to the bank, whieh he afterwards paid ? 

Ans. I think it was between 820,000 and $21,000. 

Cross-int. 725. Did not Mr. Coleman give a note to a large 
amount? 

Ans. Yes, sir. 

Cross-int. 726. And Mr. Dyer? 

Ans. Yes, sir. 

Cross-int. 727. And Mr. Sewall ? 

Ans. Yes, sir. 

Cross-int. 728. And all the others ? 

Ans. The richer ones gave large notes and the others gave accord- 
ing to the estimate of their worth. 

Cross-int. 729. The smaller ones gave $5,000? 

A. Yes, sir. 

Cross-int. 730. Did they not indorse notes for $175,000 with East- 
ern railroad stock as collateral at other banks in order to help out 
the settlement with Mr. Weeks? 

Ans. I don’t know the amount. I know thev brought very large 
sums of money, and I understood that they had given their names 
and borrowed the money at other banks. 

Cross-int. 751. Let me see if you will not reeall the facts when I 
tell you. Don’t vou remember that Mr. Shepard, Mr. Coleman, and 
Mr. Sewall indorsed the notes of Mr. Weeks on four months, amount- 
ing in all to $175,000, and that the other directors joined in an 
agreement to share with these three men any losses they might 
suffer by reasons of signing these notes, and that that transaction 
was for the purpose of getting from Mr. Weeks the settlement which 
bad been agreed upon ? 

Ans. I don’t think those notes came into the Pacifie Bank. I 
never asked about that transaction. [simply say that that sounds 
natural, but I don’t know all the faets. I never saw them hesitate, 
to the extent of their fortune, to do anything necessary to reinstate 
the bank. : 

Cross-int. 752. Did you know of Mr. Shepard giving his 
187) —s name toa very large additional amount,or cash, for 861,000, 
in order to help the Weeks matter on, which he was after- 
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wards a good deal troubled and embarrassed by having to pay, 
instead of its being taken care of by Weeks? Did you know about | 
that? 

Ans. Not all the particulars. I think Mr. Shepard placed in my 
possession certain bonds, which he said he received from Weeks for 
that money, and that enabled Weeks to pay a part of his indebted- 
ness and that afterwards he had to pay the note. 

Cross-int. 733. Will you look at the directors’ account on the daily 
balance book with reference to the average balances ? 

Ans. Saturday, March 18, the time of opening the bank. I turn 
to Shepard, Norwell & Co.’s account. The balance was upwards of 
$50,000; Monday, March 20, the balance was about $65,000; March 
22, $40,000; March 25, $42,000; March 25, $50,000; Tuesday, 
$56,000; Wednesday, 852,000; Thursday, $45,000; Friday, $50,000 ; 
Monday, April 3, $40,000; Tuesday, $22,000; Wednesday, $25,000 ; 
Thursday, $54,000; Friday, $52,000; Monday, April 11, $25,000; . 
Tuesday, $35,000; Wednesday, $38,000. 

Cross-int. 754. Now turn to Lewis Coleman’s account. 

Ans. March 18, $8,000; March 20, 88,000; March 21, $12,000; 
March 22,811,000; Mareh 25, 815,000; March 25, 815,000; Mareh 26, 
$12,000; March 27, 813,000; March 350, $15,000; March 31, $9,000; 
April 1 and 2, $11,000; April 5, 89,000; April 4, $15,000; April 5, 
$15,000; April 7, $12,000; April 8, 89.000; April 11, $19,500; 
April 12, $15,000; April 15, $22,000; April 14, $21,000. 

Cross-int. 735. Won’t you turn to the book, if it is here, which 
shows just how much stood to the credit of Shepard, Norwell & Co.’s 
deposit account Noy. 18, when the bank stopped ? 

Ans. Noy. 18, $13,638.75. That remained until the opening. 

Cross-int. 736. From the time you went to the bank until the re- 
sumption you were in daily intercourse with most of the directors, 
Were you not t 

Ans. Yes. sir. 

Cross-int. 737. And you talked with them, more or less, with re- 
gard to their plans about the bank ? 

Ans. Yes, sir. 

188 Cross-int. 738. So far as you know, was there any intention 

on their part in resuming business other than to protect the 
interests of all the creditors of the bank ? 
Ans. No, sir; I never heard anything else said. I never heard a 
word that led me to suspect in the most remote way otherwise than 
that their whole interest and time and fortune were to protect the 
stockholders and depositors of the bank. I never heard anything 
else mentioned. 

Cross-int. 739. And that was mentioned ? 

Ans. And that was talked continually. 

Cross-examination by J. D. Batt, Esq., of counsel for defend- 
ants Mixter and Prescott: 

Cross-int. 740. Have you any further light with reference to the 
sum of half a million which you spoke of as maturing somewhere 
about the 2Uth of May, 1852? If so, please state it. 
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Ans. I have refreshed my memory in regard to the paper that 
matured thet day from a memorandum which I gave Mr. Frost at 
the time,and I find that half a million of paper did mature on that 
day, and that the difference between the amount I took off from Mr. 
Price’s book yesterday and the half million was the amount that 
matured that day, but was renewed that day by the directors, and 
therefore appears on his book at a later date. 

Cross-int. 741. So. in fact, there was about half a million which 
matured that day that was not paid ? 

Ans. There was a trifle above half a million that was not paid. 

Cross-int. 742. And that was May 20, 1882? 

Ans. Yes, sir. 

Cross-int. 743. You spoke about the directors’ records being in- 
correct. Will you please explain vourself? 

Ans. I said I believed the directors’ records of the bank before 
suspension, or | intended to say, I believed that they were not cor- 
rectly kept. [mean that, not of my knowledge, but on a statement 
made to me by Mr. Pettengill, the cashier, or Mr. Perkins, the dis- 
count clerk, that Mr. Benyon ordered the cashier, whoever he might 
be, after the meeting to make up the records and told them what to 

write,and that, totheir best judgment, when the records — said 
189 notes were discounted by the directors, numbering from sucha 

number to such a number in the discount record, those notes 
never were seen by the directors or read to them, and they did not 
know of their existence in the bank. Mr. Perkins said to me, he 
being the discount clerk, that Mr. Benvon would come to him at the 
time the direetors were to meet and take out certain notes and leave 
certain ones back and make a memorandum of other notes, and 
that those he took into the meeting of the board of directors; and 
therefore he thought those were the ones read to the directors, and 
certain ones he left out and did not take in; and from other sources 
he coneluded thev never were read. 

Cross-int. 744. Is there any inaccuracy, as far as you know, after 
the time you became cashier ? 

Ans. No, sir. 

Cross-int. 745. Will vou please refer to the book which have pro- 
duced, or which the receiver has produced, containing a list of the 
disputed certificates of deposit in which you say are included the 
Geo. Mixter certificates, the Whitney certificate, and the Demmon 
certificate, and state how that list is headed ? 

Ans. “Suspended certificates to be contested and now placed 
in suspense account with the approval of the Comptroller of the 
Currency.” : 

Cross-int. 746. In whose handwriting is that? 

Ans. Mr. Pettengill’s. 

Cross-int. 747. Was he the cashier of the bank ? 

Ans. He was the former cashier of the bank. 

Cross-int. 748. Do you know when that heading was placed 
there ? 

Ans. That was placed there and that list was prepared by direc- 
tion of Mr. Best after his return from Washington and the last 
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thing before opening the bank; that was a matter of reference to 
me when certificates were presented. 


Direct examination resumed by Mr. Ranney: 


Int. 749. Has anything occurred to refresh your recollection since 
yesterday ? 
190 Ans. In what direction ? 
Int. 750. In any respect since I examined you. 

Ans. I don’t recall but one thing. 

Int. 751. I don’t ask you particulars, but generally whether any- 
thing has occurred to refresh your recollection or loosen your 
tongue. 

Ans. Generally, no, sir. If you wish me to answer any questions 
I will try to. 

Int. 752. You seemed yesterday, in my examination, to remember 
scarcely anything; your recollection to-day seems to be quite free ; 
can vou account for it? 

Ans. My thought of yesterday’s examination was that it was in 
regard to facts before I] went into the bank, generally, and I think 
to-day it has been chiefly the work that came under my observation. 
I can give no other reason. 

Int. 753. Has not more than two-thirds of Mr. Stone’s examina- 
tion been in reference to what occurred after the 18th of March, 
1852? 

Ans. It may have been, sir. I have tried to tell the truth and 
withhold nothing. 

Int. 754. Didn't you say yesterday that you did not meet with the 
directors after the 18th of March, and didn’t know much about what 
they did? 

Ans. I did not go into their meetings very much. 

Int. 755. Well, were you cognizant of what they did to any great 
extent? 

Ans. There are certain records of their doings that I made. I 
Was not present at all those meetings. I took the notes, in case I 
had to be absent, from a director who was appointed to take them 
at the time. 

Int. 756. Then you were not in with the directors during their 
conterences after March 18, 1882? 

Ans. Not every one all the time. 

Int. 757. Did you have anything todo with the adjustments made 
in the suits in question here and the giving of the bonds? 

Ans. I delivered certain securities by order of the directors. 
191 Int. 758. Is that all you did ? 
Ans. I don’t recall anything else. 

Int. 759. Were you present at their meetings when they discussed 
the matter of dissolving the attachments ? 

Ans. I reeall that 1 was present part of the time and part I was 
not. 

Int. 760. Do you remember any particular occasion when you 
were present and heard a discussion on the matter of the attach- 
ments ? 
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Ans. I did not say anything about attachments; I said I had 
given collateral to certain gentlemen, as ordered by the directors. 

Int. 761. My question is confined to the meeting of the directors 
where the matter was discussed. 

Ans. No, sir; [ don’t recall particular names; I think I heard 
part of the discussion in regard to nearly all of them. 

Int. 762. Which ones ? 

Ans. I heard discussion by the directors in regard to the So- 


hronia-Twitchell certificate, Franklin Savings Bank, Henry M. » 
Vhitney, Wm. P. Hunt, Henry Waterman, George E. Horne, Home 


Savings Bank; those I think I recall. 
Int. 763. Did they all sue? 
Ans. I don’t know. 
Int. 764. How do you know attachments were made in them, 
then ? 
Ans. I did not know that I had stated that any attachments were 
made. 
Int. 765. Did you know at the time whether there were or not? 
Ans. [ knew at the time when certain bonds were given to dis- 
solve attachments, and had the papers in my possession, which I 
turned over to Mr. Price. 
Int. 766. Is that all you know about it? 
Ans. That is all [ know, except the discussion of which I spoke. 
Int. 767. Discussion about what? 
Ans. About those certificates. 
Int. 768. About what certificates ? 
Ans. Those certificates of which T read you a list of names. - | 
192 Int. 769. Do you remember any discussion about the at- 
tachment in the Mixter case? 
Ans. No; [ don’t reeall anything. 
Int. 770. Do you remember any in regard to the attachment in 
the Demmon case ? 
Ans. I think I did not name Demmon; it don’t occur to me that 
I did hear any discussion in regard to attachments. 
Int. 771. You had nothing to do with them, did you? 
Ans. I had very little to do with them. 
Int. 772. You have been telling Mr. Stone about what the motives 
and intentions of the directors were. What do you know about it? 
Ans. Only what I heard them say. 
Int. 773. What you heard who say ? 
Ans. The gentlemen of whom you speak. > 
Int. 774. When did you hear them say anything? 
Ans. At different times. 
Int. 775. When? 
Ans. At different times. 
Int. 776. Well, recently ? 
Ans. During the time of which we are talking. 
Int. 777. Can you name any one conversation ? 
Ans. No, sir; 1 have not done so. 
Int. 778. Can you? 
Ans. | should not try to. ; 


a 
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Int. 779. You cannot, can you? 

Ans. I gave, in general, the tone of their remarks. 

Int. 780. You have given your opinion of the “tone,” have you? 
Is that it? Will you please answer whether you have given your 
opinion of the “tone of their remarks?” Do you mean the key on 
which it was pitched, or what do you mean? What do you mean 
when you speak of “ the tone of theirremarks?” Will you answer? 

Ans. I have too much self-respect to answer. 

Int. 781. Are you willing to answer what you mean by “the tone 
of their remarks ?” 

Ans. That was not the question put to me. If the question was 

written it will not read so. I will say to you that the tone 
193 of their remarks or the gist of their remarks—the subject of 

their conversation—of which I spoke to Mr. Stone was, as I 
then testified, that they were intent on securing the resumption of 
the bank for the purpose of the protection of the stockholders and 
depositors ; that was the subject and t-o-n-e of their remarks. 

Int. 752. Who? 

Ans. The directors; the only men of whom we are talking. 

Int. 783. When did they make those remarks ? 

Ans. I don’t know. I have not fixed any time. I should decline 
to try to. 

Int. 784. Instead of giving what you think was “ the tone of their 
remarks” will you give the remarks themselves? 

Ans. No, sir. 

Int. 785. And give the men who made them? 

Ans. No, sir. 

Int. 786. Can’t you do it? 

Ans. It was the talk of all the directors that I heard, and I think 
I heard them all. 

Int. 787. Well, when? 

Ans. Previous to the resumption of the bank, after I came there; 
it was not vesterday, nor it was not last night; it was the time that 
we are talking about, when the bank was in suspense, and I was 
there and they were there. 

Int. 788. This is the time you referred to as the time when you 
heard that talk ” 

Ans. That is the time I referred to and I could not have referred 
to any other time. 

Int. 789. Now, will you give the conversation at the time they 
talked about attachments? 

Ans. I have not said anything about attachments that I am 
aware of. 

Int. 790. Did you know anything about them ordid you hear any 
conversation about them ? 

Ans. I think that I told vou that I heard certain talk in the direet- 
ors’ meetings in regard to certain attachments and asking certain 

gentlemen to sign bonds to release those attachments, which 
194 they did, and, by order of the directors, I gave into their pos- 

session certain securities, taking a receipt for them in their 
names. 

19—439 


agnetne — tes Ah. ele NRE, 2 Ae 


146 PETER BUTLER, RECEIVER, &C., VS. 


Int. 791. You have stated that; now, what was said ? 

Ans. I have not said what was said. 

Int. 792. What was said in the meetings? 

Ans. I have not said what was said. 

Int. 793. Do you remember what was said ? 

Ans. I remember the general “ t-o-n-e” and I have told it. 

Int. 794. What was the general “t-o-n-e?” 

Ans. The general “t-o-n-e” on that subject was that it was neces- 
sary to secure a release of the attachments; to do so it was necessary 
to give bonds,and certain gentlemen did give bonds and they were 
protected. 

Int. 795. After you went into the bank and the bank opened, on 
the 18th of March, 1882, [ understood you to state, yesterday, that 
from that time forward, for a long time, you did not examine the 
assets of the bank; is that true or not? 

Ans. I presume the short-hand writer can give you the evidence, 
sir. 

Int. 796. Is that true or not, that you did not examine the assets 
for a long time after the bank opened ? 

Ans. I don’t pretend to say; if it is read I will try to remember. 
I tried to tell it as I remembered it. I would prefer not ‘to give it 
again, because it is easy to give it in a little different manner. You 
will see whether it is correct or not. 

Int. 797. Did you examine the assets ? 

Ans. Yes, sir. 

Int. 798. How soon after you went in there? 

Ans. I can’t tell you. : 

Int. 799. Did you before the 11th of April? 

Ans. I should not think of fixing any date. 

Int. 800. Do you remember when Mr. Frost came in and talked 
with you about it? 

Ans. I remember Mr. Frost talked with meat different times—not 
time nor date. 

Int. 801. Do you remember Mr. Frost, a director ? 

Ans. Perfectly. 

Int. 802. Did he have talks with you ? 
195 Ans. He had talks with me; ves, sir. 

Int. 803. Do you remember one you had with him about 
the assets of the bank ? 

Ans. [ don’t remember any particular one; I think I had more 
than one. 

Int. 804. Do you remember one when vou told him the shrinkage 
in the assets would exceed all the assessments ? 

Ans. Ido not. If Mr. Frost should say that I made a statement 
ona particular date [ should be inclined to believe it. I talked 
very conscientiously with him and confidentially. 

Int. 805. Let me put it specifically: Didn’t you, on the 11th day 
of April, 1882, tel? Mr. Frost, in the presence of Mr. Whitaker and 
Mr. Springer, that the assets of the bank would shrink so much 
that there would not be any of the assessments left ? 
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Ans. I don’t know, sir. If I told him that, I gave it as an opin- 
ion, not as a statement of fact. 

Int. 806. Did you express that as your opinion ? 

Ans. If he savs I did, it sounds very natural. I talked very 
lainly, very confidentially, and very earnestly with him and Mr. 
Vhitaker in regard to the condition of the assets as I had found 

them up to that time. 

Int. 807. What did you say ? 

Ans. I don’t remember. 

Int. 808. Don’t you remember anything about it? 

Ans. No; only in general. 

Int. 809. At that time did you talk with him and make that state- 
ment before you had looked into the assets? 

Ans. Evidently I had, in part. 

Int. 810. Didn’t you tell us yesterday that you did not come to 
any conclusion in regard to the assets until down about the 20th 
of May ? 

Ans. I think the short-hand writer can say what I said. 

Int. 811. Don’t you remember? 

Ans. I should not undertake to say what I said vesterday. 

Int. 812. Don’t you remember that you said you did not come to 
any conclusion until down about the 20th of May? 

Ans. I don’t remember my evidence. 
196 Int. 813. Don’t you remember the substance of what you 
said ? : 

Ans. My impression is that the substance of what I said, the gist 
of it, was that a large amount of the paper that had been renewed 
matured on the 20th of May, and was not paid, as it was assured to 
me by the promisors and indorsers it would be, and it seemed to me 
that was the point which would decide the whole question, and my 
talk with Mr. Frost was in regard to certain assets that J had exam- 
ined and had formed an opinion about. How far I went with him 
I am not able to say; I did not keep a memorandum of my talk. 

Int. 814. Whatever you did say to him did you believe it to be 
correct ? 

Ans. | have no doubt of it. 

Int. 815. At the time, if you said anything, you meant to state 
the truth ? 

Ans. I believe so. 

Int. 816. I understood you to say yesterday that you did not talk 
with the directors about the assets of the bank after the 18th of 
March, 1882? 

Ans. I don’t think I did, as directors; I don’t know whether I 
said so or not. 

Int. 817. Is that your distinction? Did you mean that you did 
not talk with them as a bedy when they were together? 

Ans. I don’t know whether I said so or not; I don’t recollect that 
I ever did talk with them as a body; I talked with them freely, 
separately, as they sought my knowledge. 

Int. 818. Didn’t you tell them that you did not think the bank 
was solvent, and that it could not go on? 
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Ans. I don’t undertake to say whether I did or not. 

Int. 819. Do you remember whether you did or not? 

Ans. I don’t remember. 

Int. 820. You will not say you did not, will you ? 

Ans. I won’t say anything about it. 

Int. 821. If, on the 11th of April you had made up your mind 
that the bank was in such a condition that the shrinkage of the 

assets would exceed the whole assessment of $742,000 that 
197 had been paid in, so that there would be none of it left, you 

probably at that time had made some examination to base 
that opinion upon, had you not? ) 

Ans. I have no doubt I had. I examined all the time after the 
bank resumed, every moment I could get. 

Int. 822. Do you remember Mr. Frost coming in there, soon after 
the bank resumed, and asking for the assets ? 

Ans. No, sir; I don’t recall it. 

Int. 823. See if you do not reeall it, and if you did not tell him 
that Mr. Best had got them in the other room, and he did uot want 
to show them because he was in pursuit of certain parties? 

Ans. No, sir; I don’t recall it. I should not say it was or was not 
so; I don’t recall the conversation. 

Int. 824. You don’t remember anything of.that kind ? 

Ans. No, sir; I have that faith in Mr. Frost’s accuracy and his 
methodical way of making memorandums, that if he should state 
anything of the sort I should have very great faith tn it. 

Int. 825. It was his memorandam, was it not, that enabled you to 
recall that there was over $500,000 that matured on the 20th of May 
which was not paid ? 

Ans. No, sir; it enabled me to recall more emphatically that my 
Impression of the amount that matured that day was correct. 

Int. 826. Where did you get the refreshment of vour recollection 
by which you answered Mr. Ball’s question on that subject? 

Ans. From that book that you have in your hand; Mr. Frost’s 
memorandum book. 

Int. 827. You were very confident after you had looked into the 
book, were you not ? 

Ans. I saw there at once that part of the paper was renewed, and 
that satisfied,my mind as to the disposal of it. 

Int. S28. From the ISth of March, 1SSZ. to the time the bank 
finally stopped were there any certificates of deposit presented for 
payment? 

Ans. Yes, sir. 

Int. 829. Did you pay them ? 

Ans. All that were not extended were paid at once in full. 

Int. 830. Did you pay Mr. Mixter’s? 

Ans. Mr. Mixter’s I see on the suspended list. 
198 Int. 831.’ Did you pay it? 
Ans. IT suppose not. 

Int. 852. Did you pay Mr. Whitnev’s? 

Ans. My impression is that Mr. Whitney was paid in part, and 
part not; I don't care to say absolutely. 
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Int. 833. Did you pay Mr. Demmon’s ? 

Ans. I don’t recall the circumstances ; my impression is, in the 
same way; that some were paid and some were not. 

Int. 834. Do you remember whether they were presented for pay- 
ment and you declined to pay them ? 

Ans. I remember that many of them were presented and I de- 
clined to pay them. 

Int. 835. After the bank opened ? 

Ans, Yes, sir. 

Int. 836. They were certificates of deposit in regular form, were 
they not? 

Ans. Apparently; yes, sir. 

Int. 837. Signed by the bank ? 

Ans. Signed by the cashier; yes, sir. 

Int. 838. How many do you remember? 

Ans. I don’t recall the list; I find a memorandum on the margin 
of several that were presented and refused. 

Int. 839. On the margin of what, please ? 

Ans. The certificates. 

Int. 840. Just tell us what they were; go through with them and 
tell us how many they were, and what the amounts were. 

Ans. I see “Wm. H. Nichols, $1,000.” I see I wrote in pencil, 
“Presented and refused.” 

Int. 841. What was the date on which that was presented ? 

Ans. I don’t know. I find “ Wm.H. Nichols, No. 2128, $2,500”"— 
“Presented and refused.” I see “ M. B. Place, No. 2168, $5,000,” 
marked “ Presented 10th; refused.” 

Int. S42. Tenth of when? 

Ans. It don’t say; I read to you what it said. I find “J. C. Ivy, 
No. 2248, $1,000,” marked “Trusteed March 20.” I find “ George 

Ettorn, No. 2260, $5,000," on which I have penciled, 
199 “Presented 18th; refused.” I find “ Henry M. Whitney, No. 
2131, 815,000,” on which I penciled,“ Presented 22d ; refused.” 

Int. 843. Twenty-second of what? 

Ans. I read to you what it said; I don’t know anything more. 

Int. 844. I ask vou not to read what you said, but give me the 
date it Was presented. 

A. I read to vou the record; that is all, sir. 

Int. 845. I told you not to read your own penciling; that is nota 
part of the record; but give the date refreshing your recollection 
from the record, if you need it. 

Ans. 1 cannot'tell anything beyond what is written. 

Int. 846. Was it before the bank stopped ? 

Ans. I cannot tell anything beyond what is written. 

Int. 847. Was it after the bank opened ” 

Ans. My impression was that it was after the bank opened its 
doors, and my impression is that the figures “ 20” refer to the 20th 
of April, after the bank resumed. 

Int. S48. Do the other dates refer to April, too? 

Ans. I presume so; I don’t know. 

Int. 849. Is that your best recollection ? 
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Ans. That is my best impression and best recollection. I find 
“Wm. P. Hunt, No. 2355, $10,000,” and “ No. 2356, $12,093.34,” marked 
in my hand,“ Presented March 20; refused.” [ find " George Mixter, 
No. 2406, $5,000,” marked by me, “ Presented 18th; refused.” I find 
“Henry Waterman, No. 2302, $11,000,” marked . Presented 18th ; 
refused.” i 

Int. 850. Will you look at the certificates which I now present to 
you, being those identified as in the hands of Mr. Hutehins, coun- 
sel for Mr. Demmon, and tell me whether you ever saw those before ? 

Ans. I think I have seen one of them before—No. 2278, 510, O00U— 
because I have marked in the margin “ Referred to Stone.” 

Int. 851. ‘That was presented, was it not ? 

Ans. I think so. 

Int. 852. And payment refused ? 

Ans. I think so. 

Int. 853. Now look and see if the others were not presented. 
200 Ans. The others I see no mark upon; I cannot tell any- 
thing about them. 

Int. 854. In other words, you refused to pay any certificates of de- 
posit, did you? 

Ans. Not at all; I paid a great many certificates. 

Int. 855. Did the Central National Bank have a large amount of 
them ? 

Ans. I don’t know. 

Int. 856. Don’t you know that the Central Bank had hundreds of 
thousands of them in amount? 

Ans. No, sir; I don’t know anything about it. 

Int. 857. Or a large amount ? 

Ans. I don’t —. 

Int. 858. Were not the other certificates in the same form as those 
that you have identified coming from the hand of Mr. Hutchins ? 

Ans. I presume they were. 

Int. 859. They were payable absolutely on their face and on de- 
mand, were they not? 

Ans. Yes, sir. 

Int. 860. Did you look through the bank — to see when they 
were issued, or whether they were ever issued by the bank ? 

Ans. I don’t think I did. 

Int. 861. Did you ever look to see? 

Ans. I looked through this book a great deal; I don’t remember 
for what purpose. 

Int. 862. Did you ever look to see whether the bank did not have 
full consideration for those certificates of deposit to which you have 
referred ? 

Ans. I don’t reeall. 

Int. 863. Did you ever examine to find out? 

Ans. I examined in regard to several certificates. I examined 
the books to see if I could ascertain what was given for them. I 
don’t recall the ones at all. 

Int. 864. In regard to any of those which you have named have 
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you looked to ascertain whether the bank did not have the full con- 
sideration for them ? 
Ans. I think I have; I don’t know which ones. 
201 Int. 865. Have you looked to see whether, in the liabilities 
of the bank, as you read them off to Brother Ball yesterday 
from the book, these very certificates were not embraced among the 
indebtedness of the bank ? 
Ans. I don’t think I ever looked for that purpose. 
Int. 866. You will not swear they were not, will you ? 
Ans. I think I read the list of suspense certificates. 
Int. 867. “ Suspense;” what do you mean by “ suspense?” Do 
you mean that you suspended payment of them ? 
Ans. I presume so. 
Int. 868. You never resumed, did you ? 
Ans. I take it for granted they were never paid. 


(Adjourned.) 


Tuurspay, June 28, 1883. 


Int. 869. You were asked, Mr. Whitney, the other day by counsel 
what the amount due from other banks appeared to be on the books 
on March 18, 1882, and you stated the amount. Will you be kind 
enough to state, as you find it on the books, what amount was then 
due to other banks from the Pacific Bank ? 

Ans. Item, “ Due to national banks, $897,944.95.” 

Int. 870. What was due on certificates of deposit at that time? 

Ans. $971,692.92. , : 

Int. 871. What at that time was the amount of notes rediscounted 

Ans. $354,321.13. 

Int. 872. What notes were those that had been rediscounted ? 

Ans. There was a very large list of notes of all sizes—notes that 
were originally discounted by the bank, and that were the property 
of the bank, and were sold to others, individuals or banks—and re- 
discounted. 

Int. 873. Can you tell me how long a time the notes run which 
you discounted after March 18, 1882, before May 20, 1882? 

Ans. Of all dates, from demand, short time, up to several months. 

Int. $74. State the general rule. When notes were discounted you 
took them on time, didn’t you ? | 

Ans. As a general rule, yes; on time. 
202 ut. 876. Did you take them generally on four months? 
Ans. Frequently ; yes, sir; but I should say not generally. 

Int. 877. If there were none which had been discounted since 
March 18, {882, that were on hand May 20, 1882, and which came 
into the hands of a receiver when he was appointed what had be- 
come of them? 

Ans. If not paid they had been rediscounted. 

Int. 878. That was a period of about two months? 

Ans. Yes, sir. 

Int. 879. Were you in the habit of discounting notes running for 
a less time than two months? 
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Ans. The bank took anything that was offered without regard to 
time, just as all banks do—some shorter and some longer. The 
discount journal would tell the date of each one. 

[nt. 880. As this first instalment of the extended indebtedness 

ras to fall due May 1, 1882, or about then, and was paid, out of 
what did you pay it? 

Ans. To those parties who had extended claims of any consider- 
able amount most of them the bank offered to give them in place 
of money notes, less the interest, if they had any that were accept- 
able to them ; and, if not, we paid them in money. My impression 
is that about one-third of the matured claims the first of May were 
paid by certain parties’ notes rediscounted to them, the bank indors- 
ing the notes. 

Ans. 881. Did the first instalment of the extended indebtedness 
all fall due on the same day ? 

Ans. Yes, sir. 

Int. 882. Will you tell us about what amount ? 

Ans. I think it was in the neighborhood of three-quarters of a 
million; I can’t tell exactly. 

Int. 883. And on what day did it become due ? 

Ans. | think it was the first day of May. 

Int. 884. Can you tell us how much of that indebtedness was 
paid in cash and how much by transfer of notes? 

Ans. No, sir; but my impression is that about two- thirds was 
money and about one-third was notes. 

Int. 885. Do your books show how much was paid out in ° 

money ? 
203 Ans. I think there are books that would show what notes 
were rediscounted, and, by tracing those items to the memo- 
randum slips that were made at the time, they would tell in whose 
favor they were rediscounted—I think all of them. 

Int. 886. Have you any book that will show it? 

Ans. I think there is no book. 

Int. 887. Can you not get it in some form, so as to tell me ex- 
actly ? 

Ans. I don’t recall that there is any other way than I ex- 
plained—that the books of the bank would show what notes we paid 
were credited to bills discounted on any given day, and with each 
of these items, corresponding with each item, would be a credit 
memorandum ; that memorandum would necessarily give the names 
of the parties in whose favor they were rediscounted. 

Int. 888. Will vou look on the second day of May and tell me 
what was due your bank from other banks on that day ? 

Ans. $52,670.40. 

Int. 889. Will you tell me what, on that same day, was due to 
other banks from the Pacific? 

Ans. $094,956.08. 

Int. 890. What was due on certificates of deposit ? 

Ans. $721,302.37. 

Int. 891. Does that last item embrace all the certificates of deposit 
that were then outstanding against the bank? 
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Ans. Here is an item of suspense certificates, $367,483.34. 

Int. 892. Do these two items embrace all the certificates of deposit 
out? 

Ans. I think they do. 

Int. 893. Can you tell what portion of those were issued prior to 
March 18, 1882? 

Ans. No, sir; it is a mere matter of figures; it-can easily be had. 

Int. 894. Get it out in your own way. 

Ans. I do not find the book here. 

Int. 895. Let that pass for the present, then. Will you now tell me 
from your book, if you can, the amount of cash your bank had on 

hand when it stopped, on the 20th of May, 1882? 
204 Ans. $5,078.70. 
Int. 896. Where was it to be found? I understand the re- 
' ceiver says he only got about $2,000. 

Ans. This must have been on the morning of the 20th. 

Int. 897. Can you tell how much there was at the close of the 
day ? 

Ans. I can tell by the teller’s cash. 

Int. 898. How early in the day was the directors’ meeting held ? 

Ans. It does not give the hour. 

Int. 899. That was a pretty eventful day; don’t you remember 
how early in the day it was ? 

Ans. Here it says they met at tues o'clock. This was not a regu- 
lar meeting. My impression is now that they met at tweive o’clock, 
twice a week. 

Int. 900. Didn’t you know that morning when you opened that 
the bank was going to fail ? 

Ans. No, sir. 

Int. 901. Do you know who got that enormous sum of $5,000, or 
what there was left of it, that day ‘ 

Ans. There were very large transactions that day, as there had 
been every day. 

Int. 902. Large transactions of what nature? 

Ans. Of de posits and payments of checks—the ordinary business 
of the bank. 

Int. 908. Do you know who drew the money out? 

Ans. I think the daily balance books would tell every draft ; 
there are twoof them. It will take a long time to answer that ques- 
tion ; it can only be done by drawing off the list of names. This 
shows ev ery name from A to Z where money was paid; it can be 
listed, if vou like. 

Int. 904. Can you give the aggregate ? 

Ans. No, sir. 

Int. 905. How much money did you pay out on Monday morning, 
May 2ist’ 

Ans. I don’t know without looking at the books. 

Int. 906. It seems you went into the bank Monday morning ; can’t 

you tell what balance you had on hand then? 
205 Ans. I think I can by looking at the teller’s books, if they 
are here. 
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Int. 907. If there was only some $2,000 odd on hand, what had 
become of the other deposits aud the money got by assessments on 
stockholders ? 

Ans. It would be very hard to trace all the transactions by the 
books. 

Int. 908. Well, generally, what had become of it? You ean tell 
generally what had become of it, can’t you ? 

Ans. Well, I can only say that it was paid out in the ordinary 
routine of business, and the books of the bank will show in every 
case how and when and in what way. It was exhaustive to pass 
the first of May and pay that third | reeall. 

Int. 909. You had petered out pretty completely, hadn’t you ? 

Ans. Well, yes, sir; I should think so. 

Int. 910. Can you tell at all how many notes or what proportion 
of notes which had been discounted as new paper since March 15th 
had been rediscounted at other banks? 

Ans. I cannot tell the amount; [ can only say that about all of 
them that were good enough to be rediscounted had been redis- 
counted. : 

Int. 911. All the money you had got from them had gone down 
to this—about $2,000? 

Ans. ‘The money was very nearly exhausted; I always thought 
that was the cause of the suspension. 

Int. 912. You say you had been doing a regular bank business 
from March 18, 1852, down to May 20, 1882. I suppose in a bank 
of discount the principal business and source of profit is from loans, 
isn’t it? 

Ans. Yes, sir. 

Int. 913. And you had been discounting paper and then redis- 
counting it at other banks and indorsing it as fast as you got 1t, had 
you? 

Ans. Yes, sir. 

Int. 914. At what rate did you discount notes, as a general thing, 
ordinarily, and at what rate did you get them rediscounted ? 

Ans. There was no set rule at which they were discounted ; 

206 they were discounted at the best rate we could get and they 

were rediscounted at the best rate we could get; but, as a 

rule, there was no sacrifice, and sometimes they were rediscounted at 
a lower rate than they were discounted. 

Int. 915. Was there much profit got out of it? 

Ans. No, sir; there wasn’t much profit. 

Int. 916. T suppose the customers that vou had at your bank when 
they got their notes discounted and negotiated loans with you got 
the money at the ruling rate, didn’t they ? 

Ans. Yes, sir. 

Int. 917. You didn’t shave them, did you? 

Ans. Notat all. 

Int. 918. You discounted the paper in the first place at the ruling 
rate in the street at banks ? 

Ans. Yes, sir. 


A OA SE At ea ta 


LEWIS COLEMAN ET AL. 155 


Int. 919. And you probably did not get it rediscounted at any- 
thing less than the ruling rates, did you? 

Ans. We frequently got it at a less rate, with the bank’s indorse- 
ment; never sacrificed anything in any case that I know of. 

Int. 920. If there was no sacrifice there was no profit, was 
there ? 

Ans. No, sir; but you will understand that it was impossible to 
keep the depositors without discounting paper for them. 

Int. 921. Do you think a bank is in good condition when it has to 
rediscount all its discounted paper ? 

Ans. It is a very bad thing indeed when a bank does that. 

Int. 922. You would not consider a bank a very good one that re- 
discounted all the paper it took? 

Ans. No, sir; of course, it is a very bad system. 

Int. 923. You could not live on that or make profit enough to pay 
the expenses of the bank ? 

Ans. Of course, any one who understands it understands when 
they see that item ina bank statement that the bank has been foreed 
to raise money and they have adopted that method. It is quite 
frequently the case, as you will find in the statements of the banks 
published now—good, sound banks in Boston—but not to such an 

extent. It is a bad svstem—that is, it is not a general rule. 
207 Int. 924. If a bank follows that system to the extent of 

getting all the paper that it takes rediscounted, it is in a 
pretty sickly condition, is it not ? 

Ans. Well, it depends upon circumstances. 

Int. 925. What circumstances ? 

Ans. If a bank has no funds to discount with then they stop 
discounting; if, on the other hand, in order to keep their customers 
they must discount, they rediscount; it is very frequently the case 


that banks, rather than lose their customers, instead of discounting 


and rediscounting, sell their notes again. 

Int. 926. If vou should see by the statement of a bank that they 
had to get rediscounted all the paper they discounted, what would 
be vour inference as to the condition of that bank ? 

Ans. It would look very bad; but it was a comparatively small 
part of the discounted notes that were rediscounted. 

Int. 927. But the rest of them were rediscounted by way of re- 
newals ? 

Ans. The rest of them were slow papers; they were not so readily 
discounted. 

Int. 928. You understand what I mean; they were rediscounted 
by way of renewals? 

Ans. They were not rediscounted at all; most of the loans in this 
bank were renewals, and had been for some time. 

Int. 929. What proportion should you think of the so-called dis- 
counts after the ISth of March, 1882, between that date and the 20th 
of May, 1882, were new loans and new discounts and what part were 
renewals of old loans ? 

Ans. I think I recall that previous to the bank’s starting ; when 
I was putting the renewals on the book, the amount of the renewals 
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that were put into my hands to transfer to the books exceeded 
$1,000,000 ; where new trades had been made and the notes had been 
renewed, some of them had been secured additionally, and all sorts 
of compromises made by the directors for the purpose of strengthen- 
ing the loan, and then the loan was renewed. 

Int. 950. I understand you that most of the paper that was put in 
there after the 18th of March, 1882, before you stopped, was for the 

extension or renewal of that paper that was slow ? 
208 Ans. No, sir; I do notsay that; these renewals that I spoke 
of, old paper that was slow, were made previous to the open- 
ing of the doors; the paper that we took after opening the doors was, 
in all cases, such as the bank supposed to be very good, and most of 
it was very soon after rediscounted. 

Int. 931. Did not any of the old paper mature during that period— 
the period of resumption, so called ? 

Ans. Yes, sir; | presume it was maturing all the time, more or 
less. 

Int. 952. And was renewed again ? 

Ans. Some of it was renewed and some of it was resold and some 
of it. was rediscounted. 

Int. 935. Then the rest of the paper was new paper? 

Ans. Yes, sir. 

Int. 934. All of which you got rediscounted ? 

Ans. Pretty nearly all, I think. 

Int. 935. Can't you show us, in some way, the profits on these loans 
and rediscounts ? 

Ans. The daily statement will show the receipts on account of dis- 
counted notes. 

Int. 936. Can’t you show us the balance now, how much you made 
or what the difference was between what you got on discounts and 
what you paid on rediscounts ? 

Ans. Yes, sir; the books would show very readily, but it would be 
quite a task. 

Int. 937. I wish you would figure up and just show me what the 
difference was from the 18th of March, 1882, to the 20th of May, 
1882, between what the bank received by way of cash or its equiva- 
lent for its discounts and what you repaid by way of rediscounts. 

Ans. It would take several hours; if it is my duty I will be 
glad to. f : 

Int. 958. Have you any idea now from recollection ? 

Ans. Not the slightest. 

Int. 939. You took a deep interest in that bank during that event- 
ful period of resumption ? 

Ans. Yes, sir. 
209 Int. 940. Haven’t you got an idea, anxious as you were to 
have it succeed, how much you made on your discounts ? 

Ans. That was the last thing I had to think of; my thought was 
to keep alive. [should have thought of that as a very small item. 

Int. 941. Did you expect to keep alive without the breath of life? 
I suppose the breath of life of a bank is the profit on its loans, is it 
not? 
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Ans. There are different opinions about that. 

Int. 942. Do you know anything else they can live on except by 
profits on their discounts? 

Ans. A good many banks live and thrive and lose every year 
more than all they make and pass their dividends, and the stock 
sells at a premium then, if that is any test. 

Int. 943. That is a fictitious, false condition, is it not? 

Ans. Not necessarily ; it depends a good deal upon who holds the 
stock. 

Int. 944. Do you think it is healthy to do bank business in that 
way? 

Ans. Oh, no, sir; it is far from healthy. 

Int. 945. The result of it is, without going into exact figures, you 
don’t think the bank made much during that period on discounts ? 

Ans. No, sir; 1 don’t think they ever tried to; they tried to pay 
their debts. ' 

Int. 946. They paid out a great deal and received little ? 

Ans. Oh, I think the bank made a verv wonderful struggle and 
did very well. I, for one, should be very happy to have its record 
examined forthe time. I do not mean pecuniarily ; 1 mean in gen- 
eral terms; I mean in the whole struggle. 

Int. 947. You mean they made a very eventful struggle, as a mat: 
ter of pluck? 

Ans. Oh, ves; and in other ways. 

Int. 948. Against fearful odds? 

Ans. Yes, sir; greater odds than any one was aware of, as far as I 
know. 

Int. 949. What vou would eall a “ forlorn hope,” wasn’t it? 

Ans. Yes; looking back, I think it was. 
210 Int. 950. Mr. Frost says that on April 11 you told him sub- 
stantially that the shrinkage would exhaust the sum received 
from assessments. 

Ans. Yes, sir. You spoke of that at my first examination. I 
have thought of that a great deal. I remember of meeting with Mr. 
Frost and one or two other directors; I think Mr. Springer and one 
other. They handed mea list of paper that had come up for ex- 
amination, that had been recorded upon the books after the bank 
resumed, and that they feared was not going to turn out as well as 
they had expected; and these gentlemen pressed me very hard to 
know whether, in my judgment, up to that time—I don’t know 
as vou want this talk. 

Int. 951. Oh, yes. 

Ans. Whether, in my judgment, up to that time there was a prob- 
ability that those who paid in the assessment would lose it. I told 
them over and over that I preferred not to talk about matters with 
them; I had rather talk with the board of directors. I had rather 
they would not ask me any questions in that way. They stated 
to me that it was very confidential and it was not to be used for 
any purpose, only to confirm the thought or idea that they had in 
regard to the assessment. They stated that the directors believed 
when the bank opened that if the assessment was all paid in the 
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original capital would all be made good, and that there would be 
some value in the assessment; and they said then that they had 
made up their minds, after talking with the old directors and the 
examiner, that the money they had paid in on the assessment was 
worth from twenty-five to fifty per cent. back again—that is, that they 
would eventually get it back. On that occasion I went over their list 
with them, and Mr. Frost had a little book and he showed me certain 
things. I did not say anything to confirm them in their judgment, 
but I did say, at last, after quite a little talk, that I feared that the as- 
sessment was all gone. I called to their minds that theassessment, ifall 
paid, would only amount to the Weeks loss. I told them if the other 
securities were all good, as the directors believed them, vet that the 
original stock was all gone; but I told them I did not believe— 
they called to my mind also that Mr. Weeks had promised to pay 

more money than the agreement by fifty per cent.—I told 
211 =them plainly that I did not see how he could; that the prop- 

erty that he held was pledged to others, and I did not believe 
he controlled it, and it could not be done except by a great rise. If 
there was a great rise, as he was released, I did not see why he was 
under any obligations. They said it was said of him that he was 
that kind of a man; that when he made money he paid lis debts, 
even though he was not legally liable. [told them I did not think 
there was any chance of that; that was my impression. Then we 
talked over this assessment, and I told them I thought they had got 
to make up their minds that the assessment was all gone. ‘That 
was the substance of the conversation, and, whether his memoran- 
dum shows that or not, that, as 1 recall it, was the substance of my 
statement. 

Int. 952. At that time in what way had it all gone, in your judg- 
ment? 

Ans. The money taken from the assessment was used, as it was 
collected, for the impairment of the capital. The capital was lost 
by the Weeks trade, and this money must be used for the impatr- 
ment of capital, and if no more money was got from Weeks or 
Benvon, and the securities that they thought good should prove bad, 
I couid see no way in which they would ever get that new assess- 
ment back again. 

Int. 953. So that, in vour judgment, at that time there was a loss 
of the assessment of S742,000? 

Ans. I think the Weeks loan covered that. 

Int. 954. Mr. Frost says you told him that vou told Mr. Shepard, 
in substance, about four weeks after they opened that some two mill- 
ions had gone. Do vou recollect the conversation vou had with Mr. 
Shepard when you told him what vou did about it? 

Ans. Yes, sir. 

Int. 955. Was it about four weeks after the 18th of March ? 

Ans. Oh, no, sir; I don’t think Mr. Frost testitied to any such 
thing, because that would be foolishness; be wouldn’t testify to any 
such thing. The conversation | had with Mr. Frost was long after 
the receiver was there; I should say it was midsummer, and Mr. 
Reed was present. They came in and talked over matters, and in 
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the course of the conversation I told them (I think it was the 
212 first time I ever repeated it) the conversation I had with Mr. 
Shepard the Thursday night previous to closing the bank— 
previous to Saturday; it would be the 18th of May, then. 

Int. 956. State what you told him you told Mr. Shepard. 

Ans. I told him what I told Mr. Shepard in the presence of Mrs. 
Shepard, as I recall now. I went up to see Mr. Shepard to spend 
the evening and tell him where we appeared to be drifting to after 
the Ist of May, and of the growing lack of confidence after that 
time, and to tell him what I thought would have to be done by the 
directors in the way of raising money to go on. In the course of 
that conversation I said to Mr. Shepard what | afterwards told Mr. 
Frost. I said to Mr. Shepard I thought it was a little extreme, but I 
had thought of it a great deal—pondered on it during that week— 
and I said, “Mr. Shepard, I am afraid you and the directors— 
I will say just here that the reason I talked with Mr. Shepard was 
that I was so confident in his absolute honor that I could talk with 
him freely ; I thought I knew it would never go further, and I must 
seek somebody for advice and enlightenment at that time, and, de- 
pending on his sacred honor, I bad this conversation. I said, “I 
think, Mr. Shepard, you have been deceived or misled by the credit- 
ors of your bank, or the examiner, or somebody, and I have come 
to the conclusion that the bank is not where you think it is in value 
by at least two million dollars.” Well, Mr. Shepard turned round, 
didn’t say a word for a few minutes, and I remember he said, “ Well, 
Whitney, vou have got the blues terribly.” I said, “I think not; I 
am judging this from the standpoint of experience; I may be mis- 
taken,” and I said, “It is one of the hardest things I ever could 
sav, because perhaps all my future is wrapped up in it; but I think 
it is true.” He says, “ Mr. Whitney, if I believed for a moment that 
that was true I should die.” ‘Then I said, “ We will talk no more; 
it may not be true; I am fearful it is.” That was the substance of 
the conversation. I took my hat and went; and that was the con- 
versation I repeated to Mr. Frost some time last summer, but it 
didn’t relate in any degree to about four weeks before the bank 
opened, but about two days before it closed. 

Int. 957. You have wandered a great ways from the ques- 

213 ~—s tion I put to you and injected a sort of speech. I want to 

know now whether you didn’t tell Mr. Frost that you told 

Mr. Shepard about the bed condition of the bank within four weeks 
after it resumed ? 

Ans. No, sir; I did not. 7 

Int. 958. And didn’t he have you repeat it to Mr. Reed and an- 
other director”? 

Ans. I don’t remember any repetition. I never told him any- 
thing of the sort. 

Int. 959. Didn’t he come with these men subsequently to vou and 
you repeat it to them? 

Ans. I don’t remember that he did; but still it seems natural that 
I talked with those gentlemen more than once in regard to it. I 
took them aside. 
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Int. 960. Think a moment; did not Mr. Frost come first and have 
an interview with you? 

Ans. I don’t know, sir; I can’t tell you that. My impression is 
that I talked with him ‘and Mr. Reed and one or more of the 
directors. 

Int. 961. Did not Mr. Frost first have a talk with you, and then 
did he not subsequently bring in Mr. Reed and another man and 
have a talk with you on this subject again ? 

Ans. I don’t know. 

Int. 962. And ask you to repeat it to them? 

Ans. I don’t know absolutely. 

Int. 965. Will you swear that that isn’t true? 

Ans. Oh, no, sir; not at all; it sounds natural. 

Int. 964. Now, I only want to ask you whether, in both of these 
interviews, you did not state what you told Mr. Shepard within four 
weeks after the bank reopened ? 

Ans. I did not tell him. I told him that four weeks before it 
opened. He would not testify to any such thing; it would not be 
true. | 

Int. 965. One moment. I did not, in the last question, ask you 
to repeat what you did say you told Shepard, but I simply asked 
you whether, in those two interviews, you did not state a conversa- 
tion which you had had with Mr. Shepard. 

Ans. I have no doubt I did. 
214 Int. 966. Whether you did not say, in that conversation, it 
was within four weeks after the bank opened ? 

Ans. No, sir; understand, not that I recall the language, only I 
know it is impossible. 

Int. 967. Mr. Frost says that on the 11th of April he had a talk 
with you in which he stated what has already been referred to, and 
that he spoke to Mr. Shepard about it, and Mr. Shepard said that 
Whitney was blue; had you not, before the Lith of April, 1882, had 
atalk with Shepard in which you expressed yourself in a way to 
indicate that you were rather blue? 

Ans. Oh, ves, sir; through the first month, before [ had got to 
the bottom of matters, | have no doubt, in many conversations with 
Mr. Shepard and the other directors, | expressed the conviction that 
certain things that they thought were good were not good; [ did, 
freely. I did not believe in the Nantasket railroad bends, but they 
did. I did not believe in the Bay of Fundy Quarrying Company, 
but they argued so strongly that it was good that they brought me 
to it again; and there were several times, when I saw what I thought 

ras evidence of weakness, | would say so frankly. We had a good 
many talks. 

Int. 968. And you say, immediately after the bank opened again, 
you saw evidence of weakness, don’t vou ? 

Ans. Not immediately after; I should think about a month after. 
I think I used to have talks with my wife, when I went home at 
night, about a month after. 

Int. 969. Don’t drag your wife in. The llth of April wasn’t a 
month, was it? 
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Ans. Very nearly. 

Int. 970. Well, before the 11th of April, then, your loss in the 
Weeks matter had been revealed, hadn’t it, very soon after March 18? 

Ans. Very soon after November; that had been covered by the 
compromise. 

Int. 971. It had not all been settled up March 18, 1882, had it? 

Ans. No; I think not. 

Int. 972. And it hung fire some time after that, didn’t it, before it 

was settled up? 
215 Aus. I think the directors had to raise $100,000 to finish it 
up. I think he couldn’t come up to his contract. 

Int. 973. How soon was that $100,000 raised in order to finish up 
the Weeks matter ? 

Ans. I should have to refer to the books. 

Int. 974. Please refer to them and ascertain. 

Mr. Stone: Whatever books you want you can call for them and 
they will furnish them. What books do you want? Name them. 

Ans. I think the teller’s cash will give the facts. (Teller’s cash 
handed witness.) I do not find it readily. 

Int.975. Did the bank take the notes of Messrs. Coleman, Shepard, 
and Dyer? 

Ans. Yes, sir. They discounted the notes. 

Int. 976. They gave the notes to the bank directly ? 

Ans. They gave the notes to the bank directly ; yes, sir. 

Int. 977. And you discounted them ? 

Ans. Yes, sir. 

Int. 978. Then look at your book of discounts. That will show. 

Ans. Not necessarily. The discounts are very large. (Discount 
record shown.) Here they are—March 6th and 12th. Those are the 
dates those nutes were discounted by the bank. 

Int. 979. When was that ? 

Ans. That was in the week from March 6th to March 12th. 

Int. 980. That cannot be. That would be before you opened. 

Ans. Yes, sir. There would be no record on the teller’s book then. 
There wasn’t any kept. 

Int. 981. Can you get at the time, Mr. Whitney, when those notes 
were actually discounted in the bank ? 

Ans. I don’t know whether from March 6th to March 12th was 
the date of the final settlement or not. There is no record of any 
transactions between these dates, of course. There were no books 
kept. I would like to see Mr. Pettengill’s small square cash book, 
kept in the interim. I have not yet been abie to find it. 

Int. 982. Let it pass, then, for the present. Do you remember the 

fact, Mr. Whitney, that after March 18, 1582, after the bank 
216 had opened, this Weeks matter was fixed up by these men 
helping Weeks? 

Ans. I don’t remember whether it was fixed up then or not. I 
have only this to guide me, that [ understand that the Comptroller 
would not give his permission for the bank to resume until that 
settlement was concluded ; so that I suppose that Col. Needham saw 
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that it was concluded before he gave leave to open. I think the 
facts will bear me out in that 

Int. 983. Were you aware before the bank was opened that the 
directors were required to give a bond to the amount of $150,000 ? 

Ans. I don’t think I was before the bank opened. I have seen it 
since. I have heard it talked about and have seen the bond. Comp- 
trolier Knox showed it to me. 

Int. 984. Dv you know anything about two directors refusing to 
sign it? 

Ans. No, sir. 

Int. 985. Do you know anything about the assets of the bank being 
marked up on the book about March 7 or 10, 1882” 

Ans. ‘There were certain a iecepaaiiae or more—that were marked 
up in value. [ recall now a deed of real estate that was secured, as 
I understand it, by Mr. Best from Mr. Benyon, on Back Bay land. 
I remember that after examination of the property and talking with 
the assessors there was $100,000 added to that, and it was talked at 
the time that Mr. Benvon and his wife, by transferring certain prop- 
erty, actually paid back to the bank at least $100,000. The talk was 
it was worth much more than that. 

Int. 986. Do you remember by whose direction the Back Bay land 
on the corner of C hester park (extended) and Commonwealth ave- 
nue was marked up? 

Ans. I remember Mr. Best said to me one day,“ It is agreed that 
this shall be marked up to a fair valuation, and such are the figures 
to call it, and the amount added to profit and loss account.” 

Int. 987. Now, were you aware at that time that that property was 
mortgaged for the sum of $105,000 ? 

Ans. No, sir. That was one of the things that I found by exam- 

ining the record several weeks after. That was one of the 
217 ~=things that overwhelmed me and brought me to the con- 
viction that the directors had been deceived. 

Int. 958. You say “after talking with the assessors ;” were you 
aware that the price at which that property was assessed by the as- 
sessors was less than the mortgage ? 

Ans. No, sir; | remember Mr. Best saving, if I eo right, 
“At the price fixed, that land will stand us “in about $3a square 
foot.” And he says, chuckling, I remember, “The front of it is 
easily worth $8, and the rear is worth 83.” 

Int. 9S9. The front of what? 

Ans. The front land on Commonwealth avenue. 

Int. 990. Were you aware that the frontage on Commonwealth 
avenue was only about twenty feet ? 

Ans. I had no idea of it; I never knew it until after the receiver 
was appointed. Mr. Price asked me to go there and look that land 
over and appraise it according to my judgment. IT found then just 
the shape of it and what was on it, and | made my report to Mr. 
Price. 

Int. 991. Did it surprise you ? 

Ans. It did; Ves, sir. 

Int. 992. You learned then that its assessed value was how much? 
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Ans. I don’t recollect ; he hasa memoranda of what I put it down 
at; I gave him what [ thought it was worth. Part of my business 
in the savings bank had been the appraising of property and nego- 
tiating mortgages. 

Int. 993. You say Mr. Best “ chuckled” when he talked about it? 

Ans. Yes, sir. 

Int. 994. Was he in the habit of chuckling? 

Ans. When he had made a good bargain or saved a good deal of 
property it made him feel happy and he would chuckle. 

Int. 995. Did you know anything about advancing the Common- 
wealth Hotel property up $50,000 ? 

Ans. No, sir; I think it was done; the circumstances I don’t ree- 
ollect. 

Int. 996. Was that done about the same time as the other? 

Ans. I think it was. 
218 Int. 997. Were you aware that the Commonwealth Hotel 
property did not stand in the name of the bank at all? 

Ans. No, sir; I have no knowledge about it whatever. 

Int. 998. When you examined the assets of the bank, you did not 
look that up? 

Ans. I did in the course of time. 

Int. 999. But vou were not aware that Mr. Best held that prop- 
erty, as trustee, for the benefit of the directors themselves, not the 
bank ? . 

Ans. It seems to me that I recall that he was trustee of the prop- 
erty and conveved it to the bank ; that is my impression. 

Int. 1000. Did you have any deed of that property in the assets of 
the bank ? 

Ans. I don’t know; before the bank opened Col. Needham asked 
me to give him a list of the property, real estate and mortgages, and 
I‘ looked through the packages—spent an hour or two looking 
through them; I told him I knew nothing about them; we didn’t 
find deeds or proper conveyances of mortgages in many of the 
eases, and Mr. Best explained by saying that many of them were at 
the register’s office and part of them were in dispute, and they had 
not got perfect titles, but he explained it in such a way that we 
were satisficd; it was among the last things I did to examine those 
carefully and see what they had got. 

Int. 1001. That Commonwealth Hotel that was marked up and 
on which there was an advance of $50,000, do you know how it stood 
on the books before that ? 

Ans. No, sir. 

Int. 1002. Did you know how much that property was mortgaged 
at? 

Ans. No, sir. 

Int. 1003. Were you aware that it was sold at auction for less than 
the mortgage ? 

Ans. Yes, sir; I have had a good many talks with Mr. Price since 
he was appointed receiver in regard to it. I never looked that up 
with the directors, but Mr. Williams was connected with it, and I 
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talked with him and he talked of it indefinitely, and so in- 
219 definitely that while he was full of promises mrt, sna 

yet I had lost my faith in it; I did not know its condition 
until after Mr. Price came in. 

Int. 1004. You found such a thing as the Commonwealth Hotel, 
did you? 

Ans. I remember deeds there from Williams and wife in regard 
to the Commonwealth Hotel property. 

Int. 1005. Did you know any reason, why the directors, before 
they sent that estimate on to the Comptroller, could not have gone 
down and seen that property on the Back Bay, and seen whether it 
was on Commonwealth avenue or not ? 

Ans. No, sir: I don’t know of any reason. 

Int. 1006. Did Mr. Best represent it as being on Commonwealth 
avenue when he went down to look at it? 

Ans. Yes, sir; I think he did. 

Int. 1007. He didn’t say anvthing about there being only twenty 
feet (one little cerner of it) on the avenue or anything ‘of that kind’? 

Ans. I never heard anything of it; no, sir. 

Int. 1008. Did he say anything of its being land that had been 


filled ? 
Ans. There was talk about filling, because there were bills sent 
in for it. 


Int. 1009. Did you know anything about its being land that 
needed filling ? 

Ans. No, sir; I never saw ituntil after the receiver was appointed, 

Int. 1010. Do you know anything about marking up the Nan- 
tasket bonds $61,000? 

Ans. It was stock, wasn't it, sir? 

Int. 1011. “ Profit and loss, advaneeon Nantasket bends; 
handwriting is that? 

Ans. Mr. Pettengill’s. 

Int. 1012. Did you know anything about marking them up 
$61,000 ? 

Ans. No; I think I was there about that time, but I was busy at 
other things. 

Int. J015. Do vou know whether those were the bonds that 
220) Mr. Coleman and Mr. Shepard held at that time as security 
against their liability on the bord to dissolve attachments ? 

Ans. I did not suppose they held any at that time—the 10th of 
March. 

Int. 1014. Do you know whether they were the ones that they did 
hold afterwards ? 

Ans. No; I don’t know what they held. 

Int. 1015. Do vou know anything about marking them up? 

Ans. No; I don’t recollect anything i in regard to it. 

Int. 1016. That marking up was with a view to making a repre- 
sentation to the Comptroller, Wasn't it? 

Ans. I understvod from Mr. Best that those were values that they 
got from creditors that bad been thieving, and it was clear gain ; 
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that they put them up what they thought was the value, and that 
was among the good things of the reinstatement. 

Int. 1017. That they had got as the fruits of a theft? 

Ans. He called it so. 

Int. 1018. It is entered as an advance, I believe, on those things. 

Ans. Yes, sir. 

Int. 1019. Evidently above the present price at which they stood 
on the books. 

Ans. There were some things, I heard Mr. Best say, that did not 
stand on the books at their proper value and would be advanced to 
what he called the market value—or somebody did. 

Int. 1020. Were not these items included among them ? 

Ans. I don’t know. I am relating to you conversation that I 
heard, without very much attention. 

Int. 1021. Mr. Whitney, at that time, just about the 11th of 
March, or just before that, when they were entering these advances, 
were vou aware that, in order to make the bank solvent, it was 
necessary to have a bond or to have certain doubtful debts, or debts 
considered doubtful, amount to a certain sum in order to give a 
solvent appearance to the bank ? 

Ans. No, sir. 

Int. 1022. What was the object of giving that bond of $150,000, 

then ? 
221 Ans. I never knew anything about it, except as the Comp- 
troller showed it to me; and on its face it appeared to have 
been given to secure certain notes in case they were not paid. 

Int. 1023. Were you not aware that the Comptroller required the 
bank to appear to be solvent, and, in order to have it appear so, it 
was necessary to have a bond that would make good these debts to 
the amount of $150,000? 

Ans. I had supposed that was one of the steps that was required, 
through Col. Needham, in order to make it solvent. 

Int. 1024. If such bond was given, and those debts were not 
worth that, then it was so much insolvent, on its own estimate, 
wasn't it? 

Aus. I had supposed that bond was given to make the amount 
good. 

Int. 1025. Did not the directors take interest enough in that to 
see that the bond had been given, as they had agreed to do, to make 
it solvent? 

Ans. That was none of my affairs. I never saw it; didn’t know 
anything about it. 

Int. 1026. Did you hear the directors say they thought it would 
not be a good bond any way, because it was not signed by all of 
them ? : 

Ans. Qh, no, sir. 

Int. 1027. Did you see on the record book a vote by the directors 
whereby they agreed to guarantee a certain amount? 

Ans. I think I have read such a vote. 

Int. 1028. Did you look, when you got in there, to see whether 
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such a bond had been given to comply with the requirements of the 
Comptroller? 

Ans. I remember the matter was discussed, and the bond was 
stated to be at Washington. Beyond that I knew nothing. 

Int. 1029. What did the directors say about it; did they say that 
they had yviven the bond? 

Ans. I don’t know how I came to the knowledge that a bond had 
been given to secure the indebtedness. 

Int. 1030. Didn’t they mention at the time that two of the direct- 

ors did not sign it and it was not good for anything? 
222 Ans. I did not hear anything of that sort. 
Int. 1031. What did they say about it? 

Ans. They said nothing to me. 

Int. 1032. Did they say that they wanted to have it delivered 
without being signed by the other two ? 

Ans. I never heard anything about that. 

Int. 1033. What did they say? You say you heard it discussed. 

Ans. Somebody told me—whether it was Col. Needham or Mr. 
Best or who it was I don’t know—that a bond had been given to the 
Comptroller that secured certain liabilities. 

Int. 1034. I understood vou to say you heard it discussed by the 
directors ? 

Ans. Oh, no, sir; it was all done before I was there. I knew 
nothing about it. 

Int. 1035. In order to make the bank apparently good it was 
necessary for the stockholders, who had been assessed one hundred 
per cent., to pay it, wasn't it? 

Ans. Yes, sir; I understood that it was considered that that was 
necessary. 

Int. 1036. You found that they had not paid, didn’t you, to the 
extent of 8200,000 and over ? 

Ans. Yes, sir. 

Int. 1037. And that made you so much short of being good, 
didn’t it? 

Ans. It made me so much short of available funds that I had 
hoped to get. 

Int. 1038. Funds that were estimated in order to make the bank 
solvent ? 

Ans. Oh, yes; T presume it was called a legal elaim. 

Int. 1059. Before you could get the Comptroller's certificate ; be- 
fore he would allow you to go on and resume ? 

Ans. Ile must have known; [I don’t know, but he must have 
known how much was unpaid. 

Int. 1040. What makes you think he must have known? 

Ans. Because fhe examiner told me that the bank could not re- 
sume except they had complied with the instructions of the Comp- 

troller, and he was there to see that they had. 
223 Int. 1041. Were you aware that the bank examiner tele- 
graphed to Washington, just before the bank opened, that he 
could not take the responsibility of having it resume? 
Ans. No. 
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Int. 1042. Who had the making up of that statement that went 
to the Comptroller which induced his letter of March 14th? 

Ans. I don’t know anything about it; I don’t know what the 
statement was, or the letter; I know nothing about it. 

Int. 1043. Statement of the condition of the bank ? 

Ans. I don’t know whether anything was made or not. 

Int. 1044. Did the Comptroller come on here to examine this bank ? 

Ans. Oh, no, sir. 

Int. 1045. Did Magruder come in and look through the assets of 
the bank ? 

Ans. No, sir. 

Int. 1046. Who did examine these assets carefully before that 
statement was sent on, to vour knowledge? 

Ans. I have no knowledge that anybody did. 

Int. 1047. Who was the most active in it? 

Ans. In making up the statement ? 

Int. 1048. Yes. 

Ans. I don’t know, sir; I don’t know anything about the state- 
ment; I should have to see it. 

TInt. 1049. Mr. Best was pretty active, wasn’t be ? 

Ans. He was active in everything; yes, sir. 

Int. 1050. Wasn’t he generally the active man in getting that bank 
into an apparent condition whereby they could get leave to resume ? 

Ans. He was a very hard worker, surely; he was the largest 
creditor; I suppose that naturally he would work very hard. 

Int. 1051. Seemed very anxious to have it open, didn’t he? 

Ans. Yes, sir; all were anxious. 

Int. 1052. Now, do you know anybody but Mr. Best that was in- 
trusted with a detailed examination of those assets, as preliminary 
to the determination of the question whether the bank should 

resume ? 
224 Ans. I see no reason why all the directors were not in- 
trusted with that duty—and Col. Needham. Who did it, I 
am not aware. 

Int. 1053. Did they do it or intrust the doing of it to Mr. Best? 

Ans. Well, they were very busy men; and, although they gave a 
great deal of time, they intrusted a great deal tohim. I don’t know, 
as to that statement, how much they did in regard to that examina- 
tion. ; 

Int. 1054. Did you have the curiosity to look in the directors’ 
minute book and read what purports to be an entry on that record 
book of the assets of the bank? 

Ans. No, sir; I never had curiosity enough to turn back to read 
those records at all. 

Int. 1055. Are vou not aware that they had intrusted to Mr. Best or 
that Mr. Best had assumed the duty of examining in detail the 
ussets of that bank and making a report upon them? 

Ans. Oh, ves, sir; I am satisfied of that. 

Int. 1056. You knew that? 

Ans. Yes, sir; in this way. I came to Boston two different times 
to see him. He was at the hotel. I went to the hotel, and he was 
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hard at work with one or two clerks, and he appeared to have a 
great many of the books and papers there: and when I saw him at 
the bank he seemed to be the most active worker in it—gave almost 
night and day to it. 

Int..1057. You did not look, you say, at the directors’ minutes to 
see what sort of a report that man made. Have you ever done so? 

Ans. No, sir; I never read those minutes on this book of records 
at all. 

Int. 1058. Did it ever occur to you, when you came in to take the 
responsible position of cashier of that bank, when it was about to 
resume and the question was to be determined whether it should 
resume, to inquire as to the propriety orimpropriety of intrusting 
that question to a man who was as deeply interested to have a par- 
ticular result as Mr. Best was ? 

Ans. No, sir; [ supposed Col. Needham was supreme, and that 

whatever he did was right. 
225 Int. 1059. He was not a director in the bank, was he? 
Ans. I understood he was absolutely in charge. 

Int. 1060. Did you understand he was a director? 

Ans. No, sir. 

Int. 1061. Or a man in the employ of the bank ? 

Ans. No, sir; put there by the Comptroller. I understood the 
directors were assisting him in every way in their power, but that he 
alone had the property in charge. 

Int. 1062. He had it in control tokeep it out of the hands of other 
people, didn’t he, and see that they should not use it up? 

Ans. I don’t know what the duties of a bank examiner appointed 
by the Comptroller are in such cases; I presume that it was his duty 
to see that nothing was stolen. 

Int. 1065. You did not presume that it was his duty to carry on 
a banking business, did you ? 

Ans. I did not understand that any business was carried on, only 
collecting the debts. 

Int. 1064. [ put ina record which I find in the directors’ minutes 
under date of March 10, 1882: 


“Ata meeting of the directors held this day there were present 
Messrs. Coleman, Shepard, Springer, Fallon, Dyer, March. The 
cashier read a report of the condition of the bank. After discussion, 
voted to adjourn to Saturday, 11th, at 12.50 o’clock. E. C. Whitney, 
clerk.” 

Was that yourself? 

Ans. Yes, sir. 

Int. 1065. You were cashier then, were you ? 

Ans. Yes, sir. 

Int. 1066. Where is that report ? 

Ans. [ don’t know; if [ read the report I took it from the “ State 
of the Bank ”—copied it off. 

Int. 1067. Where is that report named in that record ? 
Ans. I don’t know. 
Int. 1068. It says that you read it; did you ? 
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Ans. I have no doubt of it. 

Int. 1069. Was it one vou had made up or somebody else? 

Ans. I think I read it from the record in the balance book or the 

daily “State of the Bank.” 
226 Int. 1070. With all the Weeks matter in and everything 
else, good, bad, and indifferent? 

Ans. Just as it would be. I could turn to the “ State of the Bank” 
on that day. 

Int. 1071. What, on March 10? Are you reporting the condition 
of the bank then, when it was: not in vour hands or control or in 
the hands and control of the directors, but in the hands and control 
of Daniel Needham, the bank examiner. 


(Mr. Batt: That is the statement I asked Mr. Price to produce, 
which was sworn to on the 4th of March and sent on to the Comp- 
troller. 

Mr. Ranney: I object to the interference of Mr. Ball while I am 
examining the witness. 

Mr. Batt: I give notice to the receiver to produce that report sent 
to the Comptroller of the Currency at that time. 

Mr. Ranney: We accept your notice.) 

Int. 1072. Will you be kind enough to tell me, Mr. Whitney, who 
made up this report which you read ? 

Ans. I don’t know; I could tell if I could see it. 

Int. 1073. Don’t you remember whether you made that report or 
somebody made it for you , 

Ans. No. 

Int. 1074. Do you know whether that was Mr. Best’s report ? 

Ans. No; I don’t know; it says “ read a report;” I don’t know. 

Int. 1075. That seems to have been made about three days after 
the time when the advance was made on the Commonwealth prop- 
erty, so called, the Commonwealth Hotel, and the Nantasket bonds ; 
do you know whether it was based on that? 

Ans. No; I don’t; [should think it would be more flattering if it 
was. 

Int. 1076. It was a flattering report, wasn’t it? 

Ans. I don’t know. 

Int. 1077. You would not make up a report without knowing it? 

Ans. If I made upa report [ would draw it off from the book 
called “State of the Bank.” 

Int. 1078. Where would vou find it? 

Ans. I would find it in this book I have here, called “State 
227 = of the Bank,” naturally. If it wasn’t made up from that, 
then it would be made up from the daily balance book. 

Int. 1079. You had not at that time been making a daily balance 
had you, while the bank was suspended and not doing business ? 

Ans. It wouldn’t be made from that (“State of the Bank ”); I don’t 
know anything about who made it or what it was. 

Int. 1080. Or what it was made from ? 
Ans. No. 
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Int. 1081. Do you know whether that was the one that was made 
up and sent to the Comptroller in order to induce him to give per- 
mission to the directors to resume possession of the assets ? 

Ans. I don’t know anything about it. 

Int. 1082. Don’t you know that the first proposition was to get the 
Comptroller to consent that the directors should take the assets of 
the bank into their hands and out of the hands of Daniel Needham, 
examiner, as @ matter of expediency, so as to enable them better to 
collect in the assets ? 

Ans. No; I have no knowledge in regard to that at all. 

Int. 1083. Were you not aware that the Comptroller first sent a 
paper authorizing that to be done, with the requirement that a re- 
port should be made to him every day ? 

Ans. No. 

Int. 1084. What did you understand that the Comptroller meant 
when he said, in his letter of March 15,“ You need not report any 
longer?” 

Ans. Col. Needham told me he was obliged to report to the Comp- 
troller daily, and afterwards told me that he reported once in two 
days. 

Int. 1085. You were not aware that Mr. Dyer and Mr. Best were 
sent to Washington to see the Comptroller ? 

Ans. I don’t recollect that Twas. At what date? 

Int. 1086. In March. [see the date of the letter to which T have 
reference 1s prior to your going there. Did vou ever look back in 
the book and see a copy of a letter which is recorded as of Jan. 18, 
1852” 

Ans. I never did read any of the records. 
228 Int. 1087. Did vou ever observe this? “ The bank may be 
placed in the hands of the directors, as recommended. You 
are directed to report to me, at least on each alternate day, the gen- 
eral condition of the bank and the progress toward resumption of 
business.” Did you ever notice that? 

Ans. No, sir; I recall that at a given time Col. Needham did ab- 
sent himself to examine the New England banks, and that the 
directors were apparently more in charge; and he came back each 
night, made a memorandum of the transactions of the day, and 
told me that every second day he reported to the Comptroller. I 
presume that was the time. 


(Mr. Ranney: I put in here this vote, under date of January 16, 
1882: 

“That the plan of reorganization provides for an assessment of 
100 per cent. on the entire capital stock of the bank and a guarantee 
by the board of directors of the sum of $150,000, against which is 
to be set aside an amount of past-due paper which cannot now be 
made available as an asset. In case the whole or any portion of said 
sum of $150,000 shall be collected out of said past-due paper it 1s 
to be credited to the directors. If, however, from the paper so set 
apart as possessing no present value a sufficient amount should not 
be realized to indemnify the said directors, then, in that event the 
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said directors must supply such deficiency, and any sum received 
from such paper so set apart, over and above said guarantee fund, to 
be paid over to the bank.”) 

Int. 1088. Did the directors ever do that after vou took posses- 
sion ? 

Ans. Isnppose not; because the Comptroller showed me that bond 
and said, I think, that he came on to Boston partly to ascertain 
whether that paper had been paid. I asked him why it was signed 
in full, and then followed a discussion between him and meas toits 
legality. That is all I know about the bond. 

Int. 1089. I am not now speaking of the bond, but of the vote 
which I have read to you. The proposition of the Comptroller was 
that the board of directors should guarantee $150,000; it says noth- 
ing about giving a bond. 

Ans. That bond or guarantee was for $150,000 and it named the 

paper which it was to guarantee. 
229 Int. 1090. Yes; but it was not executed. Now, I ask you, 
independently of the bond, whether the directors ever complied 
with that vote? 

Ans. I don’t know that they did. 

Int. 1091. Did you take it upon yourself to see? 

Ans. No. 

Int. 1092. Did vou keep an account of the paper? 

Ans. My impression is that the paper lies there to-day in good 
shape. 

Int. 1093. On this record I read, in the reply of the Comptroller 
to a letter, part of which I have just read, which embodied that vote, 
and put in this: “ You state that the president has madea bond for 
$200,000, and that a bond to guarantee $150,000 of the paid assets 
has also been signed by a portion of the directors, and both of these 
bonds are in your custody.” Now, again, I put it to you, did you 
take it upon yourself as cashier to see whether these directors ever 
did make good that amount under their guaranty ? 

Ans. Oh, no, sir; I supposed that was the Comptroller’s duty. I 
never heard or did anything about it. 

Int. 1094. Had you any directions to keep an account of these 
pour debts to see whether they were paid ? 

Ans. Never a word from anybody. 

Int. 1095. And they never were paid, were they ? 

Ans. My impression is they were not. 

Int. 1096. If that $150,000 was necessary to make that bank 
solvent, and the directors had agreed to pay it and had not done it, 
you were just so much short of solvency, weren't you ? 

Ans. I suppose so. 

Int. 1097. Well, when you got “blue” about the bank and were 
looking it up, and the conviction was dawning on you that it was in 
a bad way, during the period you have named, did you look to see 
about that or call on the directors to get it? 

Ans. No; it never occurred to me that was not the Comptroller's 
place. 
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Int. 1098. Didn’t the president, Mr. Coleman, whose name 
230 ~—is attached as president to the vote of which I have just read 
a part, volunteer to make that good or do something towards 

it ? 

Ans. I don’t know anything about it. 

Int. 1099. Did he take any steps towards doing it ? 

Ans. I don’t know; I remember that the Comptroller told me 
that he was going to enforce it, and I remember that I smiled when 
I heard it and told him I did not see how he was going to. 

Int. 1100. Did any of those directors say they knew that two of 
the directors were not going to sign it and said they wouldn't, to 
start with? 

Ans. I never heard a word in regard to it. 

Int. 1101. Do you know who were the two directors that did not 
sign it? 

Ans. I have no doubt I do. 

Int. 1102. Have any of these directors ever talked with you about 
that bond ? 

Ans. Never a word that I can recollect at all. 

Int. 1103. Did you ever hear any of them say they were not going 
to pay that bond because it was not executed by the other two? 

Ans. No, sir. 

Int. 1104. You never heard them speak of it? 

Ans. I never heard any one of them speak of it. 

Int. 1105. Never heard any of them “chuckle ” over it? 

Ans. Never heard a word; never heard the subject mentioned. 

Int. 1106. Ever heard Best “ chuckle” over it? 

Ans. No. 

Int. 1107. Did the bank take any steps to bring suits on that 
voluntary assessment of the shareholders made in January against 
those shareholders who refused to pay before the bank stopped ? 

Ans. I think not; I think there was a form of auction sale, but 
I guess that was the last done. 

Int. 1108S. That was a mere form, wasn’t it ? 

Ans. I don’t know; I thought it was serious. 

Int. 1109. Wasn't that made before the receiver came? 

Ans. Yes; that was made before, when I was cashier in charge 

and before he finally came. 
231 Int. 1110. You were aware that the assessments were due 
by law within sixty days after they were made, were you 
not? : 

Ans. Yes, sir. 

Int. 1111. Then the sixty days expired either before or soon after 
the day on which your bank resumed. Did you take any steps to 
collect them by suit? 

Ans. As I reeall it, the understanding was the law provided that 
the stock must be sold. 

Int. 1112. Did you take any steps immediately to sell it before 
you sued ? 

Ans. All I reeall is that it was advertised for sale. 

Int. 1113. How soon was that done? 
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Ans. I don’t know. 

Int. 1114. Won’t you look at the directors’ minutes and see if you 
can find any time when the directors voted to sell it or advertised it 
for sale? 3 

Ans. There was a long advertisement. 

Int. 1115. When was the advertisement made? 

Ans. I don’t remember anything in regard to it. 

Int. 1116. You don’t remember that the directors, after the bank 
resumed or before, took any action to order the stock sold on which 
the assessment had not been paid ? 

Ans. No; I don’t know what action was taken; I know it was 
advertised. 

Int.1117. Were vou aware that they did not succeed in getting 
the whole of the new stock taken so as to make up the amount of 
half a million, which was voted, and then the directors passed a vote 
cutting it down to $961,000; did you know that? 

Ans. I remember that it was not all taken; that the Comptroller 
certified (I had the letter in my possession for a long time) that 
something short of half a million was paid in and added to the 
capital. All this before I went there. 

Int. 1118. Don’t you know that after they failed to get it all taken 
and it was cut down to $961,000 that these stockholders who paid in 
their assessment, or some of them, claimed that it was illegally made 
and claimed to recover back the money they had paid ? 

Ans. I don’t know that they did. That has been freely 
232 ~—talked up since the receiver was appointed. I think he asked 
me something of that sort. I never heard anything of that 

sort before I went in there. 

Int. 1119. You did not know that such a claim was made before 
the bank stopped ? 

Ans. Oh, ves; that may have been made before. You mean be- 
tween ifs resumption and the last failure ? 

Int. 1120. Yes. 

Ans. Yes, sir. The facts in the case I don’t remember. 

Int. 1121. You knew there were creditors claiming that it was 
illegal. 

Ans. “Creditors’” I don’t know. There were stockholders. 

Int. 1122. Well, stockholders that were claiming that the stock 
was illegally issued, and claiming the money, because the whole 
stock was not taken ? 

Ans. I don’t know anything about that. I knew that they were 
urging that the payment of the balance be forced if possible. 

Int. 1123. You knew that some of the parties, feeling aggrieved, 
were claiming that the bank should sue the directors for their mal- 
administration ? 

Ans. Since the suspension I have heard a great deal of talk. 

Int. 1124. Since what suspension ? 

Ans. Since the second suspension. 

. Int. 1125. Since May 20, 1882? 
Ans. Yes, sir. 
Int. 1126. Didn’t you know it before that? 
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Ans. No, sir; [ don’t recall any such talk. 

Int. 1127. Look at Mr. Dole’s letter of April 25, in the directors’ 
book, and see whether you ever saw that before. 

Ans. Yes. 

Int. 1128. Did you make a record of the vote of May 2, 1882? 4 

Ans. Yes, sir. ae 

Int. 1129. Will you say whether you did or not at that time see | 
that letter? 

Ans. I saw that letter. » 

Int. 1130. Didn’t you know at that time, then, that there was a 
charge of malfeasance against the directors and a claim that they 

should be sued ? 
233 Ans. I remember that that letter came from this Mr. Charles 
A. Dole, and that the directors said that he had troubled them 
considerably, and [ knew there was a good deal of smiling over this. 
I think it was referred to Mr. Stone. I never saw this taken seri- 
ously by anybody. 

Int. 1131. I didn’t ask you in my previous question how vou took 
it, whether seriously or in joke; I asked vou whether you ever read 
it. Then you take back what vou previously said, that you had not 
heard of it before the final failure? 

Ans. No, | won’t; I said I didn’t remember that I had. 

Int. 11382. You say you did not take it seriously, but you took it 
so seriously as to make it a part of your record, didn’t you ? 

Ans. Yes, sir. 

Int. 1138. Did you put all jokes into your record ? 

Ans. A good many that I thought were jokes. > 

Int. 1134. You meant to put that in as a joke? 

Ans. Well, the directors took action on it, therefore I attached it. 

I always made it a principle. 
Int. 1135. Did they take serious action on it ora jocose one ? 
Ans. This seemed jocuse. It was voted: 


“That before acting upon the communication from Mr. Dole he be 
requested to furnish a full and particular statement of all the facts 
upon which he asks this board to begin a suit against such persons 
as constituted the board of directors Nov. 18, 1881.” 


Int. 1136. Do vou eall that jocose action ? 

Ans. Well, it was rather jocose ; it was considered as a joke then, 
I think. 

Int. 1187. Do you remember whether Mr. Best was present? 

Ans. I don’t know. 

Int. 1158. You don’t remember whether he “ chuckled ” over that, 
do you? 

Ans. There is no record of his being present, and 1 intended 
when he was to say so. 
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Cross-examination by R. Stone, Jr., Esq., of counsel for defend- 
ants Coleman and Shepard: 


Cross-int. 1159. Did you say that you had in your possession a 

letter of the Comptroller certifying the capital to be $961,300? 

234 Ans. I said I had it in my possession for awhile, and turned 
it over to the receiver. 

Cross-int. 1140. You have not got it now? 

Ans. No, sir. 

Cross-int. 1141. You have spoken about the West Chester Park 
property as being marked up; do vou mean that the same interest 
In that property was valued at $100,000 more March 10th than it 
was previously by the directors and Examiner Needham, or that 
they had acquired some new interest in that property, and that the 
increase of value represented that new interest ? 

Ans. I understood that they had secured a deed of it, and they 
had not had it before, and that they considered it a very large re- 
payment by Mr. Benyon or his wife. It was not a marking up, only 
that they got, I understood them, for a small consideration a very 
valuable piece of property. 

Cross-int. 1142. Then it was not a marking up in the sense of 
attaching increased value to the same property which had been pre- 
viously set at a lower value? 

Ans. Not atall. They stated, then, that they thought they had 
not marked it up more than half its value. I think they said they 
had marked it up to $3. a foot, and they thought that it would sell 
for from $3 to $5 a foot. 

Cross-int. 1143. Now, do you know that that action which is called 
marking up the Commonwealth Hotel was marking it up in the 
sense of attaching a larger value to the same interest which they had 
previously set at a lower value? 

Ans. No, sir. I understood from Mr. Best that a proper valuation 
Was put upon it, and that certain debts or values that they got they 
got as a sort of restitution from some one, and that it was actual 
value coming into their position as a part of the settlement. I did 
not understand it was a marking up. 

Cross-int. 1144. So that it was not a marking up in the sense of 
giving greater value to property which had been previously taken 
at a lower value? 

Ans. Oh, not at all. I never heard anything of the sort. 

Cross-int. 1145. Is the same thing true of the Nantasket bonds, 

$61,000, entered on the book as an advance? 
235 Ans. Yes, sir; the same is true of that; everything that 
there was a new value put upon, and the proceeds carried to 
profit and loss was, I understood, because of some actual new value 
that came into their possession. 


Direct examination resumed by Mr. Ranney: 
Int. 1146. There is one question I forgot to ask you; you say you 


are now in the Lincoln National Bank ? 
Ans. Yes, sir. 
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Int. 1147. When were you elected cashier there ? 


Ans. On or about the middle of December, 1882. 

Int. 1148. Any of the defendants in this suit directors in that 
bank ? : 

Ans. Who are the defendants ; I don’t know ? . 


Int. 1149. Mr. Shepard, Mr. Coleman 
Ans. Mr. Shepard is a director in the bank. 

Int. 1150. Any others who were directors in the Pacific Bank ? 
Ans. No, sir; no other directors of the Pacifie Bank. 


Int. 1151. Mr. Shepard aided you, [ suppose, in getting your posi- 
tion, kindly ? 
Ans. Mr. Shepard was very kind. 
Int. 1152. He helped you to get your position, didn’t he? 
Ans. I don’t think he did; he gave me the advantage of stock, I 
think, he owned there; I don’t think that had anything to do 
with it. 
Int. 1155. Do you mean by that that it was presented to you ? 
Ans. No; I beg your pardon, he was one of the original subsrib- 
ers to the stock. 
Int. 1154. He was one of the directors when you were elected 
cashier ? 
Ans. Yes. 
Int. 1155. And he is now ? 
Ans. Yes, sir. 
Int. 1156. Was Mr. Dyer one of the directors of the Lincoln Bank? ae 
Ans. No, sir; no other director, 1 have said. 
eo 5 


236 Cross-examination by A. D. Fosrrr, Esq., of counsel for 
defendant Whitney : 


Cross-int. 1157. You said yesterday that vou did not know any- 
thing about the negotiations about giving bonds for attachments. 

Ans. Beforeland. | | 

Cross-int. 1158. Will you just look at that and see if that is your 
signature as a witness to that bond. 

Ans. Yes, sir. 

Cross-int. 1159. You were present, then, when that bond was 
signed ? 

Ans. Yes, sir; I signed that as a witness; I always made a prac- 
tice of never reading a document I was asked to witness under any 
circumstances. —' 


Cross-examination by E. W. Hutrcuins, Esq., of counsel for 
defendant Demmon: 


Cross-int. 1160. That is your signature, too, is it not, to bond to 
dissolve attachment in the suit of Demmon against the bank ? 
Ans. Yes, sir. 


(Mr. Ranney: The execution of all these bonds is admitted. I 
put them in myself. In the copy of the bond as printed the signa- 
ture appears “ E. A. Whitney;” it should be E. C. Whitney.) 


-_ 
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Direct examination resumed by Mr. Ranney: 


Int. 1161. Will you please look at the book called “ small ledger,” 
on page 1}7, and see whether this entry does not there appear; “ Me’h 
9th, Commonwealth avenue, do. $14,500, $23,000—$37,500.” State 
whether that is there. 

Ans. Yes, sir. 

Int. 1162. Will you state whether it does not appear on the 10th 
of March that this was added : “Advance on Commonwealth Avenue 
estate $100,000.” 

Ans. Yes, sir; my impression would be that on the 9th they took 
a deed of that property, consideration $37,500, and paid with it cer- 
tain obligations to Marcus, and on the next day they added to it such 

value as they put upon it; I know there was talk that they 
237 ~—s had got it for a very small sum, but whether they go it that 
day or at some previous time I don’t know. 

Int. 1163. Was that the time that Mr. Best had been down and 
seen it? 

Ans. I don’t know whether he had seen it or not. 

Int. 1164. It was not in that connection that he “chuckled,” I be- 
lieve? 

Ans. Yes, sir; it was. He remarked that it was very nearly op- 
posite the mansion of Hon. Oliver Ames. 

Int. 1165. He told you there were some old buildings on it which 
were got for nothing, or an old stable? 


Ans. He said nothing about that. 
EDMUND C. WHITNEY. 
Attest: JOHN G. STETSON, Examiner. 


Deposition of George H. Frost. 


Boston, WrepNEsDAY, June 27, 1883. 


Direct examination by A. A. Ranney, Esq., of counsel for 
complainant: 


Int. 1. State vour name, age, residence, and business. 

Ans. George H. Frost; fifty-nine; residence, Peponset; doing noth- 
ing at present. 

Int. 2. Won’t you please state whether you were a director in the 
Pacific National Bank of Boston; and, if so, when elected and how 
long you served ? | 

Ans. I was a director of the Pacific National Bank, voted such on 
the fifteenth day of March, 1882, was qualified on tne 16th, and was 
at the opening on the 15th and served until the receiver was ap- 
pointed. 

Int. 3. Whether, after your appointment, you examined into the 
condition of said bank; and, if so, how soon you did it? 

Ans. I examined into the condition of the bank, as far as I could, 
by conversation with the directors as to the new paper and securities 
23—439 
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that came up at our meetings, and I asked Mr. Whitney to let me 
look at the assets of the bank and he said they were in the 
238 hands of Mr. Best, and for some reasons they was to be kept 
in Mr. Best’s possession; so that I had no opportunity of seeing 
the nature of the securities. 

Int. 4. Will you state whether you did, however, by inquiry and 
examination learn anything as to the condition of that bank by the 
11th of April, 1882” 

Ans. I learned something the day that the bank was opened that 
caused me to have some mistrust. 

Int. 5. State what you learned then. 

Ans. That was that Mr. John Fallon, a new director, which was 
chosen before [I was, said that T. ©. Weeks’ account had swelled 
from $1,262,000 up to $1,500,000 and something ; or it had inereased 
$325,000, and he could not account for it. That was the first point 
that [I learned. 

Int. 6. What did vou do about that? 

Ans. He requested me to go with him over to Mr. Stone to investi- 
gate it. [told Mr. Fallon that that was not the place, but at the 
next directors’ meeting | would request an explanation of it, which I 
did at the first meeting, on March 21, 1882, I think it was; the di- 
rectors’ book would show. 

Int. 7. You fix the date as March 21, 1882. State what oecurred 
then. 

Ans. IT asked Mr. Coleman or, after we got through the business 
of the meeting, | addressed my conversation to Mr. Coleman asking 
how this happened, and he said he couldn’t very clearly explain it, 
but told me that Mr. Stone could give me the desired information. 
So [asked Mr. Stone. Mr. Stone told me that, through Mr. Benyvon, 
the Central Bank, and ‘TP. C. Weeks, they had got $325,000 that right- 
fully belonged to the Central Bank changed over tothe Pacific, which 
made Mr. Weeks’ account over $325,000 more. That is the way it 
was explained to me. 

Int. 8. What was the relation of Mr. Stone to the bank ? 

Ans. Counsel, sir. 

Int. 9. Was he present at the meeting of the directors ? 

Ans. Yes, sir. 

Int. 10. The claim of the bank against Mr. Weeks, which you have 

spoken of, was a claim against Theodore C. Weeks ? 
239 Ans. Yes, sir. 
Int. 11. Had it then been settled with the bank ? 

Ans. They told me that it had; that the preliminaries had been 
agreed on at that time, but that he had not carried out all the points 
of the agreement. 

Int. 12. You say that was the first thing? 

Ans. Yes, sir. 

Int. 13. That increased the indebtedness ? 

Ans. $525,000 more than [ supposed it was. 

Int. 14. Phen what next did you find ? 

Ans. My next discovery was at the next meeting which followed, 
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Int. 15. Well, what then? 

Ans. The claim against Stewart & Horn came up of $240,000 re- 
ported to be good, but slow. There was a committee chosen that 
day. I cannot name the gentlemen, but the books will show (refer- 
ring to book). Coleman, Stone, and Best was that committee to 
prosecute the claim against Stewart & Horn. 

Int. 16. What did you learn then ? 

Ans. As near as I[ could ascertain through the conversation I did 
not consider the claim of any account. I put it down so in my 
memorandum. I ean give vou the figures as I set them down. I 
have got my memorandum here, 1 think, in my pocket. Weeks 
owed the bank, which was considered worthless, $856,000. I added 
Stewart & Horn’s to that, $240,000. The same day I learned that 

sassett owed the bank $45,000. They considered they would collect 

$25,000 of it, calling $20,000 of it bad. A man by the name of 
Fletcher on the same date owed the bank $67,000. They thought 
they would collect $27,000, making $40,000 of it bad. On the 
same date Lovell owed the bank $58,000, entirely worthless. 

These claims, I presume, the receiver can say whether I have got 
them wright or wrong since. On the 24th the question came up 
from the clearing-house committee of the bank’s entering the clear- 
ing-house. Mr. Best made a statement. O%, the clearing-house re- 
quested Mr. Magruder to be put in to examine our assets. If satis- 
factory to him we would be received into the clearing-house. W. J. 

Best stated in that meeting that the assets would not bear Mr. 
240 Magruder’sscrutiny; consequently they voted to request them 

to return the application which was made to enter the elear- 
ing-house back to the Pacific Bank. I made the statement in that 
meeting that I thought it was the death blow of the Pacifie Bank— 
making a request to enter the clearing-house—and, after it had been 
in the hands of Col. Needham for four months T thought it very 
strange that the assets of the bank could not be explained to Mr. 
Magruder, so that the bank could enter the clearing-house. If it 
did not the public would have no confidence in the bank. That is 
the purport of the conversation as near as I can recollect it. 

Int. 17. You have alluded to the clearing-house. Will you look 
at the record of that date and read what was done about it? 

Ans. “ Voted, That no notice be taken of the request of Mr. Jones 
for the return of the money paid for his stock in the Pacific National 
Bank in October. 

Voted, That the cashier be a committee to confer with the Na- 
tional Bank of Redemption regarding the question of being redemp- 
tion agent for making collections. 

The following was read: 

‘Pactric NationaL Bank, Boston, March 23, 1882. 
Thos. Lamb, Esq., chairman clearing-house committee : 

Sir: Referring to our letter of the 18th inst., in reply to yours 
of same date and which you have not vet acknowledged, we beg to 
withdraw our application for admission to the Clearing-House Asso- 
ciation. Weare moved to this action in no captious spirit, but to 
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avert possible trouble in your committee. Hereafter we may renew 
our application, but in circumstances which will compel more favor- 
able consideration than we can now hope to receive. 


By order of the directors. 
LEWIS COLEMAN, President.’ 


Voted, That the action of the president, at the request of. the 
directors, be approved as the action of the above board. 

A reply to the communication was received during the session of 
the board and is herewith filed.” 


Int. 18. What did you say was said about Mr. Magruder’s exam- 
ining the assets ? | 

Ans. The clearing-house wanted Mr. Magruder to come in and 

examine the assets of the Pacitic Bank, and, if there was a 
241 ~=favorable report from him, they would admit the bank to the 

clearing-house. That was the request of the clearing-house 
committee. 

Int. 19. And Mr. Best said what ? 

Ans. He said our assets would not bear the scrutiny of Mr. Ma- 
gruder. 

Int. 20. Did Mr. Best attend the meetings of the directors? 

Ans. Mostly. 

Int. 21. Was he a director ? 

Ans. No, sir. 

Int. 22. Well, vou learned that at that time; then, what next? 

Ans. On the 25th the claim of Mahon & Sons was talked over— 
$32,000, of no account; Curry, an oil dealer, 820,000. 1 knew Ma- 
hon’s account Was not good for anything, because he had run away, 
and I went to the bank and saw Mr. Benyon some time previous, and 
asked him about his account, and he said he had security for it. On 
the 28th, W. B. Fowle’s account came up, 860,000, The two former 
accounts were a!mitted to be worthless, but Mr. Coleman thought 
W. b. Fowle’s account would be paid in full; nevertheless, I put it 
down as a poor asset. 

Int. 25. Why did you put it down as a poor asset ? 

Ans. Beeause the paper had been renewed and carried along, and 
the “general tone of the conversation,” as Mr. Whitney said vester- 
day, in regard to almost all the paper that came up, was that there 
was a cloud resting over pretty much everything. On the 31st I 
learned that the bank paid to Mr. Best 810,000, 83,000 in money, and 
I believe the rest of it was in securities or the stock of the bank. I 
learned that they had paid Col. Needham 8$1,200. | learned that 
Benyon, one of the clérks, was short in his eash S100, and that Colby, 
a clerk, was short in his cash S100.) April 4th it was talked over that 
there was a bank book presented by somebody, in Benyon’s hand- 
writing, for $1,000 that did not show anywhere in the bank. On the 
same day there was a loss talked over on a brush factory or a brush 
store of S11.000. On ‘the llth of April or a few davs before ] was 
appointed a committee to examine the value of a third mortgage on 
French’s wharf property, so called. I made a report on that date, 
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the 11th, that this claim of $22.500 I did not consider was 
242 = of any value. I learned at this time that the Nantasket Com- 

pany owed the bank $194,000, and that Edward Crane owed 
it—I don’t give these figures as definite, but very close to them— 
$180,000. Ll understand that it is more since. I understood the bank 
owned Utah and Pleasant Valley railway bonds to the amount of 
$99,000. On the 11th I took the sum total of these amounts and I 
made it $1,824,900. 

Int. 24. As what? 

Ans. Worthless, or pretty much all worthless, as I so considered 
it. If it wasn’t, | have got enough more to go with it. The assets 
of the bank—its first capital paid in, $500,000 ; its new capital paid 
1n, $461,800; its assessments paid in, $742,800. I believe those figures 
are correct. I put down from memory but they are very well im- 
pressed upon my mind. The aggregate was $1,704,100. [took that 
from 31,824,900, and I found we were short $120,800. So it looked 
to me at that date. 

Int. 25. In other words, what did you find the condition of the 
bank at th: at time? 

Ans. I was satisfied that the bank at that date was hopelessly in- 
solvent—to my mind so much so that on that date I drew out some 
rising $6,000 of my deposit. I deposited 86,000 when the bank 
opened. I had about $1,100 there at the time of the first failure, and 
I drew out 86,000 and a little over on that date, and a few days 
after | drew out another thousand. I state this to give you to 
understand how I felt. March 18th 1 had a balance in the bank of 
$1,156.06. On that date I deposited $6,000. April 11—this is the 
time | speak of—I drew $6,027.41, and deposited it in the Freeman’s 
National Bank. April sth I drew out another thousand, leaving a 
balance of 858.65 1n the bank. 

lnt. 26. State whether vou had an interview with the cashier, Mr. 
Whitney, on the llth; and, if so, what occurred then. 

Ans. Yes, sir; [had an important interview with Mr. Whitney. 
After T had arrived at this conclusion, then | went and saw Mr. 
Whitaker, one of the directors, and gave him my views of the con- 
dition of the bank. 

Int. 27. State what you said to him. 

Ans. | told him I considered the bank hopelessly insolvent, as 

far as my knowledge in regard to the assets that had come up. 
245. | went to Mr. Springer and told him thesame. Mr. Springer 

Was astonished, and said he believed that the bank was as rep- 
resented; that it would pay all its liabilities and leave a surplus of 
$318,000—of which I had a copy at the time, and have it now. 

Int. 28. And vou told him what? 

Ans. I told him, to the best of my knowledge and belief, the bank 
was hopelessly insolvent. [asked Mr. Whitaker if we hadn’t better 
stop the bank, and he answered,“ No, | wouldn't, for Lewis Cole- 
man has said that that bank should go on its feet if it cost him a 
million dollars to so do.” Consequently that stopped my taking any 
further proceedings in the matter. 

Int. 20. Was Mr. Springer a director ? 
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Ans. Yes, sir. 

Int. 30. Now, state the interview you had with Mr. Whitney ; 
that is what I asked you. 

Ans. Afterthe meeting I requested Mr. Whitaker and Mr. Springer 
to stop, and I would ask Mr. Whitney, directly in their presence, his 
views of the condition of the bank. Mr. Whitney, when I asked 
him the question 

Int. 31. You did ask him in the presence of those gentlemen ? 

Ans. Yes, sir; he says, “ You have put me in a tight place; but 
when you demand an answer to that question ’”’—in regard to where 
the assesment of the bank was—says he, “the assessment is all used 
up; there won’t be any of it left.” 

Int. 52. State all he said. 

Ans. Mr. Whitney told me in the presence of Mr. Whitaker and 
Mr. Springer that the assets of the bank would shrink so much that 
there would not be any of the assessment left. There is the con- 
versation as I copied it at the time (referring to memorandum 
book). 

Int. 33. You made a memorandum of the conversation at the 
time ? . 

Ans. Yes, sir; I did. 

Int. 34. What did you do then ? 

Ans. I saw Mr. John Shepard the same day; I made the same 

remarks to him in regard to it,and he said that Mr. Whitney 
244. was blue—and I will admit that there was days that Mr. 

Whitney was very blue—and there were some days that he 
felt very elated. 

Int. 35. What next? 

Ans. That comes up to the 11th. [continued on making these 
memorandums of these securities up until the bank stopped. 

Int. 36. Well, go on with them. 

Ans. On April 14th Mr. Stone told me he lad under considera- 
tion the asset of Sherman of 810,000.) Ife was in hopes he would 
get it, but didn’t know. There was a claim settled by Mr. Micah 
Dver with a man by the name of Allen, on which there was a loss 
of $950. I don’t know what his first name was; [ just put down the 
claim “Allen.” Mr. Stone can tell the name. 

Int. 37. This was when? 

Ans. This was on April 14. 

Int. 38. I see by the records of the directors of April 14th that 
the directors voted at that time to make no new loans. Do you re- 
member about that? 

Ans. L do; I remember Mr. Whitney telling us (I think since the 
Ist of April be mentioned it in every meeting) that we must not 
loan our funds, as it was necessary to husband our resourees to meet 
our first of May payment of one-third of the indebtedness which 
had been signed off, and at the meetings he pressed the directors to 
dispose of the real estate which they had to the best advantage they 
could for to raise funds. 

Int. 39. You say that this vote to make no new loans was with 
the view of keeping the funds to pay the creditors the first of May ? 
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Ans. Yes, sir. 

Int. 40. And, so far as you know, was that vote carried out? 

Ans. They did make some few loans after that. 

Int. 41. Short or long loans ? 

Ans. Well, regular paper. There was some small loans that they 
considered that they must make, but with the idea that the notes 
were good, and if they wanted the funds they could get the paper 
rediscounted. 

Int. 42. Do you know, as a matter of fact, what loans made after 
the 18th of March, 1882, were rediscounted ? 

Ans. No, sir; I did not keep any run of that at all. 

245 Int 43. What next? 

Ans. April 18th there was a question came up under con- 
sideration that the Holliston Bank had a book of $5,000, which did 
not show anywhere on the books of the Pacific Bank. 

Int. 44. What was done and said about it? 

Ans. I think the conversation was that there was some transaction 
with an Eastern bank: that their account was over $5,000; but 
when that report was taken under consideration on that day the 
books of the Pacifie Bank did not show that it was $5,000 over. 
Evervthing showed that it was straight, and this $5,000 was left out. 
On the 22d it was taken under consideration—a mortgage on a State 
street piece of property for $25,000 (a second mortgage, I believe ; I 
ain not positive)—the first morigage was somewheres in the vicinity 
of $75,000. I went to its sale with Mr. Shepard. It was sold at 
auction, and my opinion was, at the sale, it was bid in—that there 
was no bidders there—and | put that $25,000 down as doubtful. 

Int. 45. You are now on what date? , 

Ans. [ am on the 22d of April. 

Int. 46. Before you speak of that further I want tocall your atten- 
tion to a meeting of the directors on April 20, 1552, when E. M. 
Fowle tendered his resignation. What occurred about that, and 
what did you know about his resigning ? 

Ans. [is resignation was accepted. 

Int. 47. Do you know how he happened to make it? 

Ans. He told me he was requested to resign. 

Int. 48. By whom ? 

Ans. I don’t know; only by the bank officials. 

Int. 49. Did the directors talk it over about that time ? 

Ans. Yes, sir; they laid a good deal of the troubles of the bank to 
E. M. Fowle. 

Int. 50. Anything said at that time about the indebtedness of 
Fowle and his relatives ? 

Ans. It had been talked over how much he was owing the bank, 
directly and indirectly, which I did not make a minute of, but have 
further on; that he was owing the bank by Ek. M. Fowle, Fowle & 

Carroll, and as treasurer of the Nova Scotia Quarrying 
246 Company, and as connected with a Long Island building 
association of some kind—I won’t say what; that he was 
owing the bank sumewheres in the vicinity of $400,000. 
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Int. 51. What was talked over and thought about his responsi- 
bility ? 

Ans. Well, it was talked over that when he renewed this paper 
they thought he would pay it; but, as it was talked over in the bank, 
the general opinion was that they were not going to get but very 
little out of it. 

Int. 52. When had it been renewed ? 

Ans. Some of it was renewed on Jan. 17, 1882, but I had nothing 
to do with the bank then. 

Int. 55. Was any of it renewed after March 18, 1882? 

Ans. I can’t say as to that... I know there was considerable paper 
come up at all our meetings ; good deal of our business was renewals 
of paper. 

Int. 54. Not much but renewals, was there ? 

Ans. No, sir; there was very little paid of the old paper. 

Int. 55. What do you mean by “ renewals ”—paper of people who 
were able to pay renewed for their accommodation, or of people who 
could not pay or had failed ? 

Ans. My impression was, people who couldn’t pay. 

Int. 56. [see in the book, under date of April 20, 1882, there is 
this: 


“A communication received from the National Park Bank regard - 
ing a suit for $3,179.07, Judgment having been obtained, and it was 
voted that it be referred to Mr. Best with authority to have the claim 
charged to our account and settled.” | 


Do you know anything about that ? 

Ans. No, sir. 

Int. 57. Now pass on. What date were you on? 

Ans. I was on the 22d of April. On the 25th Jewett’s claim was 
talked over in the bank. It was talked over as 8100,000—I don't 
know whether it was just that sum—and it was eventually settled by 
Mr. Stone with a loss of $6,000. This was one of the claims that was 

talked over at the time, that it was very singular how the bank 
247 = should loan money, directly against the banking law, on real 


estate. This money was loaned and a piece of land, as I 
understand, about $20,000, that the bank had was put in with it 
to make the trade, and Mr. Stone, in the conversation, said, when 
they came pretty near toa settlement of this, that Mr. Jewett said 
he paid blood money to get that money out of the bank; and it 
was talked over in the bank and Mr. Stone was given the privi- 
lege of settling this claim, but to find out what this blood money 
meant. Mr. Stone did ascertain about a certain amount; he recol- 
lects the case better than [ do; I can’t recollect the whole of it, but 
he got the check (I can’t sav what the amount of that check was) 
which was passed round among the directors at one of the meetings, 
which Mr. Jewett said was blood money to get that money out of 
the bank. 

Int. 58. Will you tell us how much that blood-money check was? 
Ans. | think it was somewhere in the vicinity of $400. 
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Int. 59. Did you see to whom it was paid ? 

Ans. No, sir; I didn’t take notice. My opinion was it was made 
vavable to Mr. Benyon. Mr. Stone will know that. I won’t state 
et that is, because I didn’t take notice. On the same date the 
talked over the matter of the Lutheran church, which they pain: 
$30,000. They couldn’t find any sale for it, and I put it down as 
a piece of property that was not very valuable. 

Int. 60. Did you proceed further ? 

Ans. | put in, in this connection, the vote of the directors as 
found in the record, under date of April 25, 1582, the following: 
“Mr. Stone reported regarding the claim and suit of Jewett against 
bank for $100,000 and the suit of bank against Jewett that Mr. 
Jewett would give $30,000 in time paper and transfer his deposit of 
$64,000 to the bank and take back his mortgage of $100,000. Mr. 
Shepard was chosen a committee to appraise the Jewett land, and, 
if reported favorably, to authorize Mr. Stone to conclude the trans- 
action; chose president and Mr. Fallon to attend the sale of wharf 
property and protect the bank’s interest.” 

Int. 61. Now, you may goon. What is the next? 

Ans. May 2 we had under consideration a mortgage—the Parker 

mortgage, so called—of the nunnery lot, Charlestuwn, $65,000. 
248 The opinion of it at the time was that it was of very little 

value. On the same date we had under consideration the 
Nova Scotia Quarrying Company, $100,000. There was a Whitney 
certificate talked over of $35,000, which the claim was that the vel 
did not rightfully owe but $5,000 on. On May 6 there was an exe- 
cution paid on this Nova Scotia Quarrying Company of $4,500. 
May 6 Geo. R. Eager’s notes was talked over, about renewal, and 
the amount talked of altogether was $60,000, which, I have since 
learned, is larger. On May 12 the claim against Fowle & Carroll . 
was talked over, somewheres about 860,000; KE. M. Fowle, $150,000, 
On the 19th W. J. Best was paid $2,500 again. The claim against 
Hallett, Davis & Co. was talked over, $75,000, which would be all 
paid. Now we come to the 20th, the last day. I received a notice 
at my place, about, I think, eleven o'clock, calling me to a special 
meeting of the Pacific National Bank. I went down to the bank 
and asked what was up. Mr. Whitney told me that there was a 
large amount of paper due that day, and if it was not paid we had 
got to devise ways and means to raise money or close our doors, 
We adjourned to three o’clock. At three o'clock (it seems none of 
those notes were paid) I asked Mr. Whitney to give me the amount 
of said notes. He gave me the sum of thirty-seven different notes 
in Boston, which amounted in the aggregate to (I have them in his 
figures here) $420,554.12; due in New York and not paid, $80,000, 
making a sum total of $500,584.12. That was all renewed paper of 
Jan. 17, 1882. 

Int. 62. State whether that was paper that, after your bank opened, 
March 18, 1882, you had talked over with the directors. 

Ans. Some of this paper was Eager’s; some of it was Fowle’s. 
Considerable of this paper was mixed with these loans that I have 
read over here as being poor. 
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Int. 63. In your previous investigations and your talks with 
directors how was that regarded ” 
Ans. Good, but slow. 
Int. 64. But after your investigation of it what was your opinion 
about it? 
Ans. My opinion was it was not good for anything. I so wrote 
the Comptroller at this time. On this date a committee was 
249 chosen to go to Washington. Mr. Best said that the assets of 
the bank would pay the depositors in full, and there would 
be considerable left of the assessment. Mr. Best and the committee 
went to Washington and from Washington they wrote back. Mr. 
Best 
Int. 65. What Mr. Best said I do not ask you; that is objected to. 
Ans. I was going to say, in connection with that, on his report, I 
sat down and wrote the Comptroller of the Currency, to disabuse his 
mind, if I possibly could, on the report that was made by Mr. Best 
or that committee at Washington—let it be Mr. Best or whoever 
made it. 


De bene: 


Int. 66. What did you say to Mr. Best when he made that re- 
mark ? 

Ans. I told him that I did not think—I guess some of the direct- 
ors will recollect the conversation—I told him I did not think there 
would be assets enough left in the Pacific National Bank to buy us 
a rough hemlock coflin apiece. Some one said that that was rather 
a rough remark. I told him that I thought the case warranted it. 

Int 67. Did Mr. Best say anything to the effect that he should be 
out of the State, where he would not need one? 

Ans. No, sir. Ilere is a memorandum | made at that time in re- 
gard to this report that they wished to be printed: “ Looked over 
Mr Bbest’s report on the condition of the bank with Mr. Fallon, and 
agreed to strike out the last clause in regard to the assets paying the 
depositors and the assessment in full.” On consulting the cashier, 
Mr. Whitney, in regard to the same, he said the assets would not 
pay the depositors sixty cents on the dollar, and the last clause, 
therefore, was struck out, and the balance of it was printed in the 
Herald. I saw that report. | 

Int. 68. I] see in the records and I put in here a letter, of date 
April 27, 1852, signed by M. P. Springer, which reads as follows: 


“ Boston, April 27, 1882. 
“To the president and directors of the Pacific National Bank. 
“GENTLEMEN: Again | tender to you my resignation as director of 
the Pacific National Bank from this date. I shall necessarily be 
absent much of the time in the next two months, and there 
200 comes a season of the year when it will be absolutely impos- 
sible for me to meet at your bank. 
“ Respectfully yours, M. P. SPRINGER.” 
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Did yeu know anything about his tendering his resignatior ? 

Ans. I did. 

Int. 69. What was said about it? 

Ans. My impression is that Mr. Fallon and John Shepard went 
up to persuade him not to press his resignation, and I went up to 
see him and had a talk with him and told him that the pressing of 
resignations would ruin the bank, as people wouldn’t have no con- 
fidence if the old directors kept stepping out. 

Int. 70. It says, “Again I tender to you my resignation ;” that is 
on April 27th. Did you know anything about his having tendered 
it previously ? 

Ans. No, sir; I didn’t. 

Int. 71. Did Mr. Dyer tender his too ? 

Ans. Yes, sir. 

Int. 72. What was said about that? 

Ans. I don’t know what was said and done about it, only some 
conversation with him myself, in which [I tried to persuade him not 
to press it. As he told me that Mr. Coleman was going to resign 
and he wasn’t going to hold the presidency, | told him that if that 
was the case we might just as well let the doors be closed first as 
last. : 

Int. 73. Isee they got poor Andrew Reed in; do you recollect any 
talk about getting him in; why they wanted him in? 

Ans. They took Andrew Reed in in place of Mr. Fowle. 

Int. 74. Do you recollect anything that was said, when they tried 
to get him to be a director, as to what their object was? 

Ans. No, sir; I don’t know anything at all in regard to why he 
Was got in. 

Int. 75. Did vou hear anything said by them about adding men 
of weight and responsibility to the board ? 

Ans. I heard it talked over that he was an Eastern man and could 
have some influence with Eastern people. I went and waited upon 
Mr. Andrew Reed after he was eleeted, which, I think, was on the 

20th of April, and showed him my minutes which T had at 
251 that time, telling him that I considered the bank hopelessly 

insolvent. He reported to his cousin and some of his friends 
eastward and thev said they pinned their faith entirely upon Arthur 
Sewall: that I must be mistaken in regard to the assets; Arthur 
Sewall would more naturally have them correct than I would. 

Int. 76. Do you see on the record where Arthur Sewall tried to 
get out, too? 

Ans. No, sir. 

Int. 77. You vourself came to the conclusion that it was hope- 
lessly insolvent soon after the bank opened ; Whitney told you so, 
and you have stated that vou told Mr. Springer so, Mr. Whitaker, 
Mr. Reed, and Mr. Shepard. Did you tell any of the others? 

Ans. No, sir: not that I know of. 1 had a conversation with Mr. 
Whitney afterwards. 

Int. 75. When was it? | 

Ans. After the receiver came there; on his view of, the assets at 
that time. 
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(Mr. Ranney: I put in a letter which I find in the records from 
E. M. Fowle to the bank, under date April 21, 1882, which reads as 
follows: 

Boston, April 21, 1882. 
To the president and directors of the Pacific National Bank. 

Deak Sirs: You hold my personal notes for $27,902, for which 
you have as collateral $50,000 par value in Bay of Fundy Quarrying 
Company stock. You also hold my personal note for $45,867, but, 
in justice to me, $12,000 should be deducted from this sum, which, 
as I have clearly explained, is a legal liability of A. I. Benyon, leav- 
ing me liable for $53,867. For this you hold $100,000 par value 
in stock of the New York Real Estate Improvement Company, 
which has a one-fifth interest in 230 aeres high building land on 
Staten Island, New York, and an equity valued at $50,000 on block 
of buildings on 18th street, New York. 

In view of making a clean settlement of my personal liabilities 
to the bank upon the surrender to me of my notes as above and one 
of the notes of G. R. Eager, bearing my indorsement for $5,521.26, 
and a release of my indorsement on the other ones, $5,429.55 and 
$41,697.55; also a release of my indorsement on Bay of Fundy 
Quarrying Company paper, I will surrender to you the entire col- 
lateral of $150,000. 


Yours respectfully, EK. M. FOWLE.) 
252 Int. 79. Did you know anything about the New York Real 


Estate Improvement Company, Mr. Frost ? 

Ans. No, sir; only that it was indebted to the bank; that is one 
of the things that I heard mentioned over generally. 

Int. 80. Did you inquire and know enough to judge whether it 
was good for anything? 

Ans. No, sir. 

Int. 81. IHlow was it with the Bay of Fundy Quarrying Com- 
pany ? 

Ans. I did not consider that good for anything. I guess it hasn't 
Improved any. 

Int. 82. Do you remember any discussion that was had on that 
letter? 

Ans. No, sir. 

Int. 85. That seems to have been written the day after he had re- 
signed and gone out? 

Ans. Yes, sir; the sum total of all these assets which I figured 
amounted to $2,750,235, in whieh I wrote the Comptroller of the 
Curreney that [ did not consider that there was but very little value, 
and if Mr. Price got the $461,000 odd and threw the $3,000,000 
away I thought it was all that would ever be realized by the bank. 

Int. 84. State whether on examining the matter that was your 
estimate of the value. . 

Ans, It was; when I learned of these amounts due to the bank I 
went to my office and took Bradstreet’s Mereantile Ageney and 
traced out these parties and figured them up. 
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Int. 85. And that was your estimate as the result of examination 
and inquiry, was it ? 

Ans. Yes, sir. 

Int. 86. And the liabilities of the bank at that time, did you find 
out about what thev were? 

Ans. The last copy that I had of the liabilities of the bank was 
given in March J8; its resources and liabilities. 

Int. 87. How did the resources appear then ? 

Ans. The resources of the bank March 18th were reported to be 
$5,968,326.72. 

Int. 88. That was as they stood on the books? 


253 Aus. Yes, sir; that was their report. 
Int. 8% And the liabilities how much ? 

Ans. The capital stock paid in was.------.------ $354,300 
Aamnet CEEE TA occa cccncnsinintimmoenannnnin 607,000 
CRGNEOS PIN occ ccesciennnenendniils 318,654 61 
DEUNORNS RECN .c0 . cccccccnsnmemtnensees enan 9,800 
Outstanding circulation ....-- ..-.--.....-- PEE 406,600 
CS GIVIDURES cca wen codn aimee neemes cometh 435 
Individual deposits subject to cheek--.--.-----.--- 986,380 67 
Sreteenend CCCtOIN occ cadence aditianmendodameuin 1,475,941 62 
are So Wee GH. os eed iii 921,617 51 
Notes and bills rediscounted ..-......--------..-- _ 377,895 99 
Be POOR 00s ints cement 909,701 32 

Pate 0 QURNE Glo cncucicien qumee cums $5,968,526 72 


Int. 90. Were vou ever enabled to find that $500,000 surplus ? 

Ans. No, sir; I managed to find out that they swindled about 
$46,000 out of me; that is the only part of it I have found out. 

Int. 91. Will vou state how that was done? 

Ans. When it was voted to increase the capital—I knew nothing 
about it—I was looking into the paper and saw that rights of Pacific 
National Bank were selling for something like $5.50a share. I had 
a little spare money and | went down to the bank. I bought some of 
its stock when it increased its capital and held it a short time and 
sold it and made a profit on it. [thought it was a good opportanity 
to go down and buy some more stock, and I went down and asked 
Mr. Benyvon what the rights were worth, and he said $6.50. 1 told 
him they were selling for less than that. He said if they could be 
bought for anything less than that it would be so much profit, and 
I went down to R. L. Day and told him if he could buy one hundred 
or more of those rights for somewhere less than $4.50 he might buy 
them. He bought one hundred and thirty-five of the rights for be- 
tween S44 and S4', and on the last day of October, the day it was to 
be paid in, | saw there was some more of them for sale, and I went 
down to the auction and started them at $5 premium. There was 

some parties bought them until they ran down, and there was 
254 ninety shares lett of the rights, and, fortunately or unfor- 
tunately, I got them at my vid, $5, making two hundred and 
twenty-five shares of this stock, for which I went, on the first day of 
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October, and paid $22,500 into the bank, asking if the stock had all 
been subseribed for. They told me it had been subseribed for, and 
I asked them if they could give me a certificate of stock that day. 
Mr. Pettengill says: “ No, I cannot give you a certificate of stock 
until it isall paid in according to law.” So two or three weeks after I 
went and got my certificates of stock,and in the December after that 
I learned that the stock never had all been subscribed for. 

Int. 92. I see by the record which has been put into the case that 
they assessed the shareholders in January one hundred per cent. on 
the par value of the shares? 

Ans. Yes, sir. 

Int. 93. Were you among the assessed stockholders ? 

Ans. Iwas. I went frequently to the bank, feeling quite a little 
interest there, of course, and on the 6th of December [ asked Col. 
Needham the situation. Col. Needham says, “ There has got to be 
an assessment made.” That was the first I learned of the assess- 
ment on December 6. He says,“ 1 don’t know whether your new 
stock ean be assessed, as it was not all taken.” 

That was the first time I learned that the stock had not been all 
tuken. I told him I was going to write to the Comptroller of the 
Currency in regard to it. That was Dee. 6. Then on the 10th of 
January, at this meeting, we understood that the Comptroller, under 
his signature and seal, had ordered an assessinent to be made on the 
“pital stock of the bank of 100 per cent., and we could pay it in, or 
if we did not pay it in a receiver would be appointed and we would 
have to pay it to him. [ paid mine in, knowing in my own mind 
that I was under no obligation LO pay it in, as there never had been 
a subscription book opened for the stock and the stock never had 
been all subscribed for; consequently it was illegal. [paid mine 
in upon Mr. Needham’s suggestion that if the new stock did't pay 
its assessment we couldn't go on; if we did pay in ourassessment we 
would receive back from 25 to 40 per cent. of our capital. [le not 
only told me that but he told a good many others, and it was by 

and through the influence of Mr. Needham that [ paid 
255 = that assessment in, with the hopes of getting that assessment 
back and receiving from 25 to 40 per cent. on my old. stock. 
There is where I consider [ was swindled out of 322,500 by Colonel 
Needham. 
(Counsel for complainant objects to the answer as irresponsive.) 


Int. 94. The simple question I asked you, Mr. Frost, was, and you 
will be kind enough to answer it directly, whether you paid in the 
amount of money on the assessment made in January; and, if so, 
how much? 

Ans. I paid in $22,500, at different times. I paid it in $7,500 at 
a time. | had three certificates of stock, and paid it at Various times. 

Int. 95. You say that the bank opened its doors on the ISth of 
Mareh, 1882, and you drew out your deposits, as you have stated ? 

Ans. Yes, sir. 

Int. 96. Did you say anything to the other directors or the cashier 
about doing that? 


“Y 
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Ans. No, sir. 

Int. 97. Or why you did it? 

Ans. No, sir. 

Int. 98. Why did you do it? 

Ans. Because I considered the concern was played out. 

Int. 99. While vou were a director, after the doors were opened on 
the 18th of March, 1882, the whole amount collected on that assess- 
ment was some $742,000 ? 

Ans. $742,800, I think. 

Int. 100. What became of that money that the stockholders paid 
in on that assessment ? 

Ans. It was paid out in the general business of the bank on its 
liabilities. 

Int. 101. Paid out to whom? 

Ans. It went to pay those payments that came due the Ist of May. 

Int. 102. To pay the old debts? 

Ans. Yes, sir. 

Int. 103. It didn’t go, then, to make good the capital, but to pay 
the debts? 

Ans. That is what it went for; that is what it was paid out 

for. 
256 Int. 104. At that time did any of the old capital exist, or 
had it all been exhausted and lost? 

Ans. There was no capital, in my opinion, at the bank a long while 
before it voted to increase its capital—it had no capital then. 

Int. 105. Then let me see if I understand you. The bank opened 
the 1Sth of March, 1882; had this assessment all been paid up then? 

Ans. No, sir. 

Int. 106. How nearly ? 

Ans. I read it to you; about $607,000 was paid the 18th. 

Int. 107. The directors opened the bank with that money, and 
proceeded, between that and May 20th, to pay it out upon the old 
debts ? 

Ans. Yes, sir; there were some little amounts of paper discounted 
from it. 


(Mr. Ranney: I put in now a letter, which I find on the records, 
from John IL. Sanborn, one of the directors, dated March 3, 1852. 


“ Lewis Coleman, Esq., president Pacific National Bank. 

“Dear Str: Please present my resignation as a member of the 
board of directors of the Pacific National Bank, to take effect from 
this date. I must decline to participate in your deliberations as a 
member of your board from this date. 

Yours respectfully, | JOHN H. SANBORN.”) 


Int. 108. I see by the records which have been put in that there 
Was a vote passed in regard to dissolving attachments in the suits 
which were brought which was passed on March 21, 1882, within 
three days after your doors opened ; did you know anything about 
that? 
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Ans. It is my impression that Mr. Coleman and Mr. Shepard was 
chosen a committee to give bonds in the attachments as they came 
along; they was to be secured by the bank in so doing. 

Int. 109. On whatever suits were brought? 

Ans. Yes, sir; that is the way I understood it. 

Int. 110. You mean that, whatever creditors should sue and attach 
property, a bond was to be given and they sign as sureties, and the 

bank should put property in their hands to secure them ? 
257 Ans. Yes, sir. 
Int. 111. At that time had all the creditors of the bank 
extended their claims or were there some that would not do it? 

Ans. There were some that were not extended. 

Int. 112. What was the plan that the bank opened its doors on in 
regard to the debts which it owed, as to their being extended or 
otherwise ? 

Ans. There was a petition in circulation, and many of the 
creditors signed off to take their pay in four, eight, and twelve 
months. 

Int. 113. Did the bank succeed, before its doors were opened, i 
getting all the creditors to agree to that? 

Ans. No, sir: the ‘Vv gol enough to agree to it so that they felt, as 
they said, justified In opening ‘the doors. 

Int. 114. Do you recollect about what proportion of their indebt- 
edness they got parties to extend in that way ? 

Ans. No, sir; that was done before I became a director. 

Int. 115. Had that arrangement been completed when the doors 
were opened 4 

Ans. As far as they could get them to sign off. 

Int. 116. Were there any that would not sign off? 

Ans. I don’t know whether they wouldn't sign off; there was 
quite a number that didn’t sign off, 1 know. 

Int. 117. Was there any limit fixed to the amount of bonds 
that should be given, or the debts, if sued, which should be thus 
secured ? 

Ans. No, sir; I don’t recollect that there was. 

Int. 118. How much was Mr. Best around the bank after March 
18, 1852, until the receiver stepped in? 

Ans. Pretty much all the time there, with a few exceptions, when 
he had to go down and look after his North Carolina property ; 
but he was the prime mover—seemed to be the head of every- 
thing. 

Int. 119. Who of the directors seemed to be the head directors ; 
who ran the thing after Mareh 18, 1882”? 

Ans. Lewis Coleman, John Shepard, and Micah Dyer were the 
ones that seemed to devote most of their time and attention to it. 
I most always found them there when I came down, when it was in 

the hands of the receiver. 
258 Int. 120. Did you look to see how much Mr. Best got out of 
the bank and what the bank owed him before it failed up? 

Ans. All I know is that soon after we opened the doors of the 
bank—March 24, | think—Mr. Best made an application to antici- 
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pate his 1st-of-May payment; his third of $259,000, I think it was; 
and the finance committee was instructed to give him, I think, the 
amount of some $59,000; he had had some—was owing the bank 
something; enough to make up his third. 

Int. 121. Did you know that Mr. Coleman was interested with 
him in his enterprises ? 

Ans. I knew he was interested in the Midland Railroad Com- 
pany. 

Int. 122. Did the Midland Railroad Company have a large ac- 
count, or any account? 

Ans. That is what I was speaking of; they had $259,000, I think 
it was. 

Int. 123. Did you hear any talk among the directors in relation 
to any claim of liability because of their conduct in the bank before 
it stopped on the the 15th of November, 1551? 

Ans. No, sir. 

Int. 124. Did you have anything to do with the vote that was 
passed, to which I have referred, in regard to giving bonds to dis- 
solve attachments and afterwards putting securities into the hands 
of sureties? 

Ans. I never heard anything of it after that, to my knowledge. 

Int. 125. Were you aware that they put $150,000 or so into the 
hands of Mr. Shepard and Mr. Coleman? 

Ans. | knew they put in somewheres in that vicinity different 
securities. 

Int. 126. Did you know how much the Pacific National Bank 
owed the Central National Bank? 

Ans. I think, on the final settlement, it was somewheres in the 
Vicinity of $425,000. 

Int. 127. What do you refer to as “the final settlement ;” when 
was it made?” 

Ans. When they got through with this Weeks’ matter and 
259 = got that $325,000 of the Pacific. 1 understood that the claim 
was about SS00,000. 

Int. 128. Did the Central Bank extend their debt at all? 

Ans. I understood that they did. 

Int. 120. The whole of it, or did they get a part, as the rest did? 

Ans. | understood that they extended the whole of theirs. 

Int. 130. Do you know how much the debt to the Central Bank 
that was extended amounted to and for how long it was extended ? 

Ans. I can’t tell that; I should have to refer to the books. 

Int. 131. Now, after the 18th of March, 1852, have you any knowl- 
edge about what paper was discounted ? 

Ans. Well, paper of the old customers of the bank was discounted 
in a small way. 

Int. 132. Do you know on how long time the paper was which 
they took when they discounted anything? 

Ans. Generally four montlis. 

Int. 133. Do you know what became of it? If there was no dis- 
counted paper on hand when the bank failed and went into the 
hands of the receiver, what became of it? 
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Ans. It was rediscounted. 

Int. 134. You discounted paper and then got it rediscounted ? 

Ans. Yes, sir. 

Int. 135. What do you mean by “ rediscounted 

Ans. Why, got the money on it from other banks or brokers. 

Int. 136. What profit was there in the Pacific Bank discounting 
paper and then getting it rediscounted at other banks ? 

Ans. The parties taking the paper had not only the names of the 
parties making the paper, but they had the strength of the Pacific 
Bank (if there was any) behind it, which generally gave them better 
rates to get money. 

Int. 157. Do you mean that the Pacific Bank got better or cheaper 
rates than the makers of the paper could get ? 

Ans. Yes; I mean if they discounted a piece of paper for me for 
seven per cent., some other bank, that had plenty of funds, would 
look it over and see that it was discounted by the Pacific National 

Bank and rediscount it at five and one-half or six per cent. 
260 Int. 138. In such cases did the Pacific Bank indorse the 
paper ? 

Ans. I think they did. 

Int. 139. Did vou see, from the 18th of March to the 20th of May, 
how much they had made in the bank on such paper? 

Ans. No, sir. 

Int. 140. Do you know whether they had made anything on that 
of any amount? 

Ans. No, sir; I don’t think but little. 

Int. 141. Did you know of their making enough to pay expenses 
In that way? 

Ans. ‘There wasn’t a great deal of paper and there couldn't be a 
great deal of profit accruing from it. I don’t know what amount 
was rediscounted and what amount was earried, and | don’t know 
at what rates they got it rediscounted for. 

Int. 142. What is the general rule among banks in regard to dis- 
counting paper? How long is the paper that they generally re- 
quire? 

Ans. Four months. 

Int. 145. And the money you had on hand you would need the 
first of May to pay the first instalment of the renewed or extended 
indebtedness ? 

A. Yes, sir. 

Int. 144. So that if you took paper running beyond that time 
and held it what would vou have to pay this indebtedness or instal- 
ment? 

Ans. As I told you, get that paper rediscounted. 

Int. 145. Did the bank, between the 18th of March, 1882, and the 
20th of May, 1582, get in many new depositors ” 

Ans. I ain’t aware of that fact. 

Int. 146. Are you aware that they got any new depositors ? 

Ans. I am not. 

Int. 147. Did you see whether the old depositors deposited much, 
unless it was some of these directors? 
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Ans. I can’t say as to that. 

Int. 148. Well, so far as you could judge, will you state whether 
the bank, after tiat time, succeeded in gaining the confidence of the 

community ? 
261 Ans. No, sir; I think not. 
Int. 149. Did you know anything about any of the funds 

of the bank being tied up by attachments in New York? 

Ans. Yes, sir. 

Int. 150. How much ? 

Ans. I forget what the amount was in the Park Bank; it was 
talked over. 


Cross-examination by Ricuarp Stone, Jr., Esq., of counsel 
for defendants Coleman and Shepard : 


Cross-int. 151. What was vour business, Mr. Frost, before you 
became a director in the Pacific Bank ? 

Ans. Leather. 

Cross-int. 152. Where did you transact your leather business ? 

Ans. High street and Purchase street, Boston. 

Cross-int. 153. How long had you been in that business ? 

Ans. Going on two years. 

Cross-int. 154. In what business were you engaged before that? 

Ans. Coal and wood, at Neponset. 

Cross-int. 155. How long in that business? 

Ans. Ten years. 

Cross-int. 156. And before that, what had been your business? 

Ans. Lumber. 

Cross-int. 157. Where? 

Ans. Harrison Square. 

Cross-int. 158. Hlow long is that? 

Ans. Two vears. 

Cross-int. 159. What before that? 

Ans. Following the sea. 

Cross-int. 160. In what capacity ? 

Ans. All capacities, from cabin boy to master. 

Cross-int. 161. And how long in that? 

Ans. I commenced at the age of twelve years, and followed it 
constantly until I was twenty-one, and then, off and on, between 
then and our war; just before our war broke out I-left the sea; when 
the war broke out I went to sea again, and when the war ended 
I went into the lumber business with Otis Shepard, Harrison 

Square. 
262 Cross-int. 162. Had you ever been a director in any bank ? 
Ans. No, sir; not but this one. 

Cross-int. 163. Or connected with banks in any way ? 

Ans. Only by keeping a bank account. 

Cross-int. 164. Had you kept a bank account in the Pacific Bank ? 

Ans. I had. 

Cross-int. 165. How long? 

Ans. About, I think, in the vicinity of two vears previous to Nov. 
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18,1881. I think I opened an account in May, 1881—the books 
would show; I won’t undertake to say. 

Cross-int. 166. And you kept an account there as depositor from 
that time to the failure in November ? 

Ans. Yes. 

Cross-int. 167. And then renewed your deposit account when the 
bank opened again in March, 1882 ? 

Ans. Yes. 

Cross-int. 168. Did you ever have any paper discounted at the 
Pacific Bank ? 

Ans. [ don’t think I ever did; I don’t recollect of the instance. 

Cross-int. 169. Or have any dealings with the bank except that of 
depositor? 

Ans. That is all. 

Cross-int. 170. Had you known Mr. Benyon ? 

Ans. I didn’t know Mr. Benyon any more than [ do you. IT was 
acquainted with him through seeing him in the bank a few times, 
as I saw you. 

Cross-int. 171. I mean before the first failure. 

Ans. I only knew of him by seeing him in the bank occasionally. 

Cross-int. 172. Any acquaintance with the directors of the bank 
previous to the first failure? - 

Ans. No, sir. : 

Cross-int. 175. Not with any of them ? 

Ans. Not with any of them. 

Cross-int. 174. When did you get the first certificates of stock that 

you say you bought and made a profit on? 
263 Ans. I ean tell by referring to my book. Jan. 16, 1880, I 
bought 5 shares; Mareh 5, 1S80, 155, and April 3, 5 shares. 

Cross-int. 175. How long did you hold that stock ? 

Ans. Jan. 21, 1881, 1 sold 27 shares; Feb. 1,25; Feb. 12,10; Feb. 
15, 30; Feb. 25,15; Mareh 22,10; March 25, 30. 

Cross-int. 176. Before you bought that stock, in 1880, did you look 
into the condition of the bank ? 

Ans. Yes; I went down to the bank and inquired what the worth 
of this stock was of a man by the name of Chick-—I think his name 
was—whio was our cashier. 

Cross-int. 177. Is that all the inquiry you made into the condition 
of the bank before you bought ? 

Ans. Yes, sir. 

Cross-int. 178. Didn’t ask anybody else about it? 

Aus. No, sir. 

Cross-int. 179. Didn’t look into the reports that were published ? 

Ans. Yes,sir; I looked at the reports, and saw how the stock had 
been selling. | had stock in a number of banks. 

Cross-int. 180. You don’t understand me; [ mean the reports pub- 
lished in the papers of the condition of the bank. 

Ans. Yes; I kept the run of those, and kept the run of its stock 
as quoted at the brokers’ board, as I did of other banks. 

Cross-int. 181. When did you come into possession of the certifi- 
ates of stock which you bought in the fall of 1881? 
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Ans. I think about a fortnight after the 1st of October. 

Cross-int. 182. And those were two hundred shares? 

Ans. Two hundred and twenty-five shares; seventy-five shares 
each ; three certificates. 

Cross-int. 183. In your own name? 

Ans. Yes, sir. 

Cross-int. 184. Before you bought those did you look into the con- 
dition of the bank? 

Ans. Only generally, by keeping the run of the market reports 
daily. 

Cross-int. 185. Before you came into the bank did you make any 

inquiry as to its condition ? 
264 Ans. Only as I told you; I went and saw Mr. Benyon and 
asked him what the rights were worth. 

Cross-int. 186. This is the time you asked Mr. Benyon? 

Ans. Mr. Benyon I asked this time. 

Cross-int. 187. When you bought in 1881 you saw Mr. Benyon ? 

Ans. Yes, sir. 

Cross-int. 188. What did he tell you about the condition of the 
bz nk? 

Ans. He said the rights were worth $6.50, according to the profits 
that there was in the bank. 

Cross-int. 189. Did he go into the details of the condition of the 
bank ? 

Ans. He said it was doing a grand, good business. 

Cross-int. 190. Did he tell you what its assets were and what its 
liabilities were ? 

Ans. No, sir; I didn’t ask him those questions. 

Cross-int. 191. Did vou pay par for the 225 shares? 

Ans. Yes, sir; and paid a premium for the rights. 

Cross-int. 192. On what day did you make your payment to the 
bank ? 

Ans. I bought the rights Sept. 30; I got these almost the last day 
of grace. I paid for them on the first day of October $22,500 by a 
check on the Freeman’s Bank and by a check on the Paeifie Bank. 

Cross-int. 193. How much was the check on the Freeman’s Bank ? 

Ans. The check on the Freeman’s Bank was all above ninety 
shares ; one hundred and thirty-five shares on the Freeman’s Bank ; 
$9,060 of it was on the Pacific. 

Cross-int. 194. To whom did you give that? 

Ans. Mr. Pettengill. 

Cross-int. 195. Did you sign any subscription book ? 

Ans. No, sir. 

Cross-int. 196. Did you ask to? 

Ans. No, sir. 

Cross-int. 197. Why not? 
265 Ans. Because I bought the rights of other parties; the 
rights were sold. 

Cross-int. 198. Rights to what? 

Ans. The rights to their taking the new stock. 

Cross-int. 199. Rights to subscribe, weren’t they ? 
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Ans. Yes, sir; I supposed they had subscribed. 

Cross-int. 200. If you took a right to subscribe why didn’t you 
subscribe ? 

Ans. Because I supposed I had bought the rights of parties who 
had subscribed—that gave them a right totake them and sell them. 

Cross-int. 201. You supposed they had subscribed, did you ? 

Ans. Yes, sir. 

Cross-int. 202. You were at that time acquainted with the regu- 
lar way of increasing the capital stock of national banks ? 

Ans. Only by hearsay. 

Cross-int. 203. You understood, didn’t you, that the regular way 
was to have a subscription book opened ? 

Ans. I did; I understood that a subscription book should be 
opened: IT understood that the stock should be all subseribed for 
before they should take any payment for the same, and that they were 
not to issue any certificates of stock until it was all subseribed for 
and paid in; that was my understanding. 

Cross-int. 204. Now, you say that you supposed that these rights 
had been subscribed for; what reason had you to suppose that ? 

Ans. Because I shouldn't suppose that a party had any right to 
sell his rights to the stock of a baoak without he had that authority. 
When we buy these rights we take them to the bank and they ap- 
prove. When I buy these rights I go to the bank and they accept 
these rights. If I buy through R. L. Day & Co. it is all right. 

Cross-int. 205. When you bought the rights what did you receive; 
any paper? 

Ans. I received a certificate from R. L. Dav & Co. that [ was en- 
titled to so many rights at the Pacifie Bank, and I went to the Pa- 
cific Bank and they signed on the bottom,“ Entitled to so many 

shares of stock.” 
266 Cross-int. 206. Didn’t that paper state in whose name those 
rights stood ? 

Ans. No, sir. 

Cross-int. 207. But so many rights ? 

Ans. Yes, sir. | 

Cross-int. 208. Without regard to the name of any particular 
person ? 

Ans. Yes, sir; I ascertained afterwards there was a number of 
different parties that sold the rights. [ went to Mr. Day to see who 
it was that did sell the rights. 

Cross-int. 209. So that you did not ask to see the subscription 
book ? 

Ans. No, sir; that was not my place to subseribe for the stock. 

Cross-int. 210. And you did not ask if there was any subscription 
book ? 

Ans. I asked if the stock was all subseribed for and they said it 
was. 

Cross-int. 211. Did you use those words? 

Ans. Yes, sir. 

Cross-int, 212. Did Mr. Pettengill tell you it was all paid for? 
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Ans. No; he didn’t tell me it was all paid for; it was all sub- 
scribed. 

Cross-int. 213. But not all paid for? 

Ans. No; not on the Ist of October. 

Cross-int. 214. Didn’t he tell you that the reason he couldn’t give 
vou your certificates then was that he wanted to take leisure time to 
fill them out, and when they had been prepared you could call and 
get them ? 

Ans.. He told me that he thought the stock was not all paid in 
and that he had no right to give certificates of stock until the sub- 
scriptions had all been paid; that is what Mr. Pettengil! told me. 

Cross-int. 215. He did say in that connection, didn’t he, that one 
reason was that he wanted time to fill out the certificates ? 

Ans. Yes, sir. 

Cross-int. 216. And he gave you the additional reason that he 

could not issue certificates until the money was all paid in ? 
267 Ans. That he had no right to issue certificates of stock until 
the money was all paid in. 

Cross-int. 217. Did you go in subsequently and ask for your cer- 
tificates ? 

Ans. I did. 

Cross-int. 218. Did he give them to you, or was there any conver- 
sation about it? 

Ans. I asked him if he had any more stock at that time, as I 
knew a party who would like to have one hundred shares; he said: 
No; there was none of the stock which had not been subseribed for 
and all paid in; that was the answer he gave me when J got my 
certificates of stock. 

Cross-int. 219. That conversation was with Mr. Pettengill ? 

Ans. With Mr. Pettengill. 

Cross-int. 220. Anybody else? 

Ans. No, sir. 


De bene: 


Cross-int. 221. That transaction—when you received your certifi- 
cates—was about the middle of October? 

Ans. Yes, sir. 

Cross-int. 222. Did you have any dealings with the bank sub- 
sequently to that, before its failure in November, in any way or 
shape? 

Ans. As a depositor; that is all. I was a depositor in my own 
name and a depositor as Frost, Nichols & Co. 

Cross-int. 223. Did you have any talk with any of the officers or 
directors of the bank in regard to its condition between the time, the 
middle of October, when you got your certificates and the failure of 
bank ” 

Ans. No, sir. 

Cross-int. 224. How did you first learn of the failure? 

Ans. Saw it in the paper. 

Cross-int. 225. When? 
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Ans. I went home at night and my son, who was at work on 
Federal street, brought the evening paper out that had the news of 
the collapse of the Central and the Pacific Banks, and that was the 

first I learned of it. | 
268 Cross-int. 226. What date was that? 
Ans. I presume it was the same date that it failed, the 18th. 

Cross-int. 227. After hearing that did you go to the bank or to 
any of the officers and make inquiries? | 

Ans. Not until the next day. 

Cross-int. 228. What did you do then? 

Ans. I went and requested to see Col. Needham. 

Cross-int. 229. Did you see him ? 

Ans. I did. 

Cross-int. 250. Where ? 

Ans. At the bank. I think it was the next day or the next day 
but one. I think it was the next day. I won’t say for certain. 

Cross-int. 251. Did you have any talk with him? 

Ans. I did. 

Cross-int. 232. What was it? 

Ans. I asked him what the condition of the bank was. 

Cross-int. 253. Give us the whole of it. 

Ans. The answer he made to me was that everything was in such 
confusion he couldn’t give me any definite answer. 

Cross-int. 254. Is that all the conversation ? 

Ans. That is all I had at that time. 

Cross-int. 255. When did you next make any inquiries about it? 

Ans. [ couldn’t tell you any dates, but I think I averaged going 
to the bank from once to three times a week all the time. 

Cross-iit. 236. From that time on? 

Ans. Yes, sir; from that time on until it opened. 

Cross-int. 237. And at those visits with whom did you talk there? 

Ans. | talked with John Shepard, Lewis Coleman, J. H. Sanborn, 
A. I. Benyon, Mr. Pettengill, and Col. Needham. 

Cross-int. 238. About the affairs of the bank? 

Ans. Yes, sir. 

Cross-int. 239. You averaged from one to three visits a week dur- 
ing December, did you? 

Ans. From the collapse up to the time the bank opened, the 18th 

of March. 
269 Cross-int. 240. In December your visits were very frequent, 
were they not? 

Ans. Yes, sir. 

Cross-int. 241. In your talks with Col. Needham what was said ? 

Ans. Col. Needham said that he was going through the assets, 
fizuring everything and viewing everything with the same care— 
he says “they,” not himself, whoever “they ” was—as though they 
Was going to put their hands in their pockets and take out their 
money and purchase the assets; that was why they was getting 
along so slow and couldn’t give any definite answer as to its condi- 
tion until the 6th of December. On the 6th of December he told 
me an assessment had got to be made. 
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Cross-int. 242. When he said they were going through the assets 
as carefully as though they were going to put their hands in their 
pockets and buy those assets he gave you to understand, didn’t he, 
that “they” meant the directors, in connection with himself? 

Ans. Well, I expect that he meant those that were at the bank 
with him, which, I saw at the time, was Benyon, Best, Shepard, and 
Coleman; I saw other gentlemen occasionally there—Mr. Sanborn 
also. 

Cross-int. 243. Your understanding was that the directors gen- 
erally were there a great deal ? 

Ans. Yes, sir. 

Cross-int. 244. And that they examined the assets as carefully as 
if they were going to buy them? 

A. That is what Mr. Needham told me. 

Cross-int. 245. With a view of ascertaining the real condition of 
the bank ? 

Ans. Yes, sir. 

Cross-int. 246. You understood the same thing from Mr. Needham 
and Mr. Shepard ? ) 

Ans. I did from Mr. Shepard. 

Cross-int. 247. And Mr. Sanborn ? 

Ans. Mr. Sanborn. 

Cross-int. 248. Didn’t you talk with any of the other di- 

rectors ? 
270 Ans. I did not get acquainted with any of those directors 
to talk with them, only those [ have named. 

Cross-int. 249. Those persons whom you have named were all 
directors, you understood ? 

Ans. Yes, sir; all but Mr. Best. 

Cross-int. 250. You understood that Mr. Best had been employed 
by the directors to assist them in ascertaining the real condition of 
the bank ? 

Ans. Yes, sir; Mr. Shepard told me he was employed for that, as 
he was expert in that business. 

Cross-int. 251. And you understood that the directors considered 
Mr. Best very skilful in ascertaining the condition of a bank in 
such circumstances? 

Ans. Yes; that is the way they represented it to me. 

Cross-int. 252. You understood that they were engaged day and 
night in that work, didn’t you? 

Ans. Yes, sir. 

Cross-int. 253. Then, Dee. 6, you say Col. Needham told you that 
an assessment would be necessary ? 

Ans. Yes, sir. 

Cross-int. 254. Did he say how large an assessment? 

Ans. He said there would be an assessment of one hundred per 
cent. on the old and new capital. 

Cross-int. 255. Had you been acquainted with Col. Needham be- 
fore ? 

Ans. No, sir; these was all strangers to me. 
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Cross-int. 256. Did he say that he had then ascertained the exact 
condition of the bank, on Dee. 6? 

Ans. No; he gave me to understand that they had not got 
through wiih all of the assets, but they had got far enough along to 
know that an assessment had got to be made. 

Cross-int. 257. After the 6th of December you had frequent inter- 
views with Mr. Needham and the directors of the bank ? 

Ans. Yes, sir. 

Cross-int. 258. You had notice of the calling of a stockholders’ 
meeting for the 10th of January ? 

Ans. Yes, sir. 
271 Cross-int. 209. Up to that time, when you got that notice, 
had you been informed by Col. Needham or the directors of 
the result of their examination ” 

Ans. Not until the report was made, on the 10th of January. 

Cross-int. 260. Iladn’t you been informed in a general way what 
the condition of its affairs was? 

Ans. Yes; I had by Col. Needham. Ile told me, and told others 
in my presence there, that one hundred per cent. on its capital would 
place the bank on a sound financial basis, but unless the assessment 
was paid on the whole stock, new and old, it would not. 

Cross-int. 261. Did he tell you anything about the claim against 
Weeks ? 

Ans. He did not; I did not know anything about the amount of 
Weeks’ claim until they made the report, on the 10th of January. 

Cross-int. 262. [ will come to that, but [ wish vou now to confine 
yourself to answering my inquiries as to what took place previous to 
that. You said you did not know anything about Mr. Weeks’ in- 
debtedness to the bank until that‘time or what the amount of it was, 
but you understood it was very large, didn’t you ? 

Ans. Yes, sir; I understood it was very large. 

Cross-int. 265. Were you informed in any way as to the liability 
of other parties besides Mr. Weeks to the bank ” 

Ans. No; not until after | had became a director. 

Cross-int. 264. Do you know when the directors and Col. Need- 
ham concluded their examination of the assets which you say they 
made in this way ? 

Ans. I don’t know the date. 

Cross-int. 260. About when ? 

Ans. | told you that on the 6th of December he said this assess- 
ment would have to be made of one hundred cents on the dollar 
on both new and old stock. 

Cross-int. 266. But you understood before the meeting for the 
10th of January was called that they had arrived at a conelusion ? 

Ans. Yes, sir. 

Cross-int. 267. And Col. Needham told you so, didn’t he? 

Ans. Yes, sir; Col. Needham told me then, just before the 
272 ~=bank was opened, if the assessment was paid in within 
$100,000 or thereabouts he should permit the doors of the 

bank to be opened. 
Cross-int. 268. Did Col. Needham tell you that the result of this 
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examination was arrived at by the directors themselves or by the 
directors and he together? 

Ans. By the directors, himself, and Mr. Best. 

Cross-int. 269. All together? 

Ans. All together. | 

Cross-int. 270. Did he tell vou that he had passed upon the assets 
himself, or that he had himself made any examination of the assets? 

Ans. He told me he was examining the assets and should not per- 
mit the bank to be opened unless its assets placed it on a sound finan- 
cial basis. 

Cross-int. 271. “ Placed it on a sound financial basis” in whose 
opinion—this or the directors’ ? 

Ans. I presume his. 

Cross-int. 272. You understood it so? 

Ans. Yes. 

Cross-int. 273. During the month of December you considered 
seriously the question as to whether or not you would pay the 
assessment of one hundred cents on the dollar upon the stock if it 
was laid ? 

Ans. Yes, sir. 

Cross-int. 274. And for that purpose and in that connection you 
undertook to ascertain as accurately as you could what the chances 
were of their going on successfully if they commenced business 
again, didn’t you ? 

Ans. Yes. 

Cross-int. 275. And from the information you obtained you came 
to the conclusion that it was advisable to pay the assessment, didn’t 
you, and to go on? 

Ans. I did. 

Cross-int. 276. Did you attend the stockholders’ meeting on the 
10th of January ? 

Ans. I did. 

Cross-int. 277. Did you hear the discussion that took place? 
279 Ans. I did. 

Cross-int. 278. There was a discussion as to the advisability 
of laying an assessment and going on again, was there not? 

Ans. Yes, sir. 

Cross-int. 279. Did Col. Needham address the meeting ? 

Ans. He did. 

Cross-int. 280. What did he say as to his opinion about the ad- 
visability of going on if the assessment of one hundred per cent. 
was laid and paid? 

Ans. He turned most of that over to W. J. Best, I think. 

Cross-int. 281. Didn’t he make any statement himself? 

Ans. I cannot recollect ; he made a statement of what had brought 
the bank into its condition, through its various stages; there was 
quite a lengthy report that he made; I couldn’t recollect what it 
was. I know that when he wound up his discourse he said that W. 
J. Best would make a statement which we could rely upon. 

Cross-int. 282. Will you look at that on the minute book—*Stock- 
holders’ meeting, 11 a. m., 10th Jan., 1882,” newspaper slips pasted 
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in—and see whether or not that is a correct statement of Col. Need- 
ham’s remarks at the meeting. 

Ans. I think that that report is correct, as made by Col. Needham 
on that day. 


(Mr. Stone: I offer that report of that stockholders’ meeting. 

Mr. Ranney: I object to the report, because it is a newspaper re- 
port of a stockholders’ meeting and not legitimately a part of the 
record. 

Attested copy to be annexed and marked “TI I.”) 


Cross-int. 253. I understand you to say that you think that report 
of the doings at that meeting is correct? 

Ans. Yes, sir; I think it is correct. 

Cross-int. 254. Was there any discussion in the meeting as to the 
value of the assets of the bank ? 

Ans. There was some one asked that question—I think it was 
Mr. MecIntire—something in regard to the assessment and the as- 
sets of the bank, with regard to having a committee chosen to go 
through with them and see whether they would agree with the 

report. 
974 Cross-int. 285. He offered that as a motion, did he? 
Ans. Yes, sir; I think he did. ; 

ross-Int. 286. That before the meeting acted upon the proposi- 
tion to lay an assessment a committee should be appointed to ex- 
amine the assets of the bank and report what their value was ? 

Ans. Yes, sir; that is the way I understood it. 

Cross-int. 257. That motion was discussed by the meeting, 
wasn't it? 

Ans. Yes, sir. 

Cross-int. 288. Some parties spoke in favor of the motion and 
some against it ? 

Ans. Yes, sir. 

Cross-int. 289. And the argument made against that motion was 
that Col. Needham and the directors had already made an examina- 
tion and the meeting better rely upon them, wasn’t it? 

Ans. The sum and substance was that there wasn't time, the way 
I understood it, for to extend that investigation; it had been as long 
in the hands of the examiner and the direetors as it could be by 
law, and it was said in that discussion if they chose such a com- 
mittee the time would expire and a receiver would be appointed. 
That is the way I understood the discussion at that time, and that 
is why some of them objected to having it extended. 

Cross-int. 290. And you also heard the argument that the meet- 
ing could depend upon Col. Needham’s assurance fully ? 

Ans. Yes, sir; Col. Needham said we could depend upon the 
statement of Mr. Best. 

Cross-int. 21. The matter was discussed and the meeting was in 
favor of relying upon Col. Needham’s assurance ? 

Ans. Yes. 

Cross-int. 292. And the question as to whether the assessment, if 
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laid, would apply to the new stock as well as the old was also dis- 
cussed, was it not? 

Ans. Yes, sir. 

Cross-int. 292. And the letter of the Comptroller in relation to an 
assessment was read ? 

Ans. Yes, sie; his order, I so understood it. 

279 Cross-int. 294. And the question was raised as to whether 
an assessment could legally be laid upon the new stock? 
. Ans. Yes, sir. 

Cross-int. 295. And that was discussed ? 

Ans. Yes, sir. 

Cross-int. 296. The vote was taken upon the question of laying an 
assessment of one hundred per cent., was it not? 

Ans. It was. 

Cross-int. 297. Did you vote on it? 

Ans. I did. 

Cross-int. 298. Which way did you vote? 

Ans. I voted in favor of it. 

Cross-int. 299.. You voted on your two hundred and twenty-five 
shares, did you? 

Ans. I did. 

Cress-int. 300. And you believed at that time that that was the 
wisest course to take, didn’t you? 

Ans. | certainly did. 

Cross-int. 801. To lay the assessment and then resume business ? 

Ans. I don’t know that that report says so. Perhaps vou will 

~ recollect that Col. Needham said if we laid the assessment we would 
get our assessment all back and receive something on the old stock; 
and if we didn’t it would go into the hands of a receiver, and con- 
sequently the receiver would not nurse the old assets of the bank, 
and weuld not realize as much as Mr. Best would if we kept it in 
our own hands. I think that was what was said in conversation, 
and that was the argument in the meeting. 

Cross-int. 302. That the assets would be worth more and you 
could get more money out of them if the bank resumed business 
than if a receiver was appointed ? 

Ans. That was the way I understood it or else I should not have 
paid any assessment. 

Cross-int. 303. You never have changed your opinion that more 
money could be realized from the assets if they were managed by 

_ the officers of the bank than if they were placed in the hands of a 
receiver? 

276 Ans. I have always understood that a man could do 
his own business, as a general thing, and clear up his own 

assets better than a stranger can. 

Cross-int. 304. When it was represented as the opinion of Col. 
Needham and the directors that the bank could go on and be solv- 
ent you understood that that statement was based upon the idea of 
going along in the business? 

Ans. Yes, sir. 
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Cross-int. 305. They didn’t represent to you that if a receiver was 
appointed those assets would be sufficient to pay the debts of the 
bank, did they ? 

Ans. They said we wouldn’t get much back of our assessment 
if it went into the hands of a receiver. 

Cross-int. 306. If it should go on then there was a chance for you 
to get back your assessment and something on your stock besides ? 

Ans. That is the way it was represented at that meeting. 

Cross-int. 307. You believed that that representation was made in 
good faith, didn’t you? 

Ans. Certainly I did. 

Cross-int. 308. And you do now, don’t you ? 

Ans. No, sir, 

Cross-int. 309. Don’t you believe Col. Needham made that state- 
ment in good faith ? 

Ans. I don’t know. J can give you my reasons if you wish. 

Cross-int. 310. You think Col. Needham made it in bad faith, do 
you? 

Ans. I think that any man who examined those assets could not 
have had ordinary business judgment if he passed on such assets 
and called them good. 

Cross-int. 511. Do you mean to say that he made it in bad faith ; 
that he knew when he said so that his statement was not true? 

Ans. I can’t say what his opinion was. That is ny opinion as 
things have developed now. 

Cross-int. 812. Do you mean to say that he made it in good 
277 ~—s faith or bad faith; that he intentionally misrepresented, or 
that he was mistaken in judgment? 

Ans. I think he was mistaken in his judgment, and I can’t arrive 
to any conclusion why he should be so ignorant of the assets as they 
have opened since. 

Cross-int. 515. You think it was his honest judgment, don’t you ? 

Ans. No; [ donot. [think that he was biassed himself. I think 
Col. Needham was biassed by W. J. Best and others, who made those 
assets appear to him better than they really was. 

Cross-int. 514. You didn’t believe him, then, when he said he was 
making an examination of the assets himself in connection with 
the other gentlemen ? 

Ans. Yes; I believed he was making an examination. 

Cross-int. 516. You knew, didn’t you, that they had frequently, 
when they took up a piece of paper, intending to pass upon its value, 
sent for the parties liable upon it, and questioned them about their 
means and their ability and intention to pay ? 

Ans. Yes, sir. 

Cross-int. 516. You knew they did that in a great many cases? 

Ans. Yes, sir. 

Cross-int. 317. You knew that they themselves also went to the 
business places of the debtors ? 

Ans. I know they said they did. 

Cross-int. 518. You have no reason to doubt it ? 


Ans. No. 
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Cross-int. 319. And that they also looked up the responsibilities 
of the debtors in mercantile agencies, and took the ordinary means 
of ascertaining the responsibility of business men? 

Ans. I suppose they did; I don’t know. 

Cross-int. 320. You understood it so, didn’t you? 

Ans. Yes, sir. 

Cross-int. 321. You do not doubt that they did take a great deal 
of trouble in trying to ascertain the facts, do you ? 

Ans. I must preface this with this remark: I think if they had 
examined Mr. Russell’s agency faithfully they would never have 

arrived at such a result on the assets. 
278 Cross-int. 322. You believed them when they told you they 
were examining ? 

Ans. Yes, sir; | believed they were examining. 

Cross-int. 323. Examining honestly ? 

Ans. I ean’t say as to that; they know their own motives; I could 
not question them. 

Cross-int. 324. You believe they were? 

Ans. I think they were. 

Cross-int. 325. That assessment was voted at a meeting of the 
stockholders ? 

Ans. It was. 

Cross-int. 326. And you received a notice, which was sent to the 
stockholders generally, of the time when it was to be paid, didn’t 
you? | 

Ans. Yes, sir. 

Cross-int. 527. When was that ? 

Ans. I think it was the 25th of January that notice was; I can’t 
say positively; it was the latter part of the month. 

Cross-int. 328. That is the time the assessment was to be paid in? 

Ans. Requested to be paid in; the sooner it was paid in the sooner 
they could commence business. 

Cross-int. 329. From the 10th of January on you were at the bank 
frequently, were you not? 

Ans. Yes, sir. 

Cross-int. 330. And had conversation with Col. Needham ? 

Ans. My conversation was with Mr. Shepard and John H. San- 
born, Mr. Pettengill and Mr. Benyon, more than with Col. Needham. 
I spoke to Col. Needham occasionally, and the reason why I did not 
speak more to him at the time was he did not seem to be very well 
pleased, so to speak, being interfered with. 

Cross-int. 331. Were you interfering with him ? 

Ans. I did not, only as | asked him questions. He did not seem 
to give answers to them with very good grace. I always found Mr. 
Shepard very genial, and I went to him when I saw him, and Mr. 
Sanborn. 

Cross-int. 332. They never seemed to withhold anything from 

you? 
279 Ans. No, sir. 
Cross-int. 333. Appeared perfectly ready to tell you any- 
thing you asked of them ? 
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Ans. Yes, sir. 

Cross-int. 334. You talked with Mr. Coleman? 

Ans. Yes, sir. 

Cross-int. 335. And with the other directors at different times? 

Ans. Yes, sir. 

Cross-int. 336. Mr. Dyer? 

Aus. Yes, sir; I don’t recollect talking to Mr. Dyer until after I 
became a director in the bank. 

Cross-int. 337. Mr. Fowle ? 

Ans. Mr. Fowle; I did. 

Cross-int. 338. Mr. Springer ? 

Ans. I believe Mr. Springer once. 

Jross-int. 359. Mr. Sewall ? 

Ans. No, sir; I didn’t know him. 

Cross-int. 340. Mr. Whitaker ? | 

Ans. I didn’t know him until [ came into the bank. 

Cross-int. 341. Mr. Fallon ? 

Ans. I saw Mr. Fallon when I got acquainted with him, after he 
was chose, about the 10th of January. I found him at the bank 
frequently. 

Cross-int. 342. They were all ready to answer your questions as 
well as they could, were they not? 

Ans. Yes, sir. 

Cross-int. 343. There was no attempt made to conceal anything 
from you? 

Ans. No, sir, 

Cross-int. 344. And you were there talking with them very fre- 
quently ? 

Ans. Yes, sir. 

Cross-int. 345. When was it that the suggestion was made that 
you should be a director? 

Ans. I think the first suggestion I received upon that was Mr. 
Shepard asked me two or three times. He says, “ Frost, we want 
you in here as a director;” and I was requested by Mr. Best, and 

Mr. Watts asked me two or three times—he was one of the 
280 ~=new directors that I found in there frequently, and I got 

acquainted with him—and Jolin H. Sanborn asked me two 
or three times if I wouldn’t come in there as director, as he would 
like to get out of it. 

Cross-int. 346. What reason did he give for getting out ? 

Ans. He said he was tired. 

Cross-int. 347. Said it required a good ‘deal of time, did he? 

Ans. Yes, sir. 

Cross-int. 348. And you understood that it had taken a great deal 
of the time of the directors ? 

Ans. Yes, sir. I most always found either Mr. Shepard, Mr. Cole- 
man, or Mr. Fallon at the bank most every time I called. 

Cross-int. 349. Previous to Mr. Shepard speaking to you on the 
subject you had yourself suggested to somebody that you would 
rather like to be a director in there, hadn’t you ? 

Ans. I don’t know; I can’t recall it. 
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Cross-int. 350. That you thought you had a large interest and it 
would be well fur you to be on the board—to be on the inside? 

Ans. No, sir; I don’t recollect that. 

Cross-int. 351. Or something of that sort? 

Ans. I don’t recollect it. 

Cross-int. 352. Before you became a director you had at some time 
tried to ascertain with some accuracy the real condition of the bank, 
had you not? 

Ans. Well, in this way: I asked Mr. Shepard how things was, 
and Mr. Shepard, I think, one time told me—he says, “ Well, Frost, 
if we work hard we will within six months’ time get back fifty per 
cent. of our old stock ;” and when this statement of a surplus of 
$515,000 in the bank was published I showed him that printed 
statement, and Mr. Coleman and Col. Needham, and asked them if 
the bank was in as good condition as represented there, and they 
told me it was. I carried that book in with me when I became a 
director, had it opened to the paper, and have it opened to the same 
paper now, when they requested me tocome in and be confirmed as 
director. 

Cross-int. 353. What statement is that ? 

Ans. The condition of the bank on the eleventh day of March, 

before we opened. 
281 Cross-int. 354. Taken from a newspaper ? 
Ans. Yes, sir. 

Cross-int. 355. Have you got that statement with you ? 

Ans. I have. 

Cross-int. 356. Will vou produce it? (Printed statement pro- 
duced.) Did you read from this when in your direct examination 
you gave a statement of the resources and liabilities of the bank? 

Ans. I did. 

Cross-int. 357. And the statement you gave agrees exactly with 
this printed statement ? 

Ans. Yes, sir; and that paper I presented to Lewis Coleman 
and Col. Needham, and they told me it was accurate, and I relied 
upon it. 

Cross-int 358. Do you mean to say that that statement was not 
correct ? 

Ans. I do not understand you. 

Cross-int. 359. The statement of the resources and liabilities con- 
tained in the printed report which you have just produced and 
from which you read in vour direct examination in your statement 
of the resources and liabilities of the bank is the one to which my 
question refers, and I ask you whether you mean to say that that 
statement was not correct ? 

Ans. I believed at the time that it was, as Mr. Coleman and Col. 
Needham both told me that it was correct; and at that time I 
believed it was correct. 

Cross-int. 360, Do you mean to say now that it was not correct? 

Ans. No; I don’t mean to say that it is incorrect now, but I say 
that the assets never should have led them to come to any such con- 
clusion. The character of the assets was of such a nature at that 
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time that no ordinary business men, sitting down together, could 
have made out such a report. Thatis what I intend to convey. 

Cross-int. 861. Then do you mean to say that the statement was 
correct at the time it was made ? 

Ans. I believe it was at the time. 

Cross-int 362. That is not the question. What you believed then 
is not whii task. You mean to say now, don’t you, that that was 
correct at the time it was made? , 

282 Ans. | told you I believed it was. What more do you 
want? 

Cross-int. 363. I don’t ask you what you believed then. I ask 
you what you mean to say now? 

Ans. Well, I thought it was. 

Cross-int. 364. Neither do Task you what you thought then, but 
I ask you what you think now’ 

Ans. [ have the same opinion as to that being correct as [ have 
of anything being reported. 

Cross-int. 365. Was it correct ? 

Ans. [ presume it was. I don’t know. There are the figures. I 
didn’t examine those assets. I believe it is correct as it stands 
there. 

Cross-int. 566. You believed it was correct then, and you believe 
now that it was correct, if | understand your answers ? 


(Mr. Ranney: Ile has not said any such thing.) 


Cross-int. 367. Is that so? 

Aus. No, sir; I didn’t say any such thing. I did believe it was 
correct at that-time, or | never should have beecomea director in the 
bank. As I! told you, I carried that there. [ had my doubts about 
accepting and being a director, and [asked Col. Needham first if 
that was correct. Ile says,“ Yes; I will refer you to the president,” 
who was sitting down alongside of him. I asked Mr. Coleman if 
that was correct. Ile said it was; and on that basis I agreed to 
become a director in the bank. I believed at the time it was correct. 

Cross-int. 568. You believe so now, don’t vou ? 

Ans. No, sir; I do not. ; 

Cross-int. 569. Why not? 

Ans. Because I don’t believe any ordinary set of men could ever 
have come to such a conclusion. That is the reason I don’t believe 
it now. 

Cross-int. 370. This statement does not purport to give the opinion 
of any set of men on the value of the assets, does it ? 

Ans. It purports to give the opinion, as I understand it, of the 
president, the directors, and Col. Needham. 

Cross-int. 371. Take the first item, loans, notes, and bills dis- 

counted, 85,158,576.70 > wasn’t that true? 
283 Ans. I presume that isa copy of the books. I have no 
reason to doubt it. : 

Cross-int. 372. That is what the statement purports to be, isn’t it ? 

Ans. That is what the statement purports to be. 
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Cross-int. 373. They had at that time notes and bills discounted 
to that amount, had they not? 

Ans. I presume they had; I don’t know. 

Cross-int. 374. You do not doubt it? 

Ans. No; I do not doubt that they had those there. 

Cross-int. 375. Overdrafts, $2,184.89; that was true, wasn’t it? 

Ans. I have no doubt of it. 

Cross-int. 376. United States bonds, $500,000; that was true, 
wasn't it? 

Ans. I presume it was; I have no reason to doubt it. 

Cross-int. 377. Other stocks, bonds, mortgages, $664,672.46 ; that 
Was true, wasn’t it? 

Ans. I have no doubt of it. 

Cross-int. 378. Due from approved reserve agents, $815,675.02 ; 
that was true, wasn’t it? 

Ans. Yes, sir. 

Cross-int. 379. Surplus due as per assessment, $304,300.00 ; that 
Was true, wasn’t it? 

Ans. I presume so. 

Cross-int. 3880. Due from other national banks, $36,545.74; that 
Was true, wasn't it? 

Ans. I presume it was. 

Cross-int. 381. Real estate. $550,041.88 : that was true, wasn’t it ? 

Ans. I think they had that amount in figures. I don’t think 
they had no such amount as that in value. 

Cross-int. 382. Checks and other cash items, $95,980.35 ; that was 
true, wasn’t it? 

Ans. I presume so. 

Cross-int. 383. Snecie, silver, $5,049.68; that was true, wasn’t it? 

Ans. I presume so. 
2S4 Cross-int. 384. Five per cent. redemption fund with Treas- 
urer of the United States, 822.500; that was true, wasn’t it? 

Ans. I presume it was. I presume that all those are true. The 
only difference of opinion is that there was an excessive valuation 
put on things that was worthless, so to speak, to get at those results. 

Cross-int. 385. Then you believed then that this statement was 
true, and you believe so, now, don't you ? 

Ans. I don’t know how you want me to qualify myself. I told 
you I believed that that statement was made correct at that time. I 
don’t believe that any body of men should have ever made such a 
statement as that. 

Cross-int. 386. When you went into the bank as director you had 
access to the books and papers, didn’t you”? 

Ans. I did, some of them, and some of them I couldn't get at. 

Cross-int. 387. Did you ever make any examination of the books 
and papers and assets of the bank to see whether or not that state- 
ment was true? 

Ans. Only by inquiry of the clerks and by the directors of the 
bank getting at the value. I didn’t doubt but that the report they 
had made covered everything there was there, but my object was 
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to get at the value of those assets and see how they could have made 
such a report. 

Cross-int. 388. When you read that first item, notes and bills dis- 
counted, $3,138,376.70, you understood that to be the face value of 
the notes and bills in their possession, did you not? 

Ans. Yes, sir. 

Cross-int. 389. You didn’t understand it to be anybody’s opinion 
about the value of those notes and bills discounted ? 

Ans. Yes; I did understand it was their opinion, because I put 
the direct question in regard to the condition of the bank, and they 
told me they could only give it as opinion as to the value of their 
assets. 

Cross-int. 890. Then you did understand that it was merely their 
opinion that you had learned from them about the value of the 
assets ? 


Ans. Yes, sir; that in their opinion those assets 
285 Cross-int. 391. But you didn’t understand that this repre- 
sentation in this statement was opinion. You understood it 
to be the face value of the notes and bills discounted, didn’t you? 
Ans. No; I understood it to be the valuation which they had 
placed on them. They told me they had reduced some of them in 
value. 
Cross-int. 392. What did you understand to be the face value of 
the notes and bills discounted—how much more than that? 
Ans. I don’t know as I can answer you that question without giv- 
ing you some figures in regard to them. 


Mr. Stone: My question calls for figures. 
Mr. Ranney: You have a right to give them your figures. 


I ean go back to Oct. 1. The resources of the bank then was re- 
ported to be $5,254,677.05. The labilities were the same figures, 
including a surplus of $74,278.47. The statement made Jan. 10 by 
W. J. Best was, resources of the bank, 85,764,653.47, par value. The 
estimated value of the same was 85,049,708.82, making a shrinkage 
of $714,894.65. The habilities was reported as 86,565, 802.21, show- 
Ing a discrepancy between its liabilities and its resources of 
$1,516,133.39. That was the shrinkage that I understood was made 
of the assets Jan. 10. The next figures will show how they increased. 
March 18 the resources were $5,968,526.72, which showed an inerease 
from the previous account of Jan. 10 of S9LS567.90. The decrease 
in liabilities from Jan. 10 was $597,565.49. Here is something that 
I never could understand—why in one place they could take the 
same assets and shrink them over a million anda half and a short 
time afterwards take the same assets and figure them up again and 
make that million and a half up. 


(Answer objected to by Mr. Stone as irresponsive.) 


Cross-int. 595. If you say that the statement of March 11 and the 
item upon it ealled “ notes and bills discounted, 83,138,376.70 ” was 
not understood by you as representing the face value of the notes 
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and bills discounted, will you state what was the face value, in your 
judgment, of the notes and bills discounted at that time? 
Ans. My opinion is that they figured them up to agree with 
286 the books. The broks agree with them now about that. The 
only point which vou don’t seem to understand, Mr. Stone, is 
that if John J. Magruder had examined those assets he would never 
have made such a report as that, within two or three million dollars. 
That is what I mean to convey. 


(Answer objected to by Mr. Stone as not responsive.) 


Cross-int. 394. What did you, at the time you saw this statement, 
understand to be the face value of the notes and bills discounted ? 

Ans. I believed them, at the time I saw that, to be as represented, 
I told you. 

Cross-int. 595. And you have just stated that you believe it now, 
haven’t you ? 

Ans. I told you that I don’t believe that they should have come 
to any such result as that now. 

Cross-int. 396. You understood at the meeting In January that 
the valuation put upon the assets by Col. Needham and the di- 
rectors had reduced the face of those assets by a very large amount, 
didn’t you? 

Ans. I did believe it — that time. 

Cross-int. 597. And so understood it? 

Ans. I understood it so. 

Cross-int. 398. They so represented, didn’t they ? 

Ans. Yes, sir. 

Cross-int. 399. You understood then, didn’t you, and they repre- 
ented, that the face of the assets held by the bank was much larger 
than the liabilities of the bank ? 

Ans. | read you that on the 10th of January their liabilities ex- 
ceeded their assets by about a million anda half. 

Cross-int. 400. You understood that the habilities exceeded the 
assets, as valued by Col. Needham and the directors, about a million 
and a half, didn’t you? 

Ans. Yes; I did. 

Cross-int. 401. But you understood, didn’t you, that on their face 
the resources exceeded the liabilities? 

Ans. I told you that on the 10th of January the resources of the 

bank at par Was $5,764,000, that the estimate was $5,049,000, 
287 =—s and that the liabilities was $6,565,000, and if the liabilities 

‘did not exceed the assets I would like to know how you can 
make it any different. 

Cross-int. 402. Have you ever read any of the reports published 
in the daily papers of the condition of the national banks of Boston ? 

Ans. I do read them, all of them. ‘There are some reports just 
printed now, within two or three days. : 

Cross-int. 403. I mean the reports which are called for oecasion- 
ally ty the Comptroller, which are published in the papers. 

Ans. Yes, sir. 
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Cross-int. 404. In those reports you have read statements of the’ 


liabilities and statements of the assets, have you not? 

Ans. Yes, sir. 

Cross-int. 405. You understand that those statements of assets 
represent the face value of their various assets, don’t you ? 

Ans. Yes, sir; face value. , 

Cross-int. 406. You don’t understand them to be a representation 
that notes, for instance, which are therein included, are certified by 
the bank to be worth their face, do you? 

Ans. No. [ understand that they carry some doubtful notes at 
their face value on these reports. 

Cross-int. 407. And their reports are merely of face value ? 

Ans. Yes, sir. 

Cross-int. 408. Didn’t you understand that the report of the Paci fie 
Bank, made after it resumed business as of date March 11, was made 
in the same way ? 

Ans. I told you before that I believed that they had what pur- 
ported to be in the bank. ‘They purported to have loans of a million 
and some two or three hundred thousand dollars, face value. What 
I want to give you to understand is that the value was not half of 
what purported to be the par value. There is the idea that IT want 
to convey; or, in other words, they put in their assets at that time 
fifty per cent. too high. 


(Mr. Stone objects to the latter part of the answer as irresponsive.) 


Cross-int. 409. I want you, Mr. Frost, to answer my question, and 
not in your answers to attempt to convey an idea on some other 
matter not inquired about. I will repeat the last question and ask 

you to answer It. 
288 Ans. I have told you repeatedly that I believed at the time 
that the report was correct. I don’t know what more I ean 
say. | 
Cross-int. 410. I repeat the question and ask you to answer it. 

Ans. I will answer it ves, if that is what you want. 

Cross-int. 411. Do you mean to say that the assets of the bank 
were valued too high by Col. Needham and the directors ? 

Ans. I do. 

Cross-int. 412. What valuation did they put upon them which 
you regard as too high ? 

Ans. I think they put on over two millions too much on them. 

Cross-int. 415. What, in your judgment, should they have been 
ralued at? 

Ans. My conclusion was at the time we closed the bank that our 
assets were not worth $750,000, although they purported to be worth 
$3,461,000, I think. 

Cross-int. 414. Did you examine the assets ? 

Ans. As they came before me in the meetings, from time to time. 

Cross-int. 415. Did vou value any others than those which were 
brought before you in the meetings, and of which you testitied in 
your direct examination ? . 
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Ans. No, sir; not at that time. I have examined some since the 
bank closed that I have not put in. 

Cross-int. 416. Up to the time of the appointment of the receiver, 
May 22, 1582, had you examined any other of the assets than those 
which were brought before you in the meetings, and of which you 
have testified in your direct examination ? 

Ans. No, sir. 

Cross-int. 417. None whatever? 

Ans. Not that I know of. 

Cross-int. 418. Up to the time when you became a director you 
had not valued any of the assets, as I understand vou? 

Ans. No, sir; I didn’t know anything about them. 

Cross-int. 419. You had relied upon the opinion of Col. Needham 
and the directors? 

Ans. Yes, sir; and W. J. Best. 

Cross-int. 420..Did you talk with Mr. Best about them ? 

Ans. I did. 
989 Cross-int. 421. When? 
Ans. A number of times. 

Cross-int. 422. Previous to your appointment as a director ? 

Ans. Yes, sir. 

Cross-int. 423. What did vou talk with him about? 

Ans. I asked him about how he was getting along in the bank, 
how he thought things was getting along, and whether it looked 
cheouraging. 

Cross-int. 424. What did he tell you? 

Ans. He told me everything looked rose-colored—coming out a 
great deal better than he expected, 

Cross-int. 425. Did he speak of any particular claims? 

Ans. No, sir; only general remarks. 

Cross-int. 426. And Col. Needham told you the same thing? 

Ans. Yes, sir. 

Cross-int. 427. When you were appointed as a director did you 
qualify by taking the oath? 

Ans. Yes, sir. 

Cross-int. 428. You swore that you owned how many shares of 
stock ? 

Ans. That was not required of me. I suppose they knew how 
many I owned. 

Cross-int. 429. Did you qualify by swearing that you owned any 
nuniber of shares ? 

Ans. No, - they didn’t ask it of me. 

Cross-int. 430, Didn’t you take the usual oath that you owned at 
least ten share sof stock ? 

Ans. It might have been in the form, but I didn’t take any par- 
ticular notice of it if it was. I signed the form that I was going to 
devote my time and attention to the bank. 

Cross-int. 451. Who administered the oath to you ? 

Ans. Mr. E. C. Whitney, cashier. 

Cross-int. 452. Was it a written or printed form ? 

Ans. Printed form. 
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Cross-int. 433. And you signed it? 

Ans. I did. 

Cross-int. 434. You read it, didn’t you, before you signed it ? 
290 Ans. I did. 

Cross-int. 435. That contained the statement that you owned 
at least ten shares of stock, didn’t it? 

Ans. I can’t say that it did not. It did not impress itself upon 
my mind. 

Cross-int. 486. Didn’t you know that the law required a director 
to own at least ten shares and that if he ceased to own ten shares he 
should thereby vacate his office ? 

Ans. Yes; I did. 

Cross-int. 437. You didn’t take that oath before Col. Needham— 
you are sure about that? 

Ans. Col. Needham was there. 

Cross-int. 458. But he didn’t administer the oath to vou? 

Ans. No, sir; Mr. Whitney did. 

Cross-int. 439. Did you at any time before the failure see any list 
or schedule of the assets of the bank ? 

Ans. No, sir; only in printed form as they came out, as vou say, 
in the papers, 

Cross-int. 440. You didn’t know what the claims were which the 
directors and Col. Needham valued in their examination ? 

Ans. No; not before the bank opened. I only learned that after 
the bank opened 

Cross-int. 441. You didn’t learn that except as to those items which 
you have spoken of im your direct examination, did you? 

Ans. That is all. 

Cross-int. 442. What else was included and how they valued them 
you didn't know? 

Ans. No. In the meetings they would say of some of these claims, 
“doubtful;” some of them they would say “ good, but slow,” and 
some “worthless.” That was the purport of the conversation on 
those claims in the meetings. 

Cross-int. 445. Do you know whether they included the Mahone 
claim in their valuation ? 

Ans. The Mahone claim, I think, they put down as worthless. 

Cross-int. 444. You regarded it so, didn’t you? 

Ans. I knew it was so; I felt it. As I told: you, I went to 
291 =the bank, knowing them on the start that their reputation 
was not good, and saw Mr. Benyon about that claim before 

they failed. 

Cross-int. 445. You swear that it was worthless ? 

Ans. 1 had every reason to believe it was. 

Cross-int. 446. Do you swear now that it was ? 

Ans. Yes; I think it was. 

Cross-int. 447. That is your opinion ? 

Ans. Yes; that is my opinion. 

Cross-int. 445. Did Mahone go into insolvency ? 

Ans. Ile ran away ; went up into Canada. 

Cross-int. 449. Wasn’t he put into insolvency ? 
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Ans. Yes sir. 

Cross-int. 450. Didn’t his estate pay anv dividend ? 

Ans. I don’t understand that it did ; if it did it was a very small 
one. 

Cross-int. 451. And you say the directors called that worthless ? 

Ans. Yes, sir. | 

Cross-int. 452. W. B. Fowle, $60,000, I understood you to say ? 

Ans. Yes, sir. 

Cross-int. 453. You call that worthless ? 

Ans. I did. 

Cross-int. 454. You do now, don’t you ? 

Ans. I didn’t know what would be done; Mr. Coleman thought 
eventually that would be all paid; I told you that in my direct ex- 
amination. 

Cross-int. 455. But in your statement of the condition of the bank 
you reckoned that as worthless ? 

Ans. Worthless or doubtful. 

Cross-int. 456. Will you |bave that struck out or not? 

Ans. I will strike it out in this way: That Mr. Coleman said the 
vank had $2,700,000 and I allowed $700,000 of that would be paid, 
and the two tmillions as worthless; whether that claim might be 
paid, part of it or not, I could not tell. Mr. Coleman was sanguine 
that he had some relatives or something that would help him. 

Cross-int. 457. You understood that he was in no way connected 
with E. M. Fowle. 

Ans. No, sir: not atall; I so understood. 
292 Cross-int. 458. He was the Auburndale watch manu- 
facturer. 

Ans. Yes, sir. William B. Fowle used to be in the coal trade. I 
used to be acquainted with him. 

Cross-int. 459. He used to be worth a good deal of money” 

Ans. When he was in the coal trade I understood he was worth 
$150,000. 

Cross-int. 460. You say now that claim was worthless, do you ? 

Ans. I said that that was my opinion at the time. I have had 
no reason to alter it. I have never inquired about it since. 

Cross-int. 461. How was that counted by the directors and Col. 
Needham ? 

Ans. I think that was counted “ good, but slow.” 

Cross-int. 462. Don’t you know how they counted it? 

Ans. I can’t recollect, for I never saw the list, only as it was 
talked over in the meetings, as I told you. 

Cross-int. 463. Then you can’t tell whether that ought to be de- 
ducted from their valuation or not? 

Ans. No, sir; I can’t tell whether that one ought to be or not. 

Cross-int. 464. Because you don’t know whether they included it 
or not? 

Ans. No, sir. 

Cross-int. 465. You said that they paid Best $10,000; $5,000 in 
money and the rest in stock ? 

Ans. Yes: so | understood it. inthe meeting I was given to 
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understand that he paid the assessment on seventy shares of stock, 
I think—$7,000; and $3,000 he had in money is the way I under- 
stood it. 

Cross-int. 466. That is, he took stock liable to assessment and paid 
the assessment—87 000 ? 

Ans. ‘That is what I understood. 

Cross-int. 467. He paid that and then received $5,000 in money, 
and that was for his services in ascertaining the condition of the 
bank and in starting it up again? 

Ans. Yes, sir. 

Cross-int. 468. Wasn’t there a vote to that effect, or some such 
effect? 

Ans. There was a vote to that effect, but I was not there. I was 

told that they voted it. 
203 Cross-int. 469. You did not object to that at all, did you ? 
Ans. I wasn't there; how could 1? I thought it was an ex- 
cessive charge, and I so stated when | found it out. 

Cross-int. 470. What did you think was a proper charge ? 

Ans. Well, I don’t think his services was worth any more than 
those of an ordinary bank president of any of our Boston banks, 
say, at the rate of $4,000 or 85,000 a vear in a first-class bank. I 
thought it was an excessive charge for the short time he was there, 
$10,000. 

Cross-int. 471. You don’t mean to sav that he did no more work 
or better work while he was there than the duties of an ordinary 
bank president required ? 

Ans. Yes; | do; but I say that at that ratio for two months’ work 
he would get a great deal more money ina year than any bank 
president. 

Cross-int. 472. Tlow much do you eall the stock he received worth, 
assessment unpaid? Would you eall it worth anything ? 

Ans. I don’t call it worth anything. 

Cross-int. 475. Then he received 83,000, did he ? 

Ans. That is what he received in money. 

Cross-int. 474. Did you think that was exorbitant pay for the work 
done? 

Ans. No; I don’t think that 83,000 was; I think that was fair pay, 
but I think $10,000 was exorbitant. 

Cross-int. 475. You say he did not get the $10,000? 

Ans. He expected to get it. | 

Cross-int. 476. You thought he would, didn’t vou? 

Ans. No, sir; I didn't; | didn’t know at the time but he might? 

Cross-int. 477. At the time you thought he would, didn’t you? 

Ans. Yes; I did. 

Cross-int. 478. You thought he would get it in the value of the 
stock by the bank going on? 

Ans. [thought he would get more than that; I thought they 
would pay the assessment back and something on the old stock. 

Cross-int. 479. What was this payment to Col. Needham for? 

Ans. Services. 

Cross-int. 480. Lid you vote for that? 
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294 Ans. No, sir. 
Cross-int. 481. Did you protest against it ? 

Ans. I wasn’t there at the meeting; didn’t know anything about it. 

Cross-int. 482. Did you ever make any protest afterwards, when 
you learned it? 

Ans. To Col. Needham, no, sir. 

Cross-int. 4853. Or to anybody ? 

Ans. I did not; I never spoke of it. I supposed he had a regu- 
lar fee. 

Cross-int. 484. You said there was a loss of $11,000 on a claim 
against a brush factory ? 

Ans. Yes, sir; so reported. 

Cross-int. 485. That was included in your estimate of shrinkage? 

Ans. It is one of those items. 

Cross-int. 486. You have put it down as $11,000 lost ? 

Ans. Yes, sir. 

Cross-int. 4S7. What brush factory was it? 

Ans. I think it was on Washington street; it wasn’t far from the 
bank. 

Cross-int. 488. Now, do you know how Col. Needham and the di- 
rectors had valued that? 

Ans. I don't. 

Cross-int. 489. You don’t know whether they had ineluded it in 
their valuation or not? 

Ans. No; I do not. | 

Cross-int. 490. Now, we will pass to the French’s wharf property. 
The bank had a mortgage on French’s wharf of $10,000? 

Ans, $22,500. 

Cross-int. 491. And vou were appointed to investigate the value 
of that estate, were you ? 

Ans. I was. 

Cross-int. 492. Before vou proceeded to investigate it did you know 
What value Col. Needham and the directors put on it? 

Ans. No, sir: I didn't. 

Cross-int. 493. Did vou know whether they included it in their 

valuation or not? 
295 Ans. I didn’t know whether they ineluded it in their val- 
uation; I supposed they did by their sending me to ex- 

amine it. 

Cross-int. 494. But vou didn’t know what value they set upon it ? 

Ans. No, sir. 

Cross-int. 495. You made a report upon the value of that, did you ? 

Ans. I did. 

Cross-int. 496. Who was on the committee with you ? 

Ans. No one. 

Cross-int. 497. Didn’t Mr. Fallon look into it? 

Ans. Not that I know of; he didn’t go with me at any time after 
I was appointed. 

Cross-int. 498. Do you remember the day when the foreclosure 
sale was to take place under the second mortgage, previous to that 
of the bank? 
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Ans. I do. 

Cross-int. 499. And some of the directors going down there to at- 
tend the sale? 

Ans. I do; I was one of them. 

Cross-int. 500. W ho went with you? 

Ans. Mr. Whitney, the cashier. 

Cross-int. 501. Did not Mr. Fallon and Mr. Coleman go? 

Ans. No, sir; we went down; I can tell vou how we went. 

Cross-int. 502. I don’t care to take time about that; I want to 
come right to the point; the result was that you made some arrange- 
ment to delay that sale, didn’t vou ? 

Ans. They paid $825 to have the sale postponed for a short time. 

Cross-int. 503. Why did they pay that if their mortgage was not 
good for anything ? 

Ans. They had to pay that to stop the sale, as it was to be sold to 
pay something that was due either on the first or second mortgage. 

Cross-int. 504. W hy should they pay any money to stop the sale 
if their equity was not good for anything ? 

Ans. Well, they considered it was, 

Cross-int.505. They considered it worth more than you did ? 
296 Ans. They did; Mr. Marcus represented that it would 
bring every dollar; he was the one who came to get us to go 

down and attend the sale. 

Cross-int. 506. I am not asking you about Marcus; he was not 
one of the directors, was he? 

Ans. No; but he was the one who called our attention to it or we 
should not have known anything about it. 

Cross-int. 507. But the other directors who knew about the matter 
thought it was worth enough for the bank to pay $825 to prevent 
foreclosure sale under mortgage ? 

Ans. Yes. 

Cross-int. 508. Do you know what became of that mortgage held 
by the bank, of $22,500 ? 

Ans. The last I heard of it Mr. Price had bought the second 
mortgage—it was going toa sale again—to have the S22,! 900 mort- 
gage hold; that was the last I knew of it. 

Cross-int. 509. So that Mr. Price thought there was value enough 
in it to take up the second mortgage ? 

Ans. Yes. 

Beir se int. 510. Now, we will pass to the Nantasket Company ; vou 

ay that the ? Nantasket C ompany owed the bank ? 

ye “toe The Nantasket Company was owing the bank, 

Cross-int. 511. In what form was the indebtedness ? 

Ans. I cannot tell you the form of the indebtedness, only I was 
given to understand they held this paper, secured by stock and 
bonds, to the amount of $194,000. 

Cross-int. 512. You mean held its notes secured by stock ? 

Ans. Yes. 

Cross-int. 513. $194,000 ? 

Ans. Yes. 
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Cross-int. 514. Do you know whether that was included in their 
valuation by Col. Needham and the directors ? 

Ans. I don’t know in what manner they represented it. 

Cross-int. 515. You don’t know whether it was included in their 
valuation or not, or, if included, how they valued it? 

Ans. No. 

Cross-int. 516. But that is your statement of the form of the 
297 claim, that it was notes of the company secured by stock of 
the company? 

Ans. Stock and bonds. 

Cross-int. 517. Well, which ? 

Ans. Both. 

Cross-int. 518. How much of stock and how much of bonds did 
you understand ? 

Ans. I cannot separate them only as it was brought together—it 
was stock and bonds; there was a good deal of general conversation 
at the time. 

Cross-int. 519. Then, you say there was a claim against Edward 
Crane? 

Ans. Yes, sir. 

Cross-int. 520. How much was that? 

Ans. That was reported to be one hundred and eighty-odd thou- 
sand dollars. 

Cross-int. 521. In what form was that? 

Ans. I think it was said that they had some collateral security of 
his or something down in New York or New Jersey ; I won’t say 
positively what that was. 

Cross-int. 522. Any other names on the paper? 

Ans. I don’t know. I never examined it only as it was talked. 

Cross-int. 523. All you can say is that it was talked that there 
was a claim against Edward Crane of $150,000 ? 

Ans. Yes, sir. 

Cross-int. 524. Do you know what valuation the directors and 
Col. Needham put upon that? 

Ans. No, sir. 

Cross-int. 525. Or how they included it? 

Ans. No, sir. 

Cross-int. 526. Or whether they did include it ? 

Ans. No, sir; I don’t know how they classed it. 

Cross-int. 527. Then the Utah and Pleasant Valley railroad 
bonds, how many of them were there ? 

Ans. I heard they got ninety-nine of them. 

Cross-int. 528. How much each? 

Ans. $1,000 each. 
298 Cross-int. 529. Did you understand that that was the abso- 
lute property of the bank or held as collateral ? 

Ans. I heard it was keld as collateral. 

Cross-int. 530. For what ? , 

Ans. I don’t know what. 

Cross-int. 531. Then you don’t know whether or not that was in- 
cluded in the valuation by Col. Needham aad the directors? 
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Ans. I don’t know what they included, only they thought it was 
of doubtful value; that is what I heard them say In regard to it. 

Cross-int. 532. When the bank stopped in November, you had a 
balance on deposit of $1,156.06 ? 

Aus. Yes, sir. 

Cross-int. 533. That was there when they opened March 18, 1882? 

Ans. Yes, sir. 

Cross-int. 534. And you subsequently deposited $6,000 ? 

Ans. The day we opened. 

Cross-int. 535. Was that the only deposit you made? 

Ans. I think it was; ves, sir. 

Cross-int. 536. When you deposited that you believed the bank to 
be solvent and likely to suceeed, didn’t you ? 

Ans. Certainly I did or IT should not have deposited it. 

Cross-int. 537. And you drew out some $6,000 on the I1th of 
April? 

Ans. Yes, sir. 

Cross-int. 558. What did you do that for? 

Ans. Because I thought the bank was insolvent and have every 
reason to believe it was. 

Cross-int. 539. You thought it was going to fail, did you? 

Ans. Yes, sir. 

Cross-int. 540. And you took your money out so as to get paid? 

Ans. I put it in at the request of one of the directors to help 
make the first day of sti irting off of the bank appear pretty good. 
I put it in on one man’s recommendation. I took it out on my own 

judgment. 
299 Cross-int. 541. That is beeause you were convinced the bank 
Was Insolvent and was going into Insolvency ? 

Ans. Yes, sir; I could not see any help for it. 

Cross-int. 542. You did it for the purpose of getting an advantage 
over the other creditors of the bank ”? 

Ans. No, sir; I did it to protect mvself. 

Cross-int. 545. Do vou consider that is the proper way to discharge 
vour duty as a director of a bank, when vou find out that the bank 
is going to fail, to get vour own funds out and leave the rest of the 
creditors to whistle for theirs? 

Ans. It is, when the bank has no claim upon it; T drew it from 
another bank and just deposited it there, supposing the bank was 
solvent; when I found it was not [ took it out and put it in the bank 
I took it from; it was merely as an accommodation to swell its assets ; 
it was not in the ordinary course of business. 

Cross-int. 044. Just how much was the first amount you drew out 
because you thought the bank was going to fail ? 

Ans. That was it. 

Cross-int. 645. Ilow much was it ? 

Ans. This six thousand and some old dollars—twenty-seven, I 
think. , 

Cross-int. 546, $6,027.41, wasn’t it? 

Ans. Yes, sir. 

Cross-int. 547. That left to your credit $1,158.65 ? 
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Ans. Yes, sir. 
Cross-int. 548. Then, subsequently, you drew out how much ? 
Ans. $1,000 of it. : 

Cross-int. 549. When was that? 

Ans. That was about a week or ten days after; I can tell by look- 
ing at my memorandum. 

Cross-int. 500. Give me the date. 

Ans. (Referring to memorandum.) April 18th. 

Cross-int. 551. You drew that out for the same reason that you 
drew the $6,000, did you not—because you were satisfied the bank 
Was going to fail? 

Ans. I did. 

Cross-int. 552. How much did that leave to your credit ? 
dU0 Ans. $53.65. 

Cross-int. 553. So that you had in when the bank first 
failed $1,156.06, and when it failed in May you had $58.66 ? 

Ans. No; I didn’t have so much. 

Cross-int. 504. How much ? 

Ans. I had $8.65; I drew out $50 after that. 

Cross-int. 599. When did you draw out $50? 

Ans. May 20, the date of the collapse. 

Cross-int. 556. What! Did you draw it out after you knew the 
bank had failed and closed its doors ? 

Ans. No, sir; I didn’t suppose any of us could draw money out of 
a bank after they had failed and closed the doors. 

Cross-int. 557. What time did you close the doors? 

Ans. I think it was somewheres between twelve and one o'clock. 

Cross-int. 558. What time did you get notice of the special meet- 
ing of the directors? 

Ans. I think about eleven o’clock—somewheres between eleven 
and twelve o’clock ; | was down at the bank at twelve o'clock ; about 
eleven, | think, I got the notice. 

Cross-int. 559. Did you then have a talk with Mr. Whitney ? 

Ans. I did. 

Cross-int. 560. In which he told you that the bank had got to fail ? 

Ans. No; he didn’t say any such thing; he said they had got a 
large amount of paper due that day, and if that paper was not met 
we had got to devise ways and means to raise funds to go along. 

Cross-int. 561. He gave you to understand that, in his opinion, 
that $500,000 would not be paid ? 

Ans. He did not give me any opinion about it whatever, because 
they adjourned to three o'clock. 

Cross-int. 562. What was the special meeting called for ? 

Ans. As | told you, if that paper was not paid, to devise ways and 
means to go along with. 

Cross-int. 563. Then it was expected that it would not be paid, and 
a special meeting was called in anticipation of that? 

Ans. In anticipation of what? 
001 Cross-int. 564. In anticipation that the event would arise 
that the money would not be paid. 
Ans. I suppose so. 
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Cross-int. 565. When you drew that $50 about one o’clock did you 
think the bank was going along successfully ? 

Ans. I did not know how long it would go along. I knew the 
end had got to come before a great while. If you will allow me to 
go back, I made that statement when Mr. Best tried to draw out 
some more money. 

Cross-int. 566. Why did you leave $8.65 there? Why didn’t you 
take the whole of it? 

Ans. I don’t know as I bad any motive in view why I did or why 
I didn’t. 

Cross-int. 567. Wasn’t there any reason why you left that little 
sum of $8.65 there ? 

Ans. Not that I kaow of. If I had thought best to draw it out I 
should. 

Cross-int. 568. Then the reason you did not draw it out was be- 
cause you thought it was best not to? 

Ans. I presume that was it. 

Cross-int. 569. Why did you think it was best not to? 

Ans. I can’t tell you anything more; only I thought I would draw 
out S50. | 

Cross-int. 570. So that you took advantage of your information 
obtained as a director to repay yourself out of the assets of the bank 
all but $8.65. when you knew it had got to fail, as you say 4 

Ans. I did not consider that those were assets of the bank. 

Cross-int. 071. Why not? 

Ans. Because I just put it in to help swell its funds, with the in- 
tention of taking it out. : 

Cross-int. 572. But you did not take out the specific money von 
put in; you made a deposit the previous November, of which the 
balance was $1,186. You knew you didn’t have any claim upou 
the specific money ; 1t Was a mere del tt of the bank to you; that was 

what you understood. wasn’t it? 
o02 Ans. I considered the 86,000 that I put in as just put in to 
help swell our assets on the day we opened. 

Cross-int. 573. Suppose it to be so, that the 86,000 stood differently, 
how about the $1,156, of which vou drew out all but $8.65? Wasn't 
that a debt of the bank to vou? 

Ans. I considered that it was. 

Cross-int. 574. Then you took advantage of your position as di- 
rector, when you believed the bank was sure to fail, to draw out of 
the bank all the money you had there except $8.65, when you were 
satisfied that the bank would not be able to pay its creditors in 
full ? 

Ans. I considered I was justified in taking it out. I did not sign 
off that I would leave my money in there, and I considered I had 
a perfect right to take it out when the bank opened its doors. 

Cross-int. 575. You considered you had a_ perfect right to take it 
out after you had made up your mind that the bank was going to 
fail, did you ? 

Ans. My mind was made up, I think, about the first week of the 
opening; at the time of the conversation of March 24 about Mr. 
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Magruder was the time that my conviction was that the bank was 
insolvent, and April 11-1 was satisfied that it was. 

Cross-int. 576. You think you discharged your duty, as you un- 
derstand it, as director of the bank, do you? 

Ans. I do. 

Cross-int. 577. By drawing out when you became satisfied that the 
bank was going to fail all it owed you except $8.65? 

Ans. I think [ had a perfect right to draw it out. 

Cross-int. 575. That is your understanding of the duty of a director 
of a bank? 

Ans. It was simply a deposit. I never received any accommoda- 
tion from the bank in the way of discounts, or anything at all. 

Cross-int. 579. Now, when you talked with Mr. Springer about 
your opinion of the condition of the bank he did not agree with 
you, did he? 

Ans. No, sir; he didn’t. 

Cross-int. 580. He believed the bank to be perfectly solvent ? 

Ans. He did. 
303 Cross-int. 581. And you believed that was his honest opin- 
ion, didn't you ? 

Ans. I think that his honest opinion was as that printed report 
which I showed you stated. That is what he based his supposition 
on, the 11th of March report. 

Cross-int. 582. I didn’t ask you what he based his supposition 
on. 

Ans. He told me he did. 

Cross-int. 583. I asked you whether you did not believe that it 
was his honest opinion that the bank was perfectly solvent. 

Ans. I told you I did. 

Cross-int. 584. When you say that the assessment that had been 
paid in was all used up you don’t mean any more than that it was 
paid in, and that when the bank finally stopped there was not that 
amount of money in the assets of the bank in cash ? 

Ans. I mean the assessment had been used up in the ordinary 
course 6f business of the bank. 

Cross-int. 585. You mean merely that it went into the regular 
funds of the bank, and those funds had been diminished down to 
the condition in which they were when the receiver came in. That 
isall you mean, isn’t it ? 

Ans. Yes, sir. 

Cross-int. 586. You don’t mean that the assessment was taken as 
a specific sum to pay any specific debts ” 

Ans. It paid the debts as they came along. 

Cross-int. 587. It went to pay any of the debts, and for all the 
business purposes of the bank ? 

Ans. Yes, sir. 

Cross-int. 588. Now, you say that Mr. Shepard told you, when he 
talked with you, that Whitney was “blue?” 

Ans. Yes, sir. 

Cross-int. 589. And you said that Whitney was sometimes “ blue” 
and sometimes very much elated ? 
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Ans. Yes, sir. 

Cross-int. 590. He took different views of the condition of the 
bank on different days? 

Ans. Yes,sir. I had a number of talks with Mr. Whitney. 
o04 Cross-int. 591. Now, you said that I told you that IT had in 
charge a claim against the estate of Sherman for $10,000 and 

that I hoped to get it? 

Ans. Yes, sir. 

Cross-int. 592. In what form did I tell you that was ? 

Ans. I think you told ine that it was in the shape of « mortgage ; 
Iam not certain. 

Cross-int. 593. Part mortgage and part notes, didn’t I? 

Ans. I don’t recall the conversation, only you told me you thought 
you would get it. 

Cross-int. 594. Did you call that worthless in your estimate of the 
condition of the bank ? 

Ans. I put that down that it would probably come in that 
$750,000 that I told you L threw off, those claims that LT put down 
as worthless or doubtful, except those [ mentioned, which [ consid- 
ered good. 

Cross-int. 595. Which did you call this claim against Sherman ? 

Aus. | called it doubtful. 

Cross-int. 596. Do you know what the directors and Col. Need- 
ham valued that claim at in their valuation ? 

Ans. I don’t. 

Cross-int. 597. Or whether they included it in their valuation or 
not? 

Ans. I don’t. 

Cross-int. 50S. When the vote was passed, April 14, not to make 
any new loans, the reason for that was that thev considered it nee- 
essary to make preparations to meet the instalment of the indebted- 
ness which wi become due May # Was It not? 

Ans. Yes, sir. 

Cross-int. 009. That was the only object? 

Ans. That was the only object that was given. 

Cross-int. 600. You don’t know of any other? 

Ans. I don’t know of any other. 

Cross-int. G01. You don’t suppose there was any other, do you? 

Ans. I don't. 

Cross-int. 602. You understood that that payment would be a 

very large sum ? 
305 Ans. Yes, sir: I did. 
Cross-int. 605. How large ? 

Ans. I think it was somewheres in the neighborhood of between 
$700,000 and SSOO,000. 

Cross-int. G04. That was the instalment of the extended claims 
that became due the Ist of May? 

Ans. Yes, sir. 

Cross-int. 605. One-third of the extended claims came due the 
Ist of May which you, as directors, had to provide tor? 

Ans. Yes, sir. 
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Cross-int. 606. And therefore you voted not to let your funds go 
out on discounts for new loans? 

Ans. Yes, sir. 

Cross-int. 607. But some loans were made after April 14, as you 
say ? 

Ans. Yes, sir. 

Cross-int. 608. And that was because it was considered necessary 
to accommodate the regular customers to a certain extent, in order 
to keep their custom ? 

Ans. Yes, sir. 

Cross-int. 609. That is regular and legitimate in any ordinary 
bank business, is it not? 

Ans. I presume it is. 

Cross-int. 610. You understand it so? 

Ans. Yes, sir. 

Cross-int. 611. Regular depositors have certain claims upon banks ? 

Ans. Yes, sir. 

Cross-int. 612. And unless you give them discounts they will go 
elsewhere? 

Ans. You lose their accounts. 

Cross-int. 613. Now, the Holliston Bank claim, $5, 000, did not ap- | 
pear on the books of the bank, you say? 

Ans. Yes, sir. 

Cross-int. 614. Do you remember what shape that was in? 

Ans. They said, in the first place, that it was in the shape of a 

certificate of deposit. 
306 Cross-int. 615. Who said so? 

Ans. It was talked over. I can’t say who made that re- 
mark, which director, or whether it was Mr. Whitney, but I was 
given to understand, in the first place, that it was a certificate of 
deposit, and they came and surrendered the certificate of deposit 
and had it put on a bank book. That is the way I understood it. 

Cross-int. 616. You said something in that connection about its 
having some connection with some other matter r; what was that? 

Ans. I think it was Mr. Whitney said they had traced that in the 
returns to some bank in M: ane, The bank notified them that they 
had given them credit for $5,000 more than belonged to them. I 
think it was the Sugadahoe Bank. I won't say which it was; some 
Kastern bank. 

Cross-int. 617. That is, the Pacifie Bank had given the Sagadahoe 
Bank credit for $5,000 more than belonged to them ? 

Ans. Yes, sir. 

Cross-int. 618. And that he supposed that this was this Holliston 
Bank claim of $5,000? 

Ans. Yes, sir. 

Cross-int. 619. That did not make any difference in the condition 
of the bank. In one case it had been credited to the Sagadahoe 
Bank; if that was a mistake it passed to the Holliston Bank; how 
does thut affect the condition of the bank ? 

Ans. Yes, sir; but I understand that when the Sag: adahoe Bank 
made that return back there was no notice taken of it at all, so far 
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as the Sagadahoc Bank account—if that was the bank—was con- 
cerned, and this $5,000 did not appear as cash being over or placed 
anywhere; it showed itself as a shortage of $5,000. 

Cross-int. 620. How is it a shortage if it has been credited to the 
wrong party and that party makes no claim for the money ? 

Ans. Suppose A. I. Benyon hed put it in his pocket, was it a short- 
age? 

Cross-int. 621. There is no such evidence here, that I am aware of. 

Ans. I know there is not, but what became of it [can only sup- 
pose. It never showed on the books of the bank after that ; whether 

anybody purloined it or what became of it I don’t know. 
307 Cross-int. 622. Your statement is that the Holliston Bank 

turned upas a claimant for $5,000, which had previously been 
credited to the Sagadahoe Bank. 

Ans. They thought it had. 

Cross-int. 625. Ilad it or not? 

Ans. I don’t know whether it had or not; they said the Sagada- 
hoe Bank account was over $5,000. 

Cross-int. 624. If it had been credited to the Sagadahoe Bank how 
did that affect the condition of the Pacific Bank; it would affect 
nothing but the name of the party to whom it was due, would it? 

Ans. It affected it this much: When they rectified it at the Saga- 
dahoe Bank shouldn’t it appear on the books of the Pacific Bank 
somewhere either as surplus, or mistake, or something ? 

Cross-int. 625. You call that an additional liability, do you, of 
$5,000 ? 

Ans. I do. 

Cross-int. 626. Do you know whether that was included in the 
liabilities as ascertained by Col. Needham and the directors ? 

Ans. My impression is they did not know anything about it. 

Cross-int. 627. I don’t ask for your impressions. 

Ans. There was nothing said about it until after the bank opened. 

Cross-int. 628. Do you know whether it was or was not included 
in the liabilities as ascertained by Col. Needham and the directors ? 

Ans. I never heard of it only as it was brought up in that meet- 
Ing; as it was brought up in that meeting, | supposed that was the 
first time. 

Cross-int. 629. I don’t ask for suppositions ; | ask if you know; you 
don’t know, do you? 

Ans. I don’t know anything further than that. 

Cross-int. 650. You spoke of a mortgage on State street property 
of $25,000, and that there was a previous mortgage of 875,000. 

Ans. I so understood it. 

Cross-int. 651. Did you put down the $25,000 as a loss? 

Ans. As doubtful. 
308 Cross-int. 632. Do you know whether or not that was in- 
cluded in the valuation made by Col. Needham and the di- 
rectors ? 

Ans. I don’t know what they valued it at. 

Cross-int. 633. You don’t know whether it was in their list or not, 
do you ? 
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Ans. I don’t. 

Cross-int. 634. You never heard, did you, that that mortgage was 
sold for $25,000 and the bank got the money ? 

Ans. No, sir; I] never did. 

Cross-int. 635. You never heard anything about it? 

Ans. No, sir; all I know is they had a sale and there was no bid 
on it; I attended the auction sale. 

Cross-int. 636. There were no bids on it? 

Ans. No bid exceeding $75,000—only a by-bidder; there was no 
genuine bidder there at the sale. 

Cross-int. 637. If there was no bid there was not any sale? 

Ans. No; it was not a sale. 

Cross-int. 638. How long were you in the board while E. M. Fowle 
was one of the board ? 

Ans. From the 18th of March until the 20th of April, I think, is 
the time Mr. Fowle was there while I was there; that was a little 
over a month. 

Cross-int. 639. During that time you knew he was a large debtor 
to the bank, didn’t you? 

Ans. I did. 

Cross-int. 640. Did you talk with him at all about it? 

Ans. I did.’ 

Cross-int. 641. Did you ask him whether it would be paid ? 

Ans. I did. 

Cross-int. 642. What did he say? 

Ans. He said he couldn’t pay it. 

Cross-int. 643. He said he couldn't pay it when? 

Ans. He said they would have to carry it along and he would give 
them a little at a time; if they should force him to pay his claim it 
would put him into insolvency and he couldn’t pay but very little; 

if it could be earried along he could pay it a little at a time ; 
309 that wasthe proposition he made to the bank, that they should 

carry it along; and they put it down “ slow, but good ;” that 
is the way I understood it. 

Cross-int. 644. What did you understand they meant by putting 
it down as “ slow, but good ?” 

Ans. That he would finally pay it. I cannot tell you how much 
time he wanted to do it in, but I] understood he was to pay it. 

Cross-int. 645. You got that information from Mr. Fowle, that 
Col. Needham and the directors put it down as “ slow, but good ?” 

Ans. Yes, sir. 

Cross-int. 646. You don’t know how they put it down ? 

Ans. I don’t know how they put itdown; he told me what means 
he had of paying it. 

Cross-int. 647. But he told you it was to be paid in time ? 

Ans. In time. 

Cross-int. 648. How much did he say it was? 

Ans. I cannot recollect the exact figures of it, but, directly and 
indirectly, Fowle and Fowle & Carroll and this Nova Scotia Quar- 
rying Company and his Long Island interest was about in the neigh- 
borhood of $400,000. 
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Cross-int. 649. How much of it was Fowle’s ? 
Ans. I understand $150,000 was Fowle’s. 

Cross-int. 650. How much Fowle & Carroll’s ? 

Ans. I understand about $70,000. , 

Cross-int. 651. And how much the Bay of Fundy Quarrying Com- 

any’s? 

Ans. $100,000. 

Cross-int. 652. Now, in your estimate of the shrinkage, what did 
you put that down as? 

Ans. I put it down as poor. 

Cross-int. 653. Did you put that $400,000 down as part of the 

700,000 margin that you had left ? 

Ans. No, sir. 

Cross-int. 654. Where did you put it? 

Ans. I put that down in the $2,000,000. 

Cross-int. 655. As worthless ? 

Ans. Yes, sir; or nearly so. 
310 Cross-int. 656. Do you know how the directors and Col. 
Needham valued that other than from what Mr. Fowle told 
you? 
Ans. Only as he told me that there was a plantation in Cuba con- 
sidered in his estate to pay it and a large interest he had in the 
Nova Scotia Quarrying Company to pay it, but how or what per cent. 
they passed on that I cannot tell vou. 

Cross-int 657. You say you talked with Fowle, and he told you 
that it would be paid ultimately. When did you put it down as 
worthless ? 

Ans. I think about the 6th of May. 

Cross-int. 658. You did not make up vour mind until the 6th of 
May, then, that that was not good for anything ? 

Ans. I did not have a final talk about it in the directors’ meeting 
until that time; that was the time [ put it down, when these things 
was talked over there. 


Cross-int. 659. You learned that there was considerable feeling in 


the board previous to that time against Mr. Fowle, didn’t you ? 

Ans. There was a bitter feeling towards him; they thought that 
the failure of the bank was largely owing to what he had done. I 
am safe to say that they placed Mr. Fowle on an equality with A. T. 
Benyon ; laid it to those two. 

Cross-int. 660. They were desirous all the time of getting him 
out of the board, were they not ? 

Ans. Yes, sir. 

Cross-int. 661. Were you present when a vote was taken to request 
him to transfer all his property to the bank as security, 

Ans. I think there was some such request as that. 

Cross-int. 662. Everybody voted in favor of it except Fowle, didn't 
they ? 

Ans. I think they did. 

Cross-int. 665. And Fowle refused to do it? 
Ans. I think that was so. 
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Cross-int. 664. And when finally he resigned it was at the request 
of all the members of the board except himself? 

Ans. Yes, sir; all the old members. I didn’t make the request, 

because | didn’t know of his transactions. 
311 Cross-int. 665. You spoke of claims in the bank being re- 
newals of notes. What claims were renewals? 

Ans. I understand that the five hundred and odd thousand dol- 
lars that was due the 20th of May was all renewals. 

Cross-int. 666. How did you understand that? 

Ans. Told so by Mr. Whitney. 

Cross-int. 667. And you say that $500,000 was largely made up 
of the Fowle, Fowle & Carroll, and Bay of Fundy indebtedness ? 

Ans. I think there was somewhere in the neighborhood of one 
hundred thousand and odd dollars that was new paper. I didn’t 
tuke the covers off of the papers to get just the amounts. Mr. 
Whitney took them out for me, and I think he told me that there 
was somewhere in the vicinity of $120,000 which was due from 
Fowle, as maker and indorser, and George R. Eager; he mentioned 
them both. I think $120,000 of the paper due that day belonged 
to them. Iwill tell you this much, that the conversation about Mr. 
Fowle was that if he had paid what was due that day the bank would 
not have been obliged to stop. 

Cross-int. 668. That was true, wasn't it? If he bad paid the bank 
would not have had to stop? 

Ans. It would not have had to stop that day. 

Cross-int. 669. What was there besides this paper of Fowle that 
was renewed? 

Ans. I don’t know what the others were. I told you I did not 
take the names. Probably Mr. Whitney can give the figures by 
looking at the book of Mr. Price. 

Cross-int. 670. We are taking your testimony now. You have 
testified that they were people who could not pay, and you certainly 
know who they were. 

Ans. I cannot tell you. I was told by Mr. Whitney. I did not 
know the parties, only as he said this was all renewed paper, and 
added the amount up. 

Cross-int. 671. You had no knowledge of it yourself, only as he 
told you. You knew nothing of the value of those assets other than 
as he told you? 

Ans. No, sir. 
ol2 Cross-int. 672. So that all your knowledge is mere hearsay ; 
you did not investigate the claims? 

Ans. I did not investigate the claims; only he said that this paper, 
most of it, had been renewed from time to time. 

Cross-int. 675. Now, the claim of Jewett against the bank. That 
was talked over a good deal at various times in the board, wasn’t it? 

Ans. Yes, sir; it was. 

Cross-int. 674. You understood the transaction, didn’t you, to have 
been one in which Benvon, in the name of the bank, conveyed a 
piece of land to Jewett at a value of $20,000? 

Ans. Yes, sir. 
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Cross-int. 675. And gave Jewett a pass-book account with the bank 
for $80,000? 

Ans. Yes, sir. 

Cross-int. 676. And an agreement was drawn up between them 
that that should be drawn out in instalments of $20,000 a month, or 
not to exceed that? 

Ans. I think that is correct, 

Cross-int. 677. The balarice to carry interest at four per cent. ? 

Ans. Four or five; 1 won’t say which. 

Cross-int. 678. And Jewett gave Benyon a mortgage of $100,000 
on three years at five per cent., didn’t he? 

Ans. I think that was it—on this piece of real estate that he was 
going to build on. 

Cross-int. 679. This piece adjoined the place that belonged to 
Jewett? 

Ans. Yes, sir. 

Cross-int. 680. On which he was building an apartment house up 
here on Columbus avenue ? 

Ans. Yes, sir. 

Cross-int. 651. And Jewett had on his pass book when the bank 
stopped something like $15,000 or $16,000, had he not ? 

Ans. I think it was $16,000 > in that vicinity. 

Cross-int. 682. You knew, didn’t you, that Jewett sued the bank ? 

Ans. I did. 
313 Cross-int. 683. Laving damages at $100,000 ? 

Ans. J don’t know what the damage was; I know he sued 
the bank. 

Cross-int. 684. To compel the bank to let him have that balance 
of $65,000 or 864,000 ? 

Ans. Yes, sir. 

Cross-int. 685. You knew that the board had considered whiat ae- 
tion should be taken with reference to that claim, didn’t you? 

Ans. Yes, sir. 

Cross-int. 686. It was the opinion of the board that it ought to be 
disputed ? 

Ans. Yes, sir.” 

Cross-int. 687. You shared that opinion, didn’t you ? 

Ans. I did. 

Cross-int. 688. You knew that certain other claims were investi- 
gated by the directors which they had concluded ought to be dis- 
puted ? 

Ans. Yes, sir. 

Cross-int. 659. And among these, you remember, was the claim of 
George Mixter for $15,000, don’t you? 

Ans. Yes, sir. 

Cross-int. 690. And the claim of Henry Whitney for $15,000. 

Ans. I wasthinking that Whitney's was more; I knew there was 
a claim there. 

Cross-int. 691. And the claim of Daniel L. Demmon for $25,000 ? 

Ans. Yes, sir. 
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Cross-int. 692. And the claim of Prescott, for money paid for new 
stock, of some $5,000 or $7,500 ? 

Ans. $5,000 I was thinking it was. 

Cross-int. 693. You knew of all those claims having been investi- 
gated by the board, and the board came to the conclusion that they 

’ ought to be resisted as not being valid claims against the bank? 
Ans. Yes, sir. 
Cross-int. 694. There were other claims also? 
AL Ans. There were; I cannot name them; I know there were other 
claims. 
Cross-int. 695. And you knew, didn’t you, when the bank 
314. was opened, that part of the plan was that those claims should 
not be paid when presented ? . 

Ans. Yes, sir. 

Cross-int. 696. But should be contested ? 

Ans. Yes, sir; there was a certain amount of certificates that was 
held in abeyance, as I understood, by orders of the Comptroller not 
co pay them. 

Cross-int. 697. You understood that it was the order of the Comp- 
troller that those certificates should not be paid? 

Ans. Yes, sir. ) 

Cross-int. 698. A list of those certificates was made up and sub- 
mitted to the Comptroller ? 

& Ans. Yes, sir; I so understood it. 


Cross-int. 799. And the refusal to pay them was with his approval ? 
Ans. Yes, sir. 
Cross-int. 700. And those were mostly certificates of deposit ? 
Ans. Yes, sir. 
Cross-int. 701. You remember among them was the claim of the 
Pawtucket Savings Bank for S100,000? 
Ans. I remember a certificate that was called the Waterman cer- 
tificate of S100,000; it was In that vicinity. 
Cross-int. 702. That was in the list, wasn’t it ? 
Ans. Yes, sir; I think it was. 
Cross-int. 703. When the bank opened its doors you knew that 
those claims which I have mentioned were presented for payment? 
Ans. Some of them was: yes, sir. 
Cross-int. 704. The Jewett claim ? 
Ans. Yes, sir. 
Cross-int. 705. The Mixter claim ? 
~ Ans. Yes, sir, 
| Cross-int. 706. And Prescott’s, Whitney's, and Demmon’s ? 
Ans. Whitnev’s was and [ understood Waterman’s was. 
Cross-int. 707. And the Demmon claim ? 
Ans. I am not positive: I presume it was. 
Cross-int. 708. You knew, didn’t you, that Jewett brought suit and 
trusteed the funds of the bank ? 
old Ans. I did. 

Cross-int. 709. And, among other things, trusteed over 
$100,000 in the Maverick Bank, and tied it up by that trustee pro- 
cess ? 
dU—439) 
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Ans. Yes, sir. 

Cross-int. 710. And it was discussed in the board, wasn’t it, what 
action should be taken with reference to that suit ? 

Ans. Yes, sir. 

Cross-int. 711. And it was voted to dissolve the attachment ? 

Ans. Yes, sir. 

Cross-int. 712. And wasn’t there a general vote passed, in view of 
threats from these different parties to bring suits, authorizing the 

resident to give bonds to dissolve attachments in the name of the 
o,, and to secure the sureties on such bonds in such manner as 
he might see fit? Was not such a vote passed in anticipation of 
such attachments ? 

Ans. I think a general vote was passed, and I think Mr. Shepard 
was added to the committee, with Mr. Coleman, if 1 am not mis- 
taken. 

Cross-int. 713. Was there any intention in resisting those claims 
to give those parties any preference or advantage over other cred- 
itors of the bank ? 

Ans. I did not so consider it. I understood that these certificates 
had been obtained by the bank by depositing worthless collateral ; 
that is the wav I understood it. 

Cross-int 714. You mean, obtained from the bank ? 

Ans. Yes, sir; | understood that the bank was ready at any time 
to surrender the collateral which they received in place of the cer- 
tificates. 

Cross-int. 715. Was there any intention on the part of the bank to 
give any preference or advantage to Jewett, Mixter, Prescott, Dem- 
mon, Whitney, or any of them, in resisting the suits and giving bonds 
to dissolve the attachments, and putting property in’ the hands of 
the sureties to Indemnity them ? 

Ans. I did not so understand it. 

Cross-int. 716. You are satisfied that there was not any such in- 
tention, are you not? 

Ans. lam; yes, sir. 

Cross-int. 717. The only intention was to resist the claims ? 
316 Ans. Yes, sir. 

Cross-int. 718. And the property was put in the hands of 
the sureties to indemnify them, because otherwise, of course, nobody 
would sign ? 

Ans. Yes; the vote was, if I recollect right,that Mr. Coleman and 
Mr. Shepard be a committee to dissolve all attachments that might 
come against the bank, as we anticipated a number,and that securi- 
ties be deposited with them, or for them, to secure them ; that is the 
way | understood that vote. 

Cross-int. 719. Don’t vou remember it was discussed in the board 
what gentlemen should sign as sureties, and, after some talk about 
it, that Mr. Coleman and Mr. Shepard were the only ones who were 
willing to come forward as sureties 

Ans. My last answer covers that ground, I think. I told you I so 
understood it. 
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Cross-int. 720. Several other gentlemen refused to be sureties, 
didn’t they ? 

Ans. Yes, sir. 

Cross-int 721. But Mr. Coleman and Mr. Shepard finally said they 
would be. if they were secured for it? 

Ans. Yes, sir. 

Cross-int. 722. Do vou remember that after Jewett had sued, and 
a bond had been given, suit was brought against Jewett for the value 
of the land he had received and the money he had lad on his pass 
book ? 

Ans. I do. 

Cross-int. 723. That was done by direction of the board, wasn’t it ? 

Ans. It was. 

Cross-int. 724. And do vou remember that negotiations ensued be- 
tween Jewett’s counsel and myself with reference to the judgment 
on those two suits ? 

Ans. I do. 

Cross-int. 725. And I reported at a late stage of the negotiations 
that thev could be settled by the bank receiving some $30,000 of 
paper, Which should be just as good as gold ? . 

Ans. Yes, sir. ) 
o17 Cross-int. 726. You remember that was the expression, 
don’t you? 

Ans. I do; I remember that one of the makers of that paper was 
referred to me for soundness. 

Cross-int. 727. Who was that? 

Ans. That was a director in the Freeman’s Bank—Mr. Haley. 

Cross-int. 728. What report did you make on him? 

Ans. That he was good. 

Cross-int. 729. That his paper was “as good as gold 

Ans. Yes, sir; “as good as gold.” 

Cross-int. 730. And the claim was settled for $30,000? 

Ans. Yes, sir. 

Cross-int. 731. And the bank got the money ? 

Ans. I presume they did; I understood that paper was redis- 
counted: a man told me it was on the street. 

Cross-int. 732. Ata good rate? 

Ans. Yes, sir. 

Cross-int. 733. Now, when vou say there was a loss on that Jewett’ 
transaction of $6,000 you mean on the face of the figures? 

Ans. I do. | 

Cross-int. 734. You do not mean that there was an actual loss of 
865.000, do you ? 

Ans. I do. 

Cross-int. 735. Don’t vou remember that before accepting that 
proposition a committee Was appointed to investigate the value of 
the piece of land which had been conveyed to Mr. Jewett by Mr. 
Benvon at $20,000 ? 

Ans. I do; I was chose on that committee and resigned, and Mr. 
Shepard was then appointed. 
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Cross-int. 736. Don’t you know that that committee did investi- 
gate it and reported that the land was worth from $14,000 to 
$15,000? 

Ans. I do. 

Cross-int. 737. And when you say there was a loss of $6,000 you 
count the land as worth $20,000 ? 

Ans. Yes, sir. 

Cross-int. 738. Whereas in fact the committee found that it 
318 ras not worth more than from .814,000 to $15,000. Did you 
include that $6,000 loss in your amount of worthless claims? 

Ans. I did. 

Cross-int. 739. Do you know whether or not that was included by 

Jol. Needham and the directors in their valuation ? 

Ans. I think that the Jewett claim, as they valued it, was all 
good as [ understood it. 

Cross-int. 740. From whom did you understand that? 

Ans. In the board, where we was talking over these matters from 
time to time, this Jewett claim was reckoned one hundred cents on 
a dollar. 

Cross-int. 741. But that does not answer my question. I asked 
you whether or not it was included in any valuation of assets and 
liabilities that had been made by Col. Needham and the directors. 

Ans. I can’t tell you how they classed it there. 

Cross-int. 742. In that conversation in the board about the Jewett 
matter you say that I said that “ blood money ” had been paid. 

Ans. I say that you told us in the board that that was what Mr. 
Jewett said—that he paid “ blood money” to get that loan through 
the bank. 

Cross-int. 743. Do you mean that I used the word “blood?” — 

Ans. Yes, sir; that Mr. Jewett told you that he paid “ blood 
money.” 

Cross-int. 744. And was it not added, if those words were used, or 
anything like them, “I suppose vou mean by ‘blood money’ that 
he paid somebody a bonus or consideration for it?” 

Ans. Yes; that is what it was intended to cover. 

Cross-int. 745. The supposition was that it was received by Ben- 
von? 

Ans. Yes, sir. 

Cross-int. 746. And I told you, did I not, that Mr. Jewett’s counsel 
promised to give us all the details of that if the settlement was ear- 
ried through ? 

Ans. Yes, sir; vou did. 

Cross-int. 747. You spoke of the Lutheran chureh which the 

bank owned. Did vou investigate the value of that? 
319 Ans. Only by Mr. Whitaker; I got all my views from him 
on it. 

Cross-int. 748. Wasn't there a committee appointed to look up its 
ralue? | 

Ans. There was. 

Cross-int. 749. They did the best they could to ascertain its value, 
didn’t they ? 
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Ans. Yes, sir. 

Cross-int. 750. Have you set down that as worthless ? 

Ans. I ealled ita doubtful claim; I did not know how much 
might be realized from it. 

Cross-int. 751. Doubtful to what amount? 

Ans. I don’t know; I did not put it down for any amount. 

Cross-int. 752. Then you did not include it in your list of shrink- 
age of assets? 

Ans. I wish you to understand that there are many of tese things 
that I put down, and I called $2,000,000 of it worthless and $700,000 
and odd good. I did not make any minute against this Lutheran 
property how much was good and how much was bad. 

Cross-int. 753. You didn’t do that upon mere guess-work, did you ? 

Ans. No; it is an approximate estimate | made upon estimation 
of the whole. 

Cross-int. 754. It was an approximate estimate made upon esti- 
mates of the various items? 

Ans. Yes, sir. 

Cross-int. 755. I want to know whether this Lutheran church 
was one of those items. 

Ans. I don’t know whether I ealled that $10,000 or $15,000; I 
put down something. I called it a doubtful claim, but something 
would be realized; I think Mr. Whitaker told me that they thought 
they could realize in time half of the claim. 

Cross-int. 756. Do you know whether that was included in the 
‘raluation by Col. Needham and the directors? 

Ans. No, sir. 

Cross-int. 757. You don’t know whether they included it in their 

valuation or not ? 
o20 Ans. | don’t know whether they did or not. 
Cross-int. 758. You don’t know whether they called it 
worthless or good for its face? 

Ans. No, sir; I don’t know anything how they had it. 

Cross-int. 759. Then this Parker mortgage which you spoke of, 
which came up for consideration in May, how much did you call 
that? 

Ans. $56,000, I think it was. 

Cross-int. 760. [ understood you to say $65,000, but you say now 
$56,000? 

Ans. I can tell you by looking on my book; I cannot carry them 
all in my head (referring to book); the Parker mortgage was 360,000. 

Cross-int. 761. There were two mortgages, were there not, of 


$30,000 each ? 


Ans. I don’t know the shape it was in. 

Cross-int. 762. Was not the amount due on those mortgages some- 
thing less than 865,000? 

Ans. I think that was what was said ; the mortgage and interest 
due was about that sum, I think, when it was under investigation. 
There was a proposition at the time for a committee to go down and 
examine it, and the general feeling of the board at that time was 
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that there wasn’t enough there to pay for the trouble of going out 
and investigating it, as the first mortgage was so large. 

Cross-int. 763. Do you remember that the consideration for those 
mortgages was certificates of deposit issued by the bank ? 

Ans. | do; I so understood it. 

Cross-int. 764. They did not pay money for it, but issued certifi- 
cates of deposit ? 

Ans. That is what I understood. 

Cross-int. 765. Did you understand, some time before the resump- 
tion, that the holder of those certificates of deposit offered to give 
them up for an assignment of the mortgages ? 

Ans. [ did. 

Cross-int. 766. But that Col. Needham would not allow the bank 
to do it? 

Ans. Col. Needham blocked the wheels, as I understood. 
v21 Cross-int. 767. Were those certificates of deposit outstand- 
Ing when you became a director ? 

Ans. I understood that they were. 

Cross-int. 768. Were they included in the contested certificates, or 
not? 

Ans. I can’t tell you. There was.one certificate talked over at 


that time in connection with it, held by a man of the name of 


Blake, which was drawing nine per cent. interest, and [ had the 
Impression that that was mixed up with this. Mr. Blake’s nate 
figured in it, [ think. 

Cross-int. 769. Do vou know whether these Parker mortgages of 
$65,000 were included by Col. Needham and the directors in their 
raluation ? 

Ans. I don’t know how they classed it. 

Cross-int. 770. You put that down as worthless, did you? 

Ans. I did. 

Cross-int. 771. On what did vou base that opinion ? 

Ans. Knowing the property out there, | considered that the first 
mortgage, as it was talked at the time, was worth all the old nunnery 
lot would bring. 

Cross-int. 772. Did you go out there to look at the property ? 

Ans. It had been a good many years since I had been out there. 
I remember the nunnery property as long ago as the fire was. 

Cross-int. 773. You were familiar with it, were you ? 

Ans. Yes, sir. 

Cross-int. 774. You spoke of the Whitney certificate for $35,000 ; 
what Whitney was that? 

Ans. The Whitney that used to be connected with D. N. Skillings. 

Cross-Int. 779. That Was a claim against the bank, was it? 

Ans. Yes, sir. 

Cross-int. 776. Do you know whether that was ineluded by Col. 
Needham and the directors in their list of Habilities ? 

Ans. [| think that was one that they called a contested certificate ; 
I so understood it. 

Cross-int. 777. Wasn't that made up of several certificates, and 
was not part of them disputed and part not? 
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322 Ans. I would not say how many composed it, but that was 
what | was given to understand, that Whitney had a claim 
of $35,000 against the bank in the shape of certificates. 

Cross-int. 778. Did you understand what the consideration was 
that the bank had for those certificates ? 

Ans. I understood, for one thing, that they bad the brick of all 
the houses that was torn down there where the Hotel Vendome was 
built. I think it was turned in somewhere in the vicinity of $6,000 
or $9,000 as collateral—L won’t say; but the sum and substance of 
it was, Mr. Whitney, the cashier, told me that honestly the bank 
didn’t owe but $3,000 (and [ made a minute of it here) of that 
$35,000. 

Cross-int. 779. You have no reason to change that opinion of Mr. 
Whitney, have you ? 

Ans. | have not; I have never seen anything to cause me to 
change it. 

Cross-int. 780. You don’t mean to say that that was a liability 
which was not estimated by the directors as it ought to have been ? 

Ans. [ don’t know how they estimated it, or how they included it. 

Cross-int. 781. You heard there was an execution on the Nova 
Scotia property of $4,000 and odd paid, didn’t you ? 

Ans. $4,500, | understood it was. 

Cross-int. 752. Whiy was that paid? 

Ans. The property was bid off; I understood it was sold on execu- 
tion down there, and this was what was paid. This was the prop- 
erty that I had reference to that Mr. Fowle had at that time. 

Cross-int. 783. The purpose of that was to protect the security of 
the bank” 

Ans. Yes, sir; that was what the intention was—to get the prop- 
erty into the hands of the bank. 

Cross-int. 754. Eager’s notes, $60,000—did you put those down as 
worthless ? 

Ans. Of little value. 

Cross-int. 785. Do you know how those were valued by the 
directors and Col. Needham ? 

Ans. I think they called them “ good, but slow.” 

O25 Cross-int. 756. Do you know? 

Ans. I only know what the general conversation was. [| 
think that was the way it was called when it was talked over in the 
meeting. 

Cross-int. 787. You don’t know how they had been put down in 
the valuation made before the resumption, do you? 

Ans. No, sir. 

Cross-int. 788. When was this $2,500 paid to Mr. Best? 

Ans. Nineteenth of May. 

Cross-int. 7859. What was that for? 

Ans. It was on account of services. 

Cross-int. 790. Was that in addition to the previous $3,000 in 
money and the $7,000 in unpaid stock ? 

Ans. Yes, sir. 

Cross-int. 791. Was that by vote of the board ? 
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Ans. It was. 

Cross-int. 792. Did you vote for it? 

Ans. I did not; I wasn’t there. 

Cross-int. 793. You didn’t act upon it one way or the other, did 
you? 

Ans. No, sir. 

Cross-int. 794. The Hallett & Davis liability, $75,000—did you 
put that down as worthless? 

Ans. No, sir; I put that down as good. 

Cross-int. 705. So that you did not take that out of the assets as 
worthless ? 

Ans. No, sir; I inquired them out, and I thought that their 
standing was good enough to pay it, if we gave them time. 

Cross-int. 706. During all this time that you were there as di- 
rector the other directors were constantly there attending to the 
business of the bank, were they not? 

Ans. Most of them. 

Cross-int. 797. What, in general, were they doing ? 

Ans. Why, looking after notes and investigating them as they 
came up and were brought to our attention in the board and advising 
with Mr. Coleman in regard to its affairs. 

Cross-int. 798. They did a great deal of work, didn't they ? 
o24 Ans. They were there a great deal. 

Cross-int. 709. And they did a great deal—gave a great 
deal of time to the business of the bank ? 

Ans. Yes, sir; [ think that Mr. Shepard was there more than any 
other one director; that [used to see him there more than any one 
else. I think there was only three or four meetings but what I at- 
tended, and I was at the bank almost every day. 

Cross-int. SOO. When Mr. Dyer talked about resigning the reason 
was that the bank required so much time that he didn’t feel he could 
give it, did he? 

Ans. Yes, sir. 

Cross-int. S01. Not for any other reason ? 

Ans. I don’t know of any other reason given. 

Cross-int. 802. Didn’t think there was any other, did you ? 

Ans. I don’t know; that was what he told me. 

Cross-int. 803. You believed it, didn’t you ? 

Aus. I did. 

Cross-int. 804. And so with Mr. Springer ? 

Ans. Yes, sir. 

Cross-int. 805. Ilis private business required his time, so that he 
was not able to give as much attention to the affairs of the bank as 
he thought was needed, and therefore he wanted to resign ? 

Ans. Yes, sir; I was satistied of that fact. I went up to see 
him. 

Cross-int. 806. You eon’t mean to say, Mr. Frost, do you, that 
during this time while vou were acting as director or any part of 
it these gentlemen who were associated with you as co-directors had 
any other purpose in view than to carry the bank along and pay its 
debts in full? 
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Ans. No; I don’t think they had anything else in contemplation; 
no, sir. 

Cross-int. 807. They did not intend to carry it along for their own 
individual benefit apart from that of the creditors generally ? 

Ans. I don’t think they did. 

Cross-int. 808. But they honorably believed that the bank could 
be carried along and its stock made valuable in time, did they not? 

Ans. I think that was their impression. 
325 Cross-int. 809. And they worked as if they believed it? 
Ans. They certainly did. 

Cross-int. 810. And to accomplish that end and for no other pur- 
pose ? | 

Ans. I didn’t see anything else. 

Cross-int. S11. You don’t think that they carried it along so that 
they could get out what they had in it and leave others to take 
smaller dividends, do you ? 

Ans. No, sir; I don’t think they did. 

Cross-int. $12. Nor any of them ? 

Ans. I think Best did. 

Cross-int. $13. I did not ask you that; that is not my question. 


Mr. Ranney: Take what he says. You have got to take his 
answer as he gives it. If you ask for his opinion you must take it. 

Mr. Stone: I did not ask that. I will take what is responsive to 
my question. IT object to that part of the answer which relates to 
Mr. Best as not responsive to the question. 

Mr. Ranney: I object to the whole of it as incompetent, anyway. 


Cross-int. $14. Do you know what the claim of the Midland Im- 
provement and Construction Company against the bank was when 
it failed in November ? 

Ans. I don’t know what it was when it failed. 

Cross-int. $15. Do vou know what it was at any time? 

Ans. I was told that when the bank opened its doors they had a 
claim against us, I think, of $259,000. 

Cross-int. 816. And $250,000 of that was on certificates of deposit, 
was it not”? 

Ans. I understood it was certificates of deposit. 

Cross-int. 817. Ten certificates of deposit, $25,000 each ? 

Ans. There were some of that name mentioned. 

Cross-int. 818. Given for money actually deposited in the bank 
some time previous, wasn’t it? 

Ans. So I understood. 

Cross-int. 819. And there was an additional amount or balance 
on deposit account due that company of some $9,000, wasn’t 

there? 
326 Ans. I can’t tell what shape it was in, only it was about 
$250,000. 

Cross-int. 820. $250,000 in certificates of deposit and the rest was 
in deposit account, wasn't it ? 

Ans. It was in deposit account, I believe ; I think the deposit was 
on interest: that was carried with it—that is, some of it. 
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Cross-int. 821. This $250,000 was on interest? 
Ans. Yes, sir; that is what I understood. 
Cross-int. 822. At what rate? 

Ans. I understood four per cent. I don’t know whether it is cor- 
rect or not. 

Cross-int. 825. You did not understand that there was any ques- 
tion about these certificates having been issued for movey ? 

Ans. No, sir; never. 

Cross-int. 824. You knew, didn’t you, that the Midland Improve- 
ment and Construction Company agreed to extend this claim of 
$250,000 on the same terms as the “other creditors extended their 
claims? 

Ans. I did. 

Cross-int. 825. One-third in four months, one-third in eight 
months, and one-third in twelve months ? 

Ans. Yes, sir. 

Cross-int. $26. But that they did not agree to extend the $9,000 
odd in deposit account ? 

Ans. I didn’t understand anything about that. 

Cross-int. 827. You understood, didn't you, that they said no, they 
couldn’t extend that if they extended the $250,000, but they must 
draw that for the needs of their business ” 

Ans. I didn’t know that. 

Cross-int. 828. You don’t recollect. that? 

Ans. No, sir. 

Cross-int. 820. Was any part of that $250,000 paid before the Ist 
of May ? 

Ans. Yes, sir. 

Cross-int. 850. Tlow much ? 

Ans. I think the finance committee was instructed to pay 

$96,000 or $99,000—somewhere in that vicinity—in anticipa- 
327 tion of the Ist of May payment, on the ground that the bank 

would receive six per cent. interest for the advance when 
they were paying four; that they would get the benefit of two per 
cent. by anticipating the claim from the time it was given. 

Cross-int. S31. Did they discount notes of that company or notes 
offered by them to the amount of somewhere about 350,000 or 
$60,000 at six per cent.? 

Ans. Yes, sir; IL say I think the sum was somewhere from 856,000 
to $59,000. 

Cross-int. 852. And that was entered on the books as a regular 
discount ? 

Ans. Yes, sir. 

Cross-int. 833. And in the settlement of the instalment due them 
the Ist of May that account of discounted notes was included ? 

Ans. Yes, SIP. 

Cross-int. S64. Then that is the only form or way in which they 
had any payment, and they paid six per cent. interest, didn’t they ? 

Ans. ‘They paid six per cent. Interest, and the bank allowed them 
four per cent. 

Cross-int. 830. In other iii the bank made two per cent.? 
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